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- STATEMENT OF ISSUE ON APPEAL

Whether the trial court reversibly erred by failing to instruct the jury with
involuntary manslaughter where there was evidence in the record indicating the knife wound
to the deceased’s neck was unintentionally caused by Appellant’s defensive martial arts

maneuver while he was acting in self-defense?



STATEMENT OF THE CASE

Abpellant Antonio Scott was indicted on April 19, 201 1 by the Jasper County grand
jury for murder. R. 28, lines 2-9; R. 202 (Iﬁdictment). His case proceeded to trial before the
Honorable Carmen T. Mullen and a jury from December 5th through 7th, 2011. R. 1.
Robert Hughes (Counsel) represented Appellant, while Robert Ferguson ~rep'resented the
St R1. - /

Tﬁe jury found Appellant guilty as charged. R. 193, lines 15-23. The trial couﬁ

imposed a sentence of thirty years. R. 200, lines 16-19; R. 204 (Sentence sheet).



STATEMENT OF THE FACTS

Appellant” Antonio Scott was at the apartment of his sister, Shareema Behlin :
(Behlin), on the evening of March 20, 2011. Specifically, he was waiting for his son’s
mother Akera Nelson (Akera), to drop hlS son off with him. R 86 line 10—R. 87, line 13.
Unknown to Appellant or Behlin, Akera s mother, Cynthia Nelson (Nelson), accompaniedv
Akera in her vehicle. Sliortly after Akera arrived, Nelson s mother entered Behlin S
.apa‘rtment uninvited, and began cursing Appellant‘. ‘ Speciﬁcally, Nelson told Appellant,
| “mother fueker, I'm tired of you beating on my daughter.” R. 87, line ‘.20—R. 88, line 19; R
92,. lines 15-21; R 93, lines 10-13. The two argued in the apartment while Al<era, Belin,’
and Child stood by. R. 108, lines 1-24. . | | |

According to Akera, Appellant struck Nelson on the right side, and neither Akera
nor Behlin saw a weapon in Appellant’s hands at that time.! R. 88, line 17—R. 89, line 23; '
R. 106, lines 4-5; R. 107 lines 9-12; R. 107- line 21; R. 108, lines 15716. According o
‘testimony - from Investigator Damel Litchﬁeld (Litchﬁeld) of the Ridgeland Police
Department, Appellant later confessed to him that Nelson pulled something shiny and silver-
from her pocket during the argument and came towards Appellant R 99, line 12—R. 100,

line 1. Appellant stated he stepped to the side and performed a martial arts move, pushing‘

Nelson’s elbow up, Wthh in turn caused Nelson to be stabbed. in the throat.’> R. 100, lines

' Although Akera.- stated she - saw a knife in Appellant s hand when she entered the
apartment, she did not see a knife when Appellant struck Nelson. Behlin testified that
Appellant hit Nelson with the inside of his hand. R. 88, lines 3-21; R. 108, lines 15-16.
Akera also testified that the ‘apartment was not dark, but well lit. R. 89, line 24—R. 90,
line 3. ‘

2 Appellant turned himself in to authorities. R. 102, lines 8-12.

3 Litchfield demonstrated this maneuver before the jury. R. 100, lines 4-21.
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1-3. Litchfield also testified on cross-examination that he knew Appellant’s fathér, who had

a black belt in martial arts, and that Appellant’s father taught Appellant. R. 1.02,. line 23—R.

103, line 1.

Nelson fell to thle couch in Behlin’é apartment, and Aﬁpellant used his own shirt to

apply pressure fo the cut on the left side of Neléon’s neck at the jaw line. R. 91, lines 2-5; R.

7106, lines 10-17; R. 108, lines 15—R. lQ9, line 22. When police arrived, Appellant left out
,.the back, and Akera followed aﬁer. R. 91, lines 6-9; R.. 94, lines 3-9. Nelson was taken to
| - the hospital, and ‘was declared brain dead at 10:05 pm on March 21, 2011. R. 113', lines '16-'.
18. | o .

Dr. Lee Marie ‘Torrnc;s_(D.r. Tormos) was the forensic pathologist who autopsied

Nélsop Aon March 2%1, A201 15 R. 118, lines 2-7. She conﬁrfﬁed that Ng:lson aied from blood
| loss due to -tlhevsingle stab wéund to the neck. R. 118, 'lines 12-13; R. 123, lines 20-22.
Althdugh Dr Tormos 'Qategorizedlthe aeath as a homicide, .she agreéd the wound v;/alc,
consistent with acciden‘; és well. R. 125, line 4-5;'R. 132, ‘lines 12-1 5 F)urthérm_c;rle, on |
cross-examination, Dr. Tormos confirmed that there were no defensive v(zouhds on Nelson. -
R. 126, lines 2-14. Fihaily, after demoﬁstrating the martia] arts'hma‘rlle‘uver'. with Co:unsel‘, Dr.
Tormos conﬁﬁned that the movement demonstrated could ha\‘/e.accidentally inflicted the
wound to Nelson,_and‘thét there ‘wou“ld be no marks on Nelson’s wfisf or arm_.4 R.. 1‘2‘7, l.ine
“2—R. 128, line 22.
During discussions regarding jury instructions, Cour.l‘sél‘ sough;[, iﬁte,r dlia,',

instructions on self—defens"e and involuntary" manslaughter. R. 146, line 1'—R. 147, liﬁe 23;

% Contrary to the State’s assertion at trial, Dr. Tormos also indicated that Counsel did not

move her wrist during the demonstration, but that the movement of her forearm by Counsel

could have resulted the wound to Nelson. R. 130, lines 18-23.
6



R. 149, line 1—R. 151, line 25. The ttial court ultimately charged self-defense andA
voluntary manslaughter, yet refused to give an 'instt*’uetion on involuntary manslaughter. R.
153, line 12—R. 154, line 13; R.1183, line 6—R. '188, line 4. -Specifically, the ceurt :
acknowledged that evidence of struggle over a weapon between the defendant and. victim IS
 sufficient for submission of an involuntary manslaughter jury instruction to the jury. R. 149,
lines 1-8. The ceurt interpreted the defense to be that Appellant performed a martial larts
move to avoid being hit himself or hurt in some way. R. 147, lines 13-15; R: 149, lines 9-
14. Thus, the ltrial court State_d the following:
| I don’t see—if either what he did was aelf-defense or—and

you have to believe one way or the other, either he came

with a Knife or she came with a knife. I mean, that’s the

problem I have with that. T don’t see how criminal -

negligence, what he did—I mean, I don’t see how under any

c1rcumstances he could be criminally neghgent
" R. 149, lines 19- 25 (empha51s added) The State then argued that it did not “see how you- d
could act.in self-defense in a criminally negligent way, because it is an intentional act,”
to ‘which the trial court agreed, “Right.” R. 151, lines 20-22 (emphasie added).

'(lounsel explained that Litchfield’s testimony xregarding Appellant’s martial ’arts :
move, which was also’ demonstrated. With Dr. Tormos, not ‘only was possible, but also’ was
what dlrectly caused the death of Nelson R 150 hnes 1-8. The trial court held “[t]hat
would be purely self-defense.” R. 150, line 9. . =

~ The jury found Appellant guilty of murder, and the trial court imposed a sentence of.

thirty years. R. 193, lines 15-23; R. 200, lines 16-19; R. 204 (Sentence sheet). .

This appeal follows.



ARGUMENT

~ The trial court reversibly erred by failing to instruct the jury with involuntary
manslaughter where there was evidence in the record indicating the knife wound to
the deceased’s neck was unintentionally caused by Appellant’s defenswe martial arts
maneuver while he was acting in self-defense.

The trial court erred by failing to charge involuntary manslaughter where '
evidence wa's present indicating Appellant unintentionally caused Nelsprl’s death without
malice while engaged in the lawful activity of self-defense with leckless disregard for the
safety of others. Investigator Litchfield testified that Appellant was taught martial arts by
" his fathér, rwho ‘'was a black belt, and that Appellant ‘demon.st'rated ‘the maneuver in

question for Litchfield when interviewed. Litchfield also demonstrated this move for thé
jury? as did Dr. Tormoé with the assistance of Counsel. E\lén with the knife in Nelspn’s
- hand fathpr than Appéllant;s, the martial arts manéuver that Appellant executed on
Nelson could have pﬁintentionally caused the fatal wound to the left sldé‘of Nelson’s
neck, consistent with a verdict of involuntary manslaughter. |

The law to be charged is determined from the evidence presented at trial. State v.

Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001). Reversible error is committed if

the trial court fails to give a requested charge on an issue raised by the evidence. State ‘v.
Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993). Moreover, when determining

- whether the evidence requires a charge on a lesser included offense, the court views the

" facts in the light most favorable to the defendant. See Knoten, 347 S.C. at 302, 555
S.E.2d at 394 (providing a court must view the facts in the light most favorable to a
" defendant when determining if evidence required a charge on the lesser included offense

of invollmtary manslaughter).



“Importantly, our courts have long emphasized that to warrant a court's
eliminating the offense of manslaughter, it should very clearly appear that there is no

evidence whatsoever tending to reduce the crime from murder to manslaughter_.” State v.

Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 486 (Ct. App. 2010); see also State v. Cole,

338 S.C. 97, 101, 525 S.E.2d 511, 513 (2000); State v. Burriss, 334 S.C. 256, 265, 513

S.E.2d 104, 109.(1999); Casey v. State, 305 S.C. 445, 447, 409 S.E.2d 391, 392 (1991).
Thus, a requesf to charge a lesser-included offense is properly refused only when there is
no evidence that the defendant committed the lesser rather than the greater offense.
CME, 3058.C. at 447,409 S.E2d at 392. <. |

Invéluntary ‘manslaughter is the unintentional killing O'f another withouit nialice, -
but While .engaged in an imlawfui activity not naturally tending to cause death or great
: bodlly harm; or (2) the uﬁlntentlonal k1111ng of another without malice, while engaged in

a lawful act1v1ty w1th reckless dlsregard for the safety of others. State v. Crosby 355 S C.

47, 51-2, 584 S.E.2d 110, 112 (2003) see also State v. Light, 378 S.C. 641, 648 664

S.E.2d 465, 468 (2008); Burriss, 334 S.C. 256, 265, 513 S.E.2d 104, 109 (1999). Further,

‘evidence of a struggle over a weapon between a defendant and victim supports

suBmission of an involuntary manslaughter ch‘ar'gje. Tisdale v. State., 378 S.C. 122, 125,
.662 S.E.2d 410, 412 (2008) Casey, 305 S.AC._ at 447, 409 S.E.2d at 392. | |

~ Moreover, “a self-defense charge and an :irivoluntary manslaughter'charge are not
mutually éxclusive, as loﬁg as thére is any evidence to support both charges.” Light, 378
S.C. at 650, 664 S.E.2d at 470. Thus,‘ “when there is a factual issue as to whether the

[killing] was committed intentionally in self-defense or was committed unintentionally, then



thé defendant is entitléd to both charges as there is ‘any evidence’ to support each charge.”
Id. 378 S.C.at 651, 664 S.E.2d at 470. |

In the case at bar, evidence is present in the record which, when viewed in the
light most favorable to Appellant, suppoﬁs the chafge of involuntary manslaughter. First,
the testimony of Litchfield and Dr. Tormos readily indicate that Nelson’s death may have
been unintentionally caused. Appellant’s statement to Litchfield indicated that Appellant
reacted to a knife attack by Nelson. R. 99, iine 12;R. 100, line 1; R. 100, lines 1-3.

Litchfield also indicated that Appellant had martial arts training from his father, but was

npt certain regarding the level of Appellant’s skill. R. 102, line 23——R 103, line 1.

Additiénally, Dr. Tormos testified that the wound to Nelson’s neck could have
been ;ccidental. R. 125, line 4-5;‘R. 132, lines 12-15. 'Morevim'portantly,‘ after goi_ng ‘ '
thiough. the in-court demonstration of the'maﬁial rarts maneﬁver With Counsel, Dr.
Tormos iﬁdicated that it was indeed possible for the wound to Nelsén’s neck. to be
inadvertently caused l;y such a move. R. 127, line 2—R. 128, line 22. |

Second, the record contains evidence that Appellant was engaged in the lawful

activity of self-defense at the time Nelson was unintentionally killed. See. e.g., Light,h
378 S.C. at 649, 664 S.E.2d at 469 (explaining the elements of self-defense). As Akera
stated, Appellant did not know Nelson was coming with her to drop off Appellaht’s son.
Also, Nelson unexpectedly entered Behlin’s apartment and began cursing and arguing
\;vith Appellant. R. 87~, line 20—R. 88, line 19; R. 92, lines 15-21; R. 93, lines 10-13.' As
Litchfield indicated, Appellant stated he saw Nelson take out a shiny silver object from
her pocket and come at him with it. R. 99, line 12—R. 100, line 1. Therefore, under these

circumstances, Appellant was without difficulty bringing on the difficulty, and had the
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right to act on the appearances that he was being attacked by Nelson with a knife. See,

e.g., State v. Nichols, 325 S.C. 111, 117, 481 S.E.2d 118, 121 (1997) (citing State v. -
Jackson, 227 S.C. 271, 87 S.E.2d 681 (1955), and State v. Rash, 182 S.C. 42, 188 S.E.2d
435 (1936). In‘resf)onse, Appellant performed a martial arts maneuver, apparently not
only intended to get out of the way of an attack, but also to counter attack. R 100, lines -
1-3. chordingly, Appellant was engaged in the lawful activity of self-defense at the
- time he causéd Nelson to be stabbed in the neck.l |

; Third, evidence is’p;esent in the recprd indiqating Appellant’s martial arts'move
was co;lductgd with reckless disregard fo; the .safety of others. Speciﬁcally, Dr. Tormos -
confirmed that the movement ldemonstrated could have inﬂicted the woﬁnd to Nelson, 'and
that the wound could have been accidental. R. 127, line 2—R. 128, line 22. Addi;[ionally, .
pursuant to Appeilant’s statement to Li_ichﬁeld, the maneuvef perfdrrnéd-was in fesponse to
a knife attack and specifically would have handled the forearm of Nelson’s knife-wielding
arm. R. 99, 1ine\12—R. 100, line 1; R. 100, lines 1-3. As a re‘sult,’ such testim(;ny 1s
evidence of a physical struggle between Appellant and Nelson with the knife. Accordingly,

Appellant was entitled to a jury instruction on the lesser-included offense of involuntary '

“manslaughter, and the trial court reversibly erred by failing to do so. See, e.g., Tisdale,

378 S.C. at 125, 662-S.E.2d at 412; Casey, 305 S.C. at 447, 409 S.E.2d at 392.
FurtHermofe, thé’trial court’s concern that it could not charge both seif-defense
and involunta;ry manslaughter under the circumstances of this case was also erroneous.
The South Carolina Supreme Coﬁrt has alread,y heid that “a'self-defense charge and an
invoiuntary fnanslaughter charge are not mutually exclusive, aé long as there is any

evidence to sui)port both charges.” Light, 378 S.C. at 650, 664 S.E.2d at 470. As indicated

11



aboue, evidence was present in the record supporting both a self-defense charge——which"‘the

trial court gave—and an involuntary manslaughter charge'—which the eourt did not give. . /'

1

" Therefore Appellant was entitled 10 'both charges of 'self—defense "and involuntary o

- manslaughter because .there vsias a factual issue for the jury to determine as to whether the
killing was comrmtted 1ntent10nally in self-defense or was comm1tted unintentionally ? IdA
378 S. C at 651, 664 SE2dat470 |

Finally, Appellant was preju"diced by the trial eourt"s .failure: -to give _an ‘
| ,‘.-inyoluntary vn'lanslaughter' jury instruction. . :Appella.nt’s defense was not; that,.his actions |

dld iiot,result.in ’vNelsonfS:death; .rather, Appellant’s defense.‘v’yas‘ that he ‘:v‘\ias eithei' :

ju’stiﬁed in killing her, or that his rechless actions unintentionally resulted‘ Vin ‘her: 'death.::‘ :

- However Appellant was demed the opportunity to have the Jury con51der a lesser 1ncluded; .

;“offense when deliberating his case. See, €. g . H_ill, 315 S C. at 262 433 S E 2d at 849

3

) , :r(stating reversrb‘le error is cornm1tted'1f~the trial ‘Court fails to give a requested c‘harge on- -

'an‘issue raised by the evidence).' Thus Appellant was preJudiced by the trial court s" '
' refusal to charge mvoluntary manslaughter As a result Appellant seeks reversal of l’llS |

: conv1ct10n, and a new trial granted.

12



CONCLUSION

* For the foregoing reasons, Appellant Antonio Scott respectfully requests reversal of

his conviction,.and remand for a new trial.

Respectfully submitted,

| . Ttk
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