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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Ms. Kitchings,

Attached please find for filing a Notice of Appeal in the above-referenced matter. We are placing a
hard copy in the mail along with the filing fee. All counsel of record are copied on this email.

Please let us know if you need any additional information.

Respectfully,

Katie Towery

Attorney at Law

864.775.3193 direct, 864.546.0799 mobile
KTowery@littler.com

Pronouns: She/Her

Fueled by ingenuity. Inspired by you.

Labor & Employment Law Solutions | Local Everywhere
110 E Court St, Suite 201, Greenville, SC 29601

This email may contain confidential and privileged material for the sole use of the intended
recipient(s). Any review, use, distribution or disclosure by others is strictly prohibited. If you
are not the intended recipient (or authorized to receive for the recipient), please contact the
sender by reply email and delete all copies of this message.

Littler Mendelson, P.C. is part of the international legal practice Littler Global, which operates
worldwide through a number of separate legal entities. Please visit https://checkpoint.url-
protection.com/v1/url?

o=www_littler.com&g=7jA4Y2RjMTFiZWQ2ZTEOMA==&h=Y WRKMWVIMzJkYmUwZ
WEyMDMyNTgyODc3ZTAwWMTFhMDI4ANThhYmQ3YTFmMjNiMGE1MjQxZjQ1Y2IzNT
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Littler Mendelson, PC
110 E. Court Street, Suite 201
Greenville, SC 29601

William H. Foster

864.775.3191 direct
March 10, 2023 864.775.3190 main

bfoster@littler.com

Via E-Mail and U.S. Mail

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211
ctappfilings@sccourts.org

Re: Tracy Harvey v. Jennifer Evely and Lyft, Inc. d/b/a Lyft Drives South Carolina, Inc.
Appeal from the Richland County Court of Common Pleas
Civil Action No. 2022-CP-40-00583

Dear Ms. Kitchings:

Enclosed for filing is Appellants Uber Technologies, Inc. and Raiser, LLC’s notice of appeal in the above-
referenced case. Also enclosed are the following:

(1) Proof of service of the notice of appeal on the Respondent and all counsel of record;
(2) A copy of the orders which are to be challenged on appeal; and
(3) A filing fee of $250.

Please let me know if you need any additional information regarding this matter.

Very truly yours,

Wik ﬂ.dhl\

William H. Foster
Attorney for Appellants

Enclosures
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CC:

Brooklyn A. O’Shea
Karlen K. Senn

O’SHEA LAW FIRM, LLC
1120 Folly Road
Charleston, SC 29412
karlen@oshealaw.com
brooklyn@oshealaw.com
Counsel for Respondent

G. Troy Thames
Dana M. Klingener

WILLSON JONES CARTER & BAXLEY, P.A.

4922 O’Hear Avenue, Suite 301
North Charleston, SC 29405
tthames@wjcblaw.com
dmklingener@wijcblaw.com
Counsel for Jennifer Evely

Christopher J. Daniels

Scott D. Maclatchie, Jr.

NELSON MULLINS RILEY & SCARBOROUGH LLP
1320 Main Street, 17 Floor

Columbia, SC 29201
chris.daniels@nelsonmullins.com
scott.maclatchie@nelsonmullins.com

Counsel for Lyft, Inc. d/b/a Lyft Drives South
Carolina, Inc.











THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Jean H. Toal, Chief Justice (Retired)

Case No. 2022-CP-40-00583

Tracy Harvey,
Respondent,
v.
Uber Technologies, Inc. and Raiser, LLC,

Appellants.

NOTICE OF APPEAL

Appellants Uber Technologies, Inc. and Raiser, LLC appeal the Order of the Honorable
Jean H. Toal dated December 9, 2022 granting Respondent’s Motion for a Rule to Show Cause
and Motion to Compel, and the Order of the Honorable Jean H. Toal dated February 8, 2023
denying Appellants’ Motion for Reconsideration. Copies of the Orders against which this appeal
is made are attached hereto.

Respectfully submitted,
LITTLER MENDELSON, P.C.

/s/ William H. Foster

William H. Foster, SC Bar No. 66221
bfoster@littler.com

Katie E. Towery, SC Bar No. 103219
ktowery(@littler.com

110 East Court Street, Suite 201
Greenville, South Carolina 29601
Telephone: (864) 775-3191

Attorneys for Appellants
March 10, 2023





OTHER COUNSEL OF RECORD:

Brooklyn A. O’Shea
Karlen K. Senn

O’SHEA LAW FIRM, LLC
1120 Folly Road
Charleston, SC 29412
karlen@oshealaw.com
brooklyn@oshealaw.com
Counsel for Respondent

Christopher J. Daniels

Scott D. MacLatchie, Jr.

NELSON MULLINS RILEY & SCARBOROUGH LLP
1320 Main Street, 17" Floor

Columbia, SC 29201

chris.daniels@nelsonmullins.com
scott.maclatchie@nelsonmullins.com

Counsel for Lyft, Inc. d/b/a Lyft Drives South Carolina, Inc.

G. Troy Thames

Dana M. Klingener

WILLSON JONES CARTER & BAXLEY, P.A.
4922 O’Hear Avenue, Suite 301

North Charleston, SC 29405
tthames@wjcblaw.com
dmklingener@wjcblaw.com

Counsel for Jennifer Evely











Jennifer Evely and Lyft, Inc. d/b/a Lyft
Drives South Carolina, Inc.,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) C/A NO. 2022-CP-40-00583
)
Tracy Harvey, )
)
Plaintiff, ) ORDER GRANTING PLAINTIFF’S
) MOTION FOR A RULE TO SHOW
V. ) CAUSE AND MOTION TO COMPEL
)
)
)
)
)

Defendants.

Date of Hearing: November 30, 2022
Appearances: Karlen Senn on behalf of Plaintiff
THIS MATTER is before the court on the Plaintiff’s Motion for a Rule to Show Cause and
Motion to Compel against Uber Technologies, Inc. and Rasier, LLC (collectively “Uber”). After
being notified of the hearing, Uber did not attend. The Court, having reviewed the Plaintiff’s
Motion and Exhibits and hearing from Plaintiff, GRANTS Plaintiff’s Motion and directs Uber to
comply with Plaintiff’s Subpoena.

HISTORY OF THE CASE/DISPUTE

This case arises out of a motor vehicle collision where Plaintiff was rear-ended by
Defendant Jennifer Evely, a Lyft driver, while she was using the Lyft mobile application.
Defendant Evely was also a driver for Uber at the time of the collision.

On May 4, 2022 Plaintiff properly served a subpoena on Uber Technologies and Rasier,
LLC via certified mail, restricted delivery, with return receipt requested to its Registered Agent,
which was signed and returned. On November 4, 2022 Uber objected to the subpoena asserting
boilerplate objections. Plaintiff’s counsel responded to Uber’s letter on November 6, 2022 seeking

to enforce the subpoena. Uber refused to fully comply with the subpoena and has not itemized of

€850007d0¢20Z#3aASVYD - SYAT1d NOWINOD - ANVTHOIY - INd 0T:ZT 60 93d ¢¢0¢ - d31d ATIVIINOYLO3 13





provided a privilege log of documents withheld.

DISCUSSION & FINDINGS

The rights of discovery provided by the rules give the trial lawyer the means to prepare for
trial, and when these rights are not accorded, prejudice must be presumed. Samples v. Mitchell,
329 S.C. 105, 113-114, 495 S.E.2d 213, 215 (Ct. App. 1997) (citing Downey v. Dixon, 294 S.C.
42, 46, 362 S.E.2d 317, 319 (Ct. App. 1987).

| find that Uber Technologies, Inc. and Rasier, LLC have intentionally chosen to ignore
and disregard Plaintiff’s subpoena. I find that Uber Technologies, Inc. and Rasier, LLC did not
provide the compete file of Defendant Evely, as requested in Plaintiff’s subpoena. Based on the
above facts, as well as Rule 37, SCRCP, and other applicable law, this Court hereby finds that
Uber Technologies, Inc. and Rasier, LLC willfully violated the discovery process.

| FURTHER FIND that an award of attorney’s fees and costs in this matter are warranted,
for Uber Technologies, Inc. and Rasier, LLC’s refusal to comply with a validly issued subpoena.

Plaintiff’s counsel, Karlen K. Senn and Brooklyn A. O’Shea, submitted affidavits of
attorney’s fees and costs. Attorney Senn’s affidavit noted that she has been licensed to practice
law in South Carolina since 2014, and that her current hourly rate is Four Hundred Fifty and no/100
($450.00) Dollars per hour. Attorney O’Shea’s affidavit noted that she has been licensed to
practice law in South Carolina since 2016, is managing partner of her firm, and that her current
hourly rate is Four Hundred Fifty and no/100 ($450.00) Dollars per hour. The Court finds both
Attorney Senn’s and Attorney O’Shea’s hourly rate of Four Hundred Fifty and no/100 ($450.00)
Dollars per hour to be reasonable. In doing so, the Court notes it is aware of both Attorney Senn’s
and Attorney O’Shea’s reputations in the legal community and recognizes the complex nature of

the present case, which is a personal injury case involving corporate defendants.
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Attorneys Senn and O’Shea submitted affidavits documenting a total of 14.15 hours
worked on this discovery dispute, which included time expended on efforts to enforce the
subpoena, as well as the time associated with the Motion for a Rule to Show Cause and Motion to
Compel, and Thirty-One and 74/100 ($31.74) Dollars in costs for the filing fee. Plaintiff seeks
attorneys’ fees of Six Thousand Three hundred and Sixty-Seven Dollars and 50/100 Dollars
($6,367.50). Having been provided with the motion, supporting memorandum, and exhibit packet,
and considering the information presented at the hearing, the court finds it likely that Attorneys
Senn and O’Shea accurately presented the amount of time expended on this discovery dispute.

The court finds that Defendants must collectively pay O’Shea Law Firm, LLC Six
Thousand Three Hundred and Ninety-Nine Dollars and 24/100 Dollars ($6,399.24), for attorney’s
fees and costs within thirty (30) days of the date of this order.

CONCLUSION

Plaintiff’s Motion for Rule to Show Cause and Motion to Compel is GRANTED. Plaintiff’s
request for attorneys fees and costs is GRANTED. Uber Technologies, Inc. and Rasier, LLC are
ordered to fully comply with Plaintiff’s May 4, 2022 Subpoena and provide complete responses
within ten (10) days. Uber Technologies, Inc. and Rasier, LLC are ordered to pay Six Thousand
Three Hundred and Ninety-Nine Dollars and 24/100 Dollars ($6,399.24), for attorney’s fees and
costs within thirty (30) days of the date of this order for violating the South Carolina Rules of Civil
Procedure.

AND IT IS SO ORDERED.

[JUDGE’S E-SIGNATURE TO FOLLOW]
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Richland Common Pleas

Case Caption: Tracy Harvey vsJennifer Evely , defendant, et a
Case Number: 2022CP4000583

Type: Order/Other

So Ordered

Jean H. Toal

Electronically signed on 2022-12-08 16:38:07 page 4 of 4
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND C/A NO. 2022-CP-40-00583

Tracy Harvey,

ORDER DENYING UBER’S MOTION

)
)
)
)
)
)
Plaintiff, )
) FOR RECONSIDERATION AND
)
)
)
)
)
)

v MOTION TO STAY

Jennifer Evely and Lyft, Inc. d/b/a Lyft
Drives South Carolina, Inc.,

Defendants.

Non-parties Uber Technologies, Inc. and Raiser, LLC (collectively, “Uber’’), move this
Court to reconsider and stay its Order announced from the bench on November 30, 2022. A
supplemental written Order granting Plaintiff’s Motion for a Rule to Show Cause, Motion to
Compel and for attorney’s fees was filed December 9, 2022.

Uber filed its Motion to Reconsider and Stay on December 22, 2022, contending that
Plaintiff’s Counsel had not been accurate with this Court at the hearing in describing Uber’s
response to Plaintiff’s subpoena.

Plaintiff filed a response to the Motion to Reconsider on February 6, 2023, which
accurately describes Uber’s response and Plaintiff Counsel’s interaction with Uber’s paralegal.
Plaintiff also briefed the propriety of this Court’s granting of the Motion to Compel and award of
attorney’s fees. This Court adopts the analysis contained in Plaintiff’s Memorandum in
Opposition to Uber’s Motion for Reconsideration. As the memo details, the Supreme Court of
South Carolina in its Opinions and Orders has made it clear that Circuit Court judges have the
duty to hear and resolve discovery disputes.

The Court has also made it clear that Circuit Courts have the authority to award
attorney’s fees for failure to cooperate with properly served subpoenas and legitimate discovery
requests. Uber is a foreign corporation domesticated in the state of South Carolina. Its
Registered Agent in South Carolina is listed by the Secretary of State as CT Corporation
Systems. Uber’s Registered Agent was properly served with a subpoena for its records
concerning Defendant Evely, one of its drivers in the state of South Carolina. Uber did not file

any pleading contesting the validity of the subpoena or Plaintiff’s request for an affidavit. Uber
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produced records but has declined to sign an affidavit certifying that it has produced its complete
file on Defendant Evely to Plaintiff’s Counsel. Uber was properly and timely notified of the
motions hearing in this matter and chose not to attend. Uber has been the subject of orders by
other Circuit Court judges in South Carolina related to its failure to honor subpoenas and
discovery requests. These orders are contained in Plaintiff’s Memorandum in Opposition to
Uber’s Motion for Reconsideration. Uber has not shown good cause for this Court to grant its
motions.

Accordingly, Uber’s Motion for Reconsideration and Uber’s Motion to Stay are
DENIED.

AND IT IS SO ORDERED.

[JUDGE’S E-SIGNATURE TO FOLLOW]
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Richland Common Pleas

Case Caption: Tracy Harvey vsJennifer Evely , defendant, et a
Case Number: 2022CP4000583

Type: Order/Other

So Ordered

Jean H. Toal

Electronically signed on 2023-02-08 11:34:25 page 3 of 3
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		2022.12.09 Order granting Plaintiff's Motion for a Rule to Show Cause and Motion to Compel 4894-7574-5352 v.1.PDF

		2023.02.08 Order Denying Uber's Motion for Reconsideration and Motion to Stay 4878-9979-1696 v.1.PDF








THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Jean H. Toal, Chief Justice (Retired)

Case No. 2022-CP-40-00583

Tracy Harvey,
Respondent,
v.
Uber Technologies, Inc. and Raiser, LLC,

Appellants.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal upon counsel for Respondent and all
counsel of record in this matter by emailing same and by depositing a copy in the United States

Mail, postage prepaid, to the following addresses:

Brooklyn A. O’Shea Christopher J. Daniels

Karlen K. Senn Scott D. MacLatchie, Jr.

O’SHEA LAW FIRM, LLC NELSON MULLINS RILEY &

1120 Folly Road SCARBOROUGH LLP

Charleston, SC 29412 1320 Main Street, 17" Floor

karlen@oshealaw.com Columbia, SC 29201

brooklyn@oshealaw.com chris.daniels@nelsonmullins.com

Counsel for Respondent scott.maclatchie@nelsonmullins.com
Counsel for Lyft, Inc. d/b/a Lyft Drives

G. Troy Thames South Carolina, Inc.

Dana M. Klingener

WILLSON JONES CARTER & BAXLEY, P.A.
4922 O’Hear Avenue, Suite 301

North Charleston, SC 29405
tthames@wjcblaw.com
dmklingener@wjcblaw.com

Counsel for Jennifer Evely






March 10, 2023

LITTLER MENDELSON, P.C.

/s/ William H. Foster

William H. Foster, SC Bar No. 66221
bfoster@littler.com

Katie E. Towery, SC Bar No. 103219
ktowery@littler.com

110 East Court Street, Suite 201
Greenville, South Carolina 29601
Telephone: (864) 775-3191

Attorneys for Appellants
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