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)

/'; RN



T,
. hS

10

11

12

- 13

14
15
16
17
18
19
20
21
22
23

24

25

WITNESSES -

ERIC DiLORENZO
MR. GARDNER
MR. FREDERICK

MS. ELDER

JURY OUT/ON RECORD
| courT’s RULING
JUkY IN

| LuncH

JURY IN

JAMES KERNS,
"~ MR. GARDNER
MR. FREDERICK
'MS. ELDER
ELIZABETH DUNMORE
MR. GARDNER
'MR. FREDERICK
MR. RICHARDSON
JOSHUA O’NEAL BEST
MR. GARDNER
MR. FREDERICK

MR. RICHARDSON

INDEX
'DIRECT - CROSS
667
. 671/684
717
676
684
736
739
739
740
742
745
749
752
(NONE)

RD RC

731

747

748

11
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MR. FREDERICK

INDEX
- WiTNESSES ' S . DIRECT CROSS
_EDWARD LEE WASHINGTON
MR. GARDNER . - 7ss
MR. FREDERICK 757
' MR.;RICHARDéON 767
JURY OUT/BREAK/ON RECORD 773
JURY IN 779
BELAL HARRIS |
MR;»GARDNER> | 779
MR . ' FREDERICK 781
MR. RICHARDSON 781
JURY OUT/ON RECORD 792
JURY IN 804
'JURY OUT/ON RECORD 805
END DAY |
FEBRUARY 6, 2009
JURY OUT/ON RECORﬁV
JURY IN
MANUEL JOHN ORTUNO
MR. GARDNER 820

824 -

RD RC
771
772
~ 785
786
789
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MS. ELDER

WITNESSES

JURY OUT

| NATASHA HANNA

LAURA HILLER

JURY IN

COREY‘LEVAR'SPARKMAN

| MR. GARDNER
MR. FREDERICK

MR. RICHARDSON

MAYUR PATEL

MR. GARDNER
MR. RICHARDSON

JURY OUT/ON RECORD .

JURY IN

MR. FREDERICK

MR. RICHARDSON

JURY- OUT

MRUGESH PATEL
MR. GARDNER
MR. FREDERICK

MR. RICHARDSON

835
'INDEX
' DIRECT . CROSS
842
848
850
(NONE)
853
856/868
862
868
870
870
876
876
883
884

RD

873

10

13



14

ST

10

11

.12
13,

‘14

15

16
17

18

19

20

21

22

23

24

25

WITNESSES

ROY GRANT
| MR. GARDNER
MR. FREDERICK
'MS. ELDER
MELISSA GOMEZ
MR. GARDNER.
. MR. FkEDERIcK

"~ MS. ELDER

JURY OUT .

DIRECT CROSS RD. RC
888
. (NONE) -
890 -
892 - ' 917
896 918
909
919

JIMMY LEE SESSIONS (COURT TO DEFENDANT) 919

BREAK/JURY ‘OUT/ON RECORD

926

CHRISTOPHER STEPHENS (COURT TO DEFENDANT) 926

JURY IN 931
DEFENDANT, SESSIONS, RESTS
ALICE ANN ALSTON |
MR. FREDERICK - 931
MR. GARDNER ‘ (NONE)
MR. RICHARDSON- | (NONE)
| JURY OUT/MOTIONS (SESSIONS) 935

11
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| JURY OUT/MOTIONS (STEPHENS)

'BREAK/JURY IN

INDEX

DEFENDANT, SESSIONS, SUMMATION (GARDNER)
DEFENDANT, STEPHENS, SUMMATION (FREDERICK)
STATE’S SUMMATION - (RICHARDSON) "
OBJECTION/JURY OUT |

JURY IN/COURT TO. JURY

STATE’S SUMMATION CONTINUED

CHARGE BY THE COURT

JURY OUT/ADDITIONS, EXCEPTIONS, DELETIONS
JﬁRY TO DELIBERATE @ 5:35 BoM.

COURT TO AUDIENCE

JURY IN AT 7:30 P.M.

VERDICT |

MOTIONS/SENTENCING

939
963

580

995

997

997
1003
1018
1020

1020

1020-

1022

1028

12

15
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" LARGE PHOTO -

EXHIBITS

DESCRIPTION ' : - ID.

NOTE FROM THE JURY (7:00 PM)

LARGE DRAWING OF CRIME SCENE

PHOTO
LARGE PHOTO

PHOTO

. PHOTO

STATEMENT ‘OF JAMES PEARL - 171
CD ‘

PHOTO

. PHOTO

'PHOTO
PHOTO
PHOTO
PHOTO
PHOTO
PHOTO
PHOTO

PHOTO

- 311

181

131

399

© 395

- 132

360

316

316

316
316
316
316
323

323

326

389

13
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'PHOTO -

PHOTO

EXHIBTITS

DESCRIPTION

PHOTO
PHOTO

PHOTO

~ PHOTO -

PHOTO

PHOTO
PHOTO

PHOTO

' PHOTO

PHOTO

" PHOTO

PHOTO

' PHOTO

PHOTO

PHOTO
PHOTO
PHOTO
PHOTO
PHOTO

PHOTO

(NOT ADMITTED)

(NOT ADMITTED)

(NOT ADMITTED) -

389

" 3981

391
391

392

394

396

' 396

396

396

396

399

399

398
402

402

402

402

14
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EXHIBITS

DESCRIPTION

PHOTO
PHOTO
PHOTO'
PHOTO
Pﬁofo

PHOTO

PHOTO

‘PHOTO

PHOTO
PHOTO
PHbTo
PHOTO
PRO-LIFT PRINTS
PRO-LIFT PRINTS
PHOTO .
PHOTO
PHOTO
PHOTO
PHOTO

PHOTO

402
402
402
402
éoz
402

402

402 .

402

402

402

456.

457

457
402
402

402

402

402

402

15
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"EXHIBITS

DESCRIPTION

PHOTO
PHOTO
PHOTO

PHOTO

- PHOTO

PHOTO

PHOTO
PHOTO
PHOTO
PHOTO

PHOTO

. PHOTO

C.b. DISK

LARGE DRAWING

" PILLOW

PILLOW

_-PHOTO-

" PHOTO

PHOTO

" PHOTO

402

402

402

402

376

376

376 ¢

376
376
376
376
376
374
367
411

410

412

412

412

412

16
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"EXHIBITS

_DESCRIPTIQN . . ID.

PHOTO

‘PHOTO

PHOTO -
PHOTO
PHOTO
PHOTO
PHOTO

(2) TENNIS SHOES
PHOTO
PHOTO
PHOTO
PROJECTILE
PHOTO

PHOTO

"PHOTO |

PHOTO

SHOE (PHOTO OF SHOE)

 SHOE IMPRESSION, -

PHOTO

PHOTO

412

412

412
412
417

417

417

484
442
442

442

- 444

450

448

448

448
495

495

619 -

619

)
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- 8-101

s-102

S-103

S5-104

5-105

S-106

S-107.
S-108 -

S5-109,

S-110
S-111
§-112
S-113
S-114
S-115
S-116
S-117
S-118

S-119

'§-120

EXHIBITS

DESCRIPTION

PHOTO.-

PHOTO

"PHOTO

PHOTO

PHOTO

 PHOTO

PHOTO

PHOTO

PHOTO "
PHOTO
PHOTO
PHOTO
PHOTO
PHOTO

PHOTO

PHOTO

PHOTO

" PHOTO

PHOTO

PHOTO

619

619

615

619

619

619

619

619
619
619

619

619"

619

619 }

619

619

619

619

619

619

18

21



22

7 ,"\'

.10

11

12

13

14

15

16

17

.18

19

20

21 .

22

23

24

25

s-121

S-122

s-123

S-124

S-125

S-126

- (SESSIONS)
(SESSIONS)

(SESSIONS).

(SESSIONS)
(SESSIONS)
(SESSIONS)

(SESSIONS)

(STEPHENS)

(STEPHENS)
(STEPHENS)

(STEPHENS)

(STEPHENS)

EXHIBITS

DESCRIPTION

PHOTO

"PHOTO

PHOTO

PHOTO_

PHOTO

PHOTO

HANDWRITTEN LETTER (4-24-08)

.DAY’S INN RECORDS

DAY’'S INN RECORDS
DAY’S INN - RECORDS

DAY’S INN RECORDS

'DAY'S INN RECORDS

AMERICA’S BEST INN RECORDS

PHOTO
PHOTO
PHOTO
PHOTO.

PHOTO

785
859

859

859

859

859

878

328

328

328

328

328

619
619
619

619

619

619

869
869
869
569
869

882

331
331
331
331

331

19
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D-6 (STEPHENS)

D-7 (STEPHENS)

D-8 (STEPHENS)

D-9 (STEPHENS)

D-10 (STEPHENS)

D-11 (STEPHENS)

D-12 (STEPHENS)

| D-13 (STEPHENS)

D-14 (STEPHENS)

D-15 (STEPHENS)
D-16 (STEPHENS)
D-17 (STEPHENS)

D-18 (STEPHENS)

D-19 (STEPHENS)

D-20 (STEPHENS)

D—21(STEPHENS)

EXHIBITS

 DESGRIPTION

PHOTO
PHOTO
PHOTO

PHOTO -

"~ PHOTO

PHOTO

. PHOTO

- PHOTO

PHOTO
PHOTO
PHOTO
PHOTO
PHOTO
PHOTO
HANDWRITTEN LETTER (4-24-08)

SKETCH OF APARTMENT

328
328

328

328

328:

328

- 328

328

328

328

419

418

419

419

899

. 331

331
331
331
331
331
331
331
331
331
419

419

419

419
787

900

20

23
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(THE FOLLOWING TAKES PLACE ON FEBRUARY 2, 2009, AFTER

" QUALIFICATION OF THE JURY VENIRE, AFTER VOIR. DIRE, AFTER

SELECTION OF A JURY PANEL FOR THE TRIAL OF THIS CASE, AND

" OUTSIDE THE PRESENCE OF THE JURY SELECTED FOR THE TRIAL OF

THIS CASE.)

(A JURY SELECTION FORM WAS PREPARED AND IS ATTACHED

HERETO. )

THE COUﬁT: . All right. Are there any objections to the
jury as émpéneiéd, from the State? |

MR.ARICHARDSON: None from thé State,-four Honor.

THE COURT: As:to fhe'Defendant,'Sessions?

MR. GARDNER: None, Your HOno?.

_THE'COURT: From‘the,Defendant, Stephens?

MR. FREDERICK: - Nothing, Your Hénor.

THE COURT: Vexry gooa.-'I'find the jury has been
properly empaneled'purguant to Batson wversus Kentucky and
J.E.B. vs. Alabama; |

(AFTER,OPENiNG REMARKS BY THE COURT THE JURY EMPANELED
FOR THE TRIAL OF THIS CASE WAS EXCUSED TO TﬂE JURY ROOM.)

(THE FOLLOWING'TAKES PLACE OUTSIDE THE PRESENCE OF THE
JURY.) '

THE COURT: For-y/alls information, the jury selected
juror number one seventy-four, Walter Hucks, III, as the
foreperson, juror 174,.Wa1ter>Hucks, és the foreperson;

All right. Would you tell the bailiff to tell the jury

1

7
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they are eXcused; there ere netters that we have to attend to,
and I want them back in their jury rooh at 3:45. Back -- have
them back in their jury room at 3:45, 3:45, all right.
- MS. ELDER: | Your Honor, can we have copies of the

notions that‘the'defense has presented?

THE. COURT: _I thinh he's sorting through that at the
present time. | o
| All right I w1ll see y’'all ‘back at 2 15 then

(THE FOLLOWING TAKES PLACE AFTER THE LUNCH BREAK AND
OUTSIDE THE PRESENCE OF THE JURY.)

' THE COURT: All right. 1I’ve got here -- and I°ll start

~with the -- found the indictment.

All right. Sollcltor, and gentlemen, Mr Gardner and
Mr. Frederick, the Clerk found the orlglnal true bill in the

burglary first. As you 1ndlcated, it was not a consecutive

" number, and so that’s why they didn’'t have it, and here is

your copy that you hed of that true bill.indictment.
All rlght Let's start off with the State’s motion.
You had State’s motlon to -- in l;mlne, to. exclude testimony.
MS. ELDER: Yee sir, Your Honor.- These are the ones

that we briefly spoke about in chambers. The first would --

_motion for the exclusion of any reference to the prior trial

proceeding. If prior testimony needs to be addressed we would
ask that be referred to as just prior -- prior sworn

statement, Your Honor, versus prior testimony in a trial.
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THE

COURT: . Okay. As I indicated, counsel, what we are

-going to do, as reference to the previous trial, we are not

going to talk about the previous trial. ‘As I indicated to

would, in

The

- you, if you féel there is a question you need to ask which

any way, reference the'prior trial;, then I want you

to tell me that you have a matter of law that you need to take_:

up, and we will take that up'outside the presence of a jury.

—j'if we areggéing to ask questions, I don’t have a

‘problem with you'saying} you know, under oath, at a different

~time, did you'hét say (X), or whatever it is that -- your

question, but you can make reference that certain testimony4

statement

was given under oath at a different time, or you made a

under oath at a different time, but we are not

talking about the trial that ended in a mistrial before. So,.

is. there --- any gquestions about that, Mr. Gardner?

. .THE
All

MS.

would be to exélude any reference to the acquittal of Marshall

Stephens.

"GARDNER: . No, Your Honor.

COURT: Mr. Frederick?

FREDERICK: We understand the ruling.

COURT: .. All right. Very good.

right, Solicitor, what else?

ELDER: Your Honor, the second part of that motion’

COURTE. Do you anticipate in any way that that

would .come up, Mr. Gardner?

i ~

23i<’j.
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MR. GARDNER: Not for thé life of me, Judge.

THE COURT: . All right. 'Mr. Frederick?

MR. FREDERiCK: NoAsir.

THE COURT: "All right, sir. Weil, I think -- I can't
imagine how -- the potential for that to come up, but again,

if there is some question that y’all think it’s necessary to

ask -- and that area would be covered in the beginning -- you

just say, Judge, I've got-a matter of law I need to take up.
We will hear it, we will make a decision, and then we will
move along, not saying don’t ask the gquestion, but give me a

heads up,'lét me get a chance to get the jury out of the

‘courtroom. We will fully discuss it on the record and then we

]

will go on from there. VAll.right.

Thank you. .

'MS. ELDER: The third pért of : our motion, Your Honor,
was to prohibit the solicitation of'tesfimony and’argumeﬁt
invélving third party guilt where it’s not properly laid by
State vs. Greéo;x,'Your Honorf

THE COURT: Do you anticipate, Mr. Gardner, that third
party guilt is going ﬁo be an issue on behélf of yéur client?

MR. GARDNER: I believe it's going to come into play,
Judge,  but I would défer to my co-counsel for argument if
necessary.

THE COURT: All right. Mr. Frederick.

MR. FREDERICK: Yes sir, there would be evidence of
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third party guilt.

THE'COURT: All right. Now, I'm assuming -- I mean,

the Supreme Court has had more than one Decision on that, and

I'm sure y’all are. familiar with that, or the Court-of Appeals

‘Decisions, 'and that y’all would anticipate_following those

directions as to how that testimony should be presented.

Is there any question about that, Mr. Frederick?

“THE

all

. FREDERICK: No, Your Honor.
-'COURT: Mt. Gardner?

.GARDNER}. No,-Your'Honor.

COURT: ‘Ali'right. Very good.

right, Solicitor, if there is an issue about a

particular-quéstion,'then obviouslyvl’m_going to leave it to

“you that if you’ve got -- feel y0ufve got an issue you are

going to bring that to the Court’s attention at the

appropriate time.

MS.

ELDER: . Thank you, Your Honbr,fand,that‘would be

all as far as the State’s motions at this time.

‘THE

All

MR’

THE
MR.

evidence,

COURT: = All right. All right, very good.

right, Mr. Gardner, motions that you have.

GARDNER: . -If I could have maybe one second, Judge.

COURT: Yes sir.
GARDNER : I was going to move about flight

but I don’t think we are going to have any of that

right now, so I’1ll wait till it comes up.
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THE COURT: All right. Well, if we anticipate --
ényway, I'1l just -- we'll just leave it that I expect you

to -- if you see the necessity for bringing that to the

' Court’s attention I‘ll leave it to you to do so, and then we

will take the appropriate break and deal with it at-that point
in time. All right. |
| MR. GARDNER: That’s all I have at this time.

THE COURT: Very,good._ |

How-ébout; Mr.lFrederick, your motions that you ha#e,
sir. _

MR. ﬁRﬁDERICK: Judge, first of all, we would move to
suppress all of the witnésses,‘prosecution and_defense.

THE EOURTQ _Regarding that, who is the -- or is.theré-a
main investigating officer for the State?

MS. ELDER: Your Honor, that would be Investigator Tony
Allen.. |

THE COURT: . All righ;. And_-——

Mé; ELbER: And Your Honor, becaﬁse of the nature of
this case the two lead'investigators on this case are -- one
of them is no longer with MYrtle.Beach? and the other has been
assigned to other duties; ‘We have two investigators that have
taken those places and those positions in assisting.  We would
ask that both of them be allowed to stay in. One is

Investigator Tony Allen, and the other is Investigator Mike

Hull.
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We -- the State does not foresee offering Investigator

Hull as far as case-in-chief, Your Honor.

THE CQURT: All right. -Does -- just:so I understand
it, who preceded whom? Who was there first?
| MS. ELDER: WouldAbé Investigator Alleﬂ, Your Honor.
THE COURT: Okay. And then Investigator Huli came on
the job at a iéﬁer.point in time?
MS.'ELDER; .Well, ﬁhey both -- they both pfacticaliy

stayed at the same time,‘Your Honor, however, Investigator

~Allen was with us at the first trial because Investigator Hull

-was not available. He had a family circumstance and he

couldn’t be here. ' o v

THE COURT: all right. Well, I’'m going to allow

Investigator Allen.. You say that Investigator Hull -- you do

not anticipate calling that witness in your. case-in-chief; is

thét_correct?
MS. ELDER: That ié correct, Your Honor.
THE COURT} a1l right. Very good. 1I’'ll allow that.
" The other witnesses then would be sequestered.
MR. FREDERICK: Yeg, Your Honor. The only excebtion we
ask for is, we have an expert that\wiil be testifying, and I
believe he would be‘entitled to sit ip the court during the
téstimény of the State’s experﬁh because he will be -- his
testimony will reflect the State's expert’s teétimony.

<THE COURT: All right. Any objection to that from the"
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State?

MS. ELDER: Your Hoﬁor,~we have provided the report of
that expert. I assume that that’s gxpert of the foot
impression, shbe~impre$sion; latent.———l |

MR. FREDERiCK:, Excuse me. Your Homor ---

MS. ELDER: ~--and he has not had an opportunity to
review Ehe-evidence independently, and to review the report of

our expert. I don’t know why allowing him to'stay in here

"would be necessary.

THE COURT: Is there -- is there some reason that --

-why he would have to be in the  courtroom? Do you anticipate'
-~ some change in the testimony in some way or ---

MR. FREDERICK: I don’t know, Judge, but I think that -

to have our expert here and evaluate the State’s expert I

think wbuldAbe -—-

THE COURT: I'm going to allow it. I‘m going to -- who

is that?

MR. FREDERICK; ‘Don Girndt, Your Honor.
.-THE COURT: I'm sorry, the last name.-
MR. FREDERICK: It's G.i.r.n.d.t., Girndt.
| THE COURT: Okay. -i’m goiné to aliow it, Solicitor.
Thank you. '
MR. FREDERICK: Thank you.
THE COURT: Now, is there -- the victims in this matter

apparently are Monica Wall and Jamilla Hightower; is that
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correct, Solicitor?

MS. ELDER: ' Yes sir, Your Honor. I was going to péint

that out. On our witness list Barbara Hightower is listed as,

a possible witness. »
fHE4COURT:“ All right.
'MS. ELDER: We would ask that she also be allowed to
stay in. I belie#e she ié ehtitled to 5@ here, Youf Honor.
- THEICOURTzi 'Wéll I was going to saj, is there anyone

under the Victim’s Rights Act that you would be askihg, so

‘that is Barbara Hightower; is that correct?

" MS. ELDER: Yes sir, Your Honor, and that’s the only
one on our list. |
THE COURT: Véry.good. I'm goingito allow.Msl
Hightower to remain ﬁhder -- pursuaht to the Victimfs.Riéhts
Act. All right.' |

All'right,-Mr. Frederick, further motionsij

MR. FREDERICK:' And Judge, ‘we have a motion.to exclude

testimony of the cooperating witness, and reqﬁest that the

Court conduct a reliability hearing. -If the Court would hear

me‘ogt for almomént ---

THE COURT: ‘Go ahead.

MR.. FREDERICK: ‘In particulai -- there’s twé witnesses
in particular.. I aon't»know who they are goingfto call,
Judge, but James Pearl is a witness,who testified at the last

trial.

o

2N
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THE COURT: Okay.
MR. FREDERICK: He testified, and he -- when he was
speaking to the'pbliCe he repeatedly told them that he was

going to tell'them-whatever they needed tb,hear, so long as

they helped him on his charges. This came out during the last

trial. The jury did hear‘it.’

.That same witness, the police-tried‘to cofroborate his
story, énd his story was not corroborated. They gave him a
polygraph and he failed it. fhey thén gave him a suﬁséquenp
pblygraph,Whiéh asked different guestions, not relating to ;he
speéific questions on the first polygraph, which related to
his testimony against these Defendaﬁts.' On the second
polygraph, if T remember correctly, the results were
inconclusive} so theyltried to rehabilitate that witness with
a second polygraph, and still were unable to do that.. Judge,
despite all that, he was put onAthe stand to testify in the

last trial, and I would just say to the, Court that, vyes,

credibility ‘is for the jury to consider, but at some point, at

some point, I think that the Court has to intervene and decide-

if testimony carries even such an indicia of -- small indicia
of reliability that they should be allowed- to take the stand
and testify to the matters that they are going to testify to.

I would point out that in a couple of States they

' require reliability hearings before jailhouse informants are

allowed to<£estify_beéause of the inherently unreliable nature
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of those informants.

THE COURT: _ ‘All right, sir.
MR. FREDERICK: - And Judge, I mean, based on all that

and the extreme nature of this_particular witness, I would ask

-the Court to hold a reliability hearing in this case.

THE COURT: All right.
What’s’the'State’s'position on that?
" MR. RICHARDSON: Your'Honor, first of all, the facts

put forth are incorrect.. Mr. Pearl failed one'qﬁestion on the

initial polygraph. He passed the second polygraph. The

questions were‘substantially the‘same('SO'he did pass the
polYgraph, however, I do believe that;s irrelevant as
polygraphs aré‘inadmissible in a couft.

There is no précedent for having, to my knowledge, a
reliability heafing? I beiieve Mr. Fredefick cites the

Illinois Governor's Commigsion on Capital Punishment

recommending reliability hearings. I would assume they want

" to do that because both the prior governors have been under

indictment. They might be pro-defense. But we don’t have a
precedent in this State. That"s what cross-examination is

for. If there are any inconsistencies in the statement Mr.

" Gardner and Mr, Frederick. are very apt'attorneyé and they can

¢ross-examine the witnesses on that.

~Mr. Pearl ‘is not incarcerated at this time. He does

have a charge. And tobsay that all he was worried about was

L~
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getting that cocaine charge to go away, that’s somewhat’

-speechless because he also says that he was asked about one

murder, said I didn’'t know about it,'but I do know about tHe

Hightower-murder,4and that’s what he gave testimony on, so he

testified in court préviously.' That’s what all the statements

~ say, Your Honor, so we would oppose - the reliability hearing.

THE COURT: All right.

MR. FREDERICK: Judge ---

THE COURT: Yes sir.

MR. FREDERICK: . -In iight of some of thosé statements
I would ask the'Prdsecutor to provide the Court with copies of
each of those polygraphs, an& to méke them an exhibitAfor
purposes of this motion.
| THE COURT: Well, I‘'m g@ing to follow the rulings that
the South.Carolina Supreme Court and Appellate Courts have
made regarding poiygréphs; the science behind.thém is
unreliable, the -: if there is a science it is highly, at this
time, doubtful as to it’s validity and usefulness. I’'m not

considering them whatsocever, and I’m not going to consider

_ them.

As to the issue of conducting a reliabiIity heaiing,-I

know of no -- first,fI khow of no South Carolina Decision

~-which would allow, or even suggest that such a procedure is

proper, but more importantly, under the facts and

circumstances that you have presented to me, I do not see that
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any such hearing would be hecessary.' What you are asking goes

to the exact heart of examination, cross-examination, and the .

jury’s job to'judgefthe credibility and the believability of

each witness. That 'is one of the jury’s paramount jobs, is to

" judge whéthér or not they believe someone when that person is

teétifyihg, that person’s credibility or_believability.( It is
not the 'Judge’s job to step ip the shoes of a jufy to see |
whether of not I belie&e that'pafticqlar person or do not
believe that particﬁlar peréon. If they haﬁe rele&aﬁt

testimony that passes the fairness and prejudice tests, that .

. there is no undue prejudice regarding the rules of evidence,

_thén'I'm going to allow the tegstimony. I will be guided by

the South Carolina Rules of Evidence. 1If you’find that there

is a violation of the Rules of Evidence, or some issue under

' thé Rules of Evidence that you would like me to consider at

the time the testimony is presented I'1ll be glad to hear it,

‘ but‘at_this'stage‘of the proceedings I am not going to grant

any type of relief as_suggested, such as the reliability, or

. pretrial reliability heariﬂg.

All right.. Further motions?

MR. FREDERICK: Judge, on that‘issue, or extending that
issue, I would juét-ask that the prosecu;ion admonish --
admonish éllitheir witnesses not to>bring-ﬁp polygraphsf At

the last trial we ran into an issue where this same witness

was on the stand and he said to the jury, well, I took a

N
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. polygraph, and at. that point we had to stop. We were

‘prohibited from asking any further questions, and to allow

that witness to éay, I took é-polygraphl without. then being
able to have thé jury heaf that heﬁfailed that_polygraph, I
think WOrks, and céﬁld work, é'pretty big injustice, so I
would ask that the Court admonish, or instruct the prosecutor
to pleasé be extra careful with their witnesses.’

THE COURT: Solicitor, ‘I expect that you would do that
anyway, but apparéntly,_since it was an issue in the prior

trial,” I am sure that you will be more than careful when

presenting the witness, and that you will forcefully explain

‘the positioh'of the Court, and the position of all Courts

regarding‘p61ygraphs.test, and ;hai issue will not come up in
this trial. All'riéht,.

MR. GARDNER: Yes sir, Your Honor.

THE COURT: All right. Very good.

Yes sir, Mr. Frederick. |

MR. FREDERICK: Judge, we - and we will do the same --

THE COURT: Yes sir.
MR. FREDERICK: ---As far as the polygraph.
Judge, we have a'motion to sever, and the basis of our

motién to sever is essentially -- and it ties into another

‘motion which I will bring up at the . same time, I suppose.

We’ve got the motion to sever and a motion to suppress Jimmy
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Lee Sessions’ statement, Judge, because the statement of the

cé—defendant, Jimmy Lee Sessions, is replete with references

to Christopher Stephens as "C murder". Those references are

highly prejﬁdicial and if that statement was'entered into

evidence I think that:thét would be a. denial of due process

for Christopher.: If that statsmsnt'is not suppressed then I
think the tria1 Qould need to be severea.

THE COURT: Well, 1e£fs deal with the issue first;
Does the State'anticipats, in it’'s casé—in—chief, that this
statemeﬁt that Mr. Frederick isfspeaking about, do:y’all
intend to introduce it into evidence in this»case?

MR. RICHARDSON: - Your Honor(‘is'he talking about'the

Defendant, Sessions’, statement?

MR. FREDERICK: . Yes.
MS. ELDER: Your Honor, he gave a -- the Defendant,

Sessions, gave a statement to the Police Department. We don’t

“intend to use that in our case-in—chief[ if that’s what he’s

referring to.
Now, some witnesses will testify during our case-in-
chief that they had conversations with one or both of the co-

defendants. I .don’t know which statement -- is he talking

about those statements, or is he talking about the one that

was given to police?

THE COURT: I‘m assuming he’s -- I‘m assuming he’s got

to be-talking about -- Mr. Frederick, you’ve got to be talking

Ay
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about statements that were made to law enforcement personnel.’

| MR. FREDERICK: Yes sir.
THE COURT: = All right. And so ybu do not anticipate
having thoée.be part of.you?:case—in¥chiéf?~
MS. ELDER}' The only -- only reason we have, Your
Honor, is if Mz. Sessions cﬁose to take‘the stand. |
THE COURT: - Very good.

MR. FREDERICK: - Judge, there are several other motions

that also may tend to run together. We have a motion to

suppress uncharged crimes, and I'm going to go on to-the next
motion, which is specifically, we would move in limine to
suppress apy'testimony regarding priof bad-acts'that have not
been chérged, specifiéélly this‘busineés about the Friendly’s
robbery. Christopher was never arrested. He was never

charged with anything reléting to that crime. There was

.nothing but speculation, however, throughout the Detectives’

interviews of potential witnesses in the case,they kept

'briqging it up; they kept discussing. it.

THE COURT: Let me ask a question. .Did it come up in

"the previous trial before Judge Hyman?

MR. FREDERICK: It did not.

THE COURT: . Okay. - All right.

ASolicitor, do you'anticipafe that you are going to be
trying to make reference to this in your case-in-chief?

MR. RICHARDSON: No sir, Your Honor, not in our case-
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'the Court beforehand.

_in-chief.

THE COURT: And you would -- and I suppose you have
communicated with"your?witnesses'about this fact, and that you
would be warning them not to go into this, obviously, unless

asked 1n some dlrect .way by the Defense, a direct question in

that regard

MR. RICHARDSON: Yes gir, we have cautioned our

" witnesses.

THE COURT: All right. Very good.
All right; Mx. Frederiok. |
MR. FREDERICK: And Jndge, this was not handed u§ to.
' l
THE.COURT;- Okay. ,
MR. FREDERICK:7d We do not have alwritten'motion, hut we
did refer to it briefly in chambers; and that!s a motion in
1imineAto suppress any statement.or testimony by ajpotentiall

witness named Craig Burris, and specifically,- if that witness

‘were called theresis testimony that he states'Jimmy'Lee

Sessions sald elther oneé thlng or another to hlm at the Jet
Age nghtclub and Judge, in his original statement he told
the pollce that Jlmmy Lee told him about this Frlendly s

robbery at the Jet Age nghtclub and then more recently ‘he

has told the prosecution” that Jimmy Lee told him about this

~ murder at the Jet Age Nightclub on the same evening. If he

were to take the stand and testify as to that we would be .
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forced to cross-examine him as to the issue on the Friendly’s
robbery, which would force us to choose between either

allowing him to testify falsely and hot cross-examine him, or

. opening the door to this Friendly'’s robbery issue.

THE COURT: All right. How is it that y'all expect. to
use Mr. Burris.as.a witness?

MR. RICHARDSON: Your Hénor, we make no plans to use’
any‘mentiqn of the Jet Age -- I'm sorry —-'fhe Friendly’s
robbery in.our case-in-chief.

THE COURT: ~ Okay. I assume the issue -- let me see if

I underétand the issue, Mr.  Frederick. You are saying that,

in some written statement, that Mr. Burris told police

"previously that, when he had - this conversaéion withAthe
- Defendant at the Jet Age they were actually talking about’

. Friendly’s robbery. Now his story apparently, from what you

are saying to me, is that the conversation he had with the
Defendant,ﬁas ébou;:the’murders,involving these victims here,
not about Eriendly'sy correct? |

- Mg; FREDERICK: That ié correct.'

THE COURT: - And you are indicating to me that you say

there is a dilemma that, if you allow him to-say‘that,4tHat I

had this'converéation with the Defendant about the two women
victims in this matter,. or what occurred, that you cannot
challenge him by saying, didn’t you tell police that -- that -

- a different story at a different time. Is that the essence
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of itv? -
MR. FREDERICK: Yes sir.
' THE COURT: All right.
Soliditor,»what do you say about‘that.
MS;uEﬁDER:'l Your Honor, my understanding, if we do call

Mr. Burris -- we don’t know that at this point --. is that --

- my understanding of what he would testify to is that he was at

Jet Age when he received a call from Jimmy Lee Sessions -about
going to party with them -- is that right?
'MR. RICHARDSON: He's over there. He ran into them.

MS. ELDER: He ran -- I'm sorry. He ran into them at

Jet‘Agéh they went to pafty. -The thing about what Mr.

Sessions may or may not have told him about these murders,

ffrom;my uhderstahding of his statement, is that that oécurred,

not at Jet Age, but at J. Reuben Long, and that’s going to
be ——Athat wouid be hié r-'ﬁy undefstanding of'his statement
aﬁd his testihony.' |

THE COURT:  Okay. Well, that. might be -- if you call
him as a witnesé‘we‘might have to take some brief testimony
outside the presence of the jﬁry just to clarify exactly what
the testimony is going to be, and then we will deal Qith it at
that point in-ﬁime.\

So, if you find that you are going to.call Mr. Burris,

" if you can alert the Court and alert the Defense so that we

can maybe plan on having some brief testimbny outside the
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presence of the jury. 'Okay. All right, great.
. Yes'sir, Mr. Frederick.

.MR. FREDERICK: Judge; do we have any control over the

* thermostat in the courtroom?

'THE COURT: Sometimes we do and sometimes we don’t.
The problem is, if they drop it this afternoon probably when -
we get in here tomorrow morhing-it will probably be about

twenty-nine degrees, so you might have to suffer with it this

‘afternoon. We will'seé about it tomorrow morning. If it’s

uncomfortably hot tomorrow morning then we will deal with it.
MR. FREDERICK: Thank you.

Judge, there is an issue of a motion in limine to

 suppress any gquestioning by the State of any prior bad acts of

" Christopher if-he-takés the stand, and I'm talking about

whatever is in his RAP sheet. I think we would need to
determine what they can and cannot_—;— |

THE COURT: Well,.f mean certainly when we get to the
point that thé‘Statelhas rested it’s case, and we are going to
the defense,.obviously i’ll have the éonvergation “with both
Defeﬁdants ét that point in time regarding their
Constitutional Righﬁs and teétifying in this particular case,

and as a part of that we will cover what criminal acts that .

" they have either pléd guilty to or been convicted of in the

past that may or may not be impeachment against them if they

decided to testify, but we will certainly cover that when the
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State rests it’s case and we have gone into the defense.

Prior to the Defense resting we will have discussion with each

Defendant as to that.. .-
MR. FREDERICK: All right.
THE couRT- -+ .All right.

. MR. FREDERICK. Judge, we move in limine to suppress

~ any mention of anybody referriﬁg to Christopher as "C murder",

-and Judge, early on in thls case Investlgator D1Lorenzo and

Salena Mann conducted most of the 1nterv1ews early on in the

‘case, and he stated in one of those 1nterv1ews -- I thlnk it

was with Christopher -- he stated in that intérview that he

was going to make sure that the jury heard that people called

him "C murdexr". His words, I believe, was, that wasn’'t ---

"That probably isn’t going to sit right with a bunch of people |

from Horry County", and we agree with that, Judget We‘don't
think it would.

THE COURT: All right. Well, hold -- if you can just
let me_intertupt.yoﬁ for just one'secoﬁd. Did it come up in
the previous trial? | | | _ | |

MR. FREDERICK: It did not, Judge.

THE COURT:  Okay. |

MR. FREDﬁRICK: .. But I think, ih fairness,-making the

motion in limine and ---

THE COURT: I appreciate that. . That's -- I just wanted

t6 know if it did -- if it was raised in the pfevious tridl.

T
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Solicitor, .what’s the State’s position regarding

‘references to this nickname?

. MR. RICHARDSON: Your Honor, it’s not our intention to

intrdduce that nickname in'ouf éasé—in-chief.

THE COURT: And you have'cautioned.whatever witnesses
you intend-to piesent ---

MR. RICHARDSON: Cautioned our witnesses.

THE COURT: ---About that. WVery good. |

MR. FREDERICK:.  Ana on a relatgd, Judge, which is not
in a writteﬁ motion éither, wﬁen we impeach-the State’s
witnesses with their pfior statements, there is what’'s called
the Rule of Completeness. At ﬁhe last trial the Prosecutor

argued to the Court that the Rule of Completeness means that

" they can introduce an entire unedited statement any time we

‘ introduce a portion of it, and I think it would not hurt to

save us time later -if we will go on ahead and address that

'issue, because Judge, the Rule of Completeness, and the cases

in South Carolina that interpret it, which are. State versus

Cabrerra Pina, and State vs. Taylor, I believe is the other

one, it says that the Rule of Completeness allows the other

party to enter info evidence any portion of a statement which
could shoﬁ that the other por;ion'Was taken out of conteﬁt.
Those cases;spécifically say that that does not give them the
right to put an entire statement into evidence, and it does

not giVe them the right to put any prejudicial information
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‘into evidence. And both of those cases specificélly ruled on

that issue.

THE COURT: - Solicitor, y’all’s position about that

_particular issue.

MR.. RICHARDSON: - Your ‘Honor, actually -- yes sir.
Actually Cabrerra Pina states, where the Court had not allowed
a defendant to get into a full statement he had given the

officer, the Court overruled.. The State, at that point, said

we reverse the ruling of the Court of Appeals, that the

adversevpar;y'is not permitted to bring out during cross-
examination remaining portions of unrecorded conversation or
oral statement made by the adverse party for the purpbsé of

clarifying or explaining the entire conversation.

Your Honor)-we -- the Rule states that we can get in the |

remainder of those writings, and in some instances in the

prior}friaijthey were trying to chéerry pick one of two wordsh
one_or.two-senténces'together, téking them totally out of
COntéxt. The only Way to view those statemenﬁs is to view the
entire -- ﬁhe entire statement. |

THE COURT: Well, I'don'ﬁ know,vand:I,appreciate y’all
raising the iésue so that I can think about-iﬁ, Mr. Frederick,

but at this point in time I can't give you an answer. I don't

know what statements y‘all intend, and you decide at that time

that those are statements that you need, or portions of it

that you need to place in evidence before the jury, or
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question a ?articular witness about, at that point in time
thenAI will View_the statement in it’s entirety and decide
which portions, if ahy, I find should be allowed in.

| I don‘t_read the cases’as sa?ing, just beeause you put-
in a portion of a statement the ehtifety of that statement
goes iht You have to look at what éortion was placed in
e&idence, ‘what the remalnlng statement says, see if there is
any connection between the two, or if a remalnlng portlon of

the statement explains the other part of it or not. I mean,

- if you have a part of a statement_and it’s divisible from

another part, and]they talk about completely different things,

and they are not related, and one doesn’t add to the other,

" then I don’t think just because you put in one you get in the

. whole entirety of it, but, on the other hand, if there is some

coﬁnection; sone sinews that tie these matters together than

. certainly that would argue that other portions of the

Statement cometin. Thatfs just going to be an issue you are
going to.have-toAraise'at the time, and then we will address
it, but there~is no automatic.rule here, one way or another.
We just have to gauge it by what’s being asked, and then
what s asked to -be placed in addltlon to what has already been
asked. All,rlght.

MR. FREDERICK: And if I may, Judge ---

THE COURT: Yes sir. |

MR. FREDERICK: ---Specifically the issue is, that does




48

10 |

11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

. JURY OUT/MOTIONS - - _ | 45

not allow them to back door references to "C murder" then. If

there is a portion of a statement that needs to be considered

to -- under the Doctrine of'Completeﬁess, then that’s fine,
but prejudicial references such as "C murder", which are
through every one of the State'S“intérviews, and largely by

the faultibf_their'lead_investigator, can be redacted, and

- have to be redacted from those statements, Judge.

-;'THE COURT: weil, we’ll see. Okay. And once again, it

maylvefy well be that what we probably ought to do is insert
. the name of the Defendant instead of'some-nickname that the
Defendant has, and then theiname of the Defendant ought to be

-plaéea in there, or it might need to be redacted in it’s

entirety, or, depending on the question that’s asked, and the

answer that’s given, the nickname might be entirely and

compietely_rglevant, though}prejudiqial. " It depends oh the
question asked.. _
The State has indicated -- and I'm holding them to
that -- that they are_hOt‘going td put it in their éase-in—
chief. They have told théir witnesses not to put it in the
case-in-chief, but thatAdoesn’t mean thaﬁ, if the Defense
opens the door in some relevant way that then'thé.State'can’t
walk through fhat open door, so‘right now you have what you
want, you‘ﬁust'héve to be caréful,how>you use it. All right.
MR. FREDERICK: - . Yes sir.

THE COURT: Very good.

N
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MR. FREDERICK: And we have a motion to exclude
prejudicial spectator conduct, which we didn’t have a huge 

problem with at the last tfial, Judge, but I think it bears_

bringing out at pretrial as far és'giving -~ just laying some

ground rﬁles.

TﬁEACOﬁRI: What:habpened last time that gave you some
concern? ' .

MR. FREDERI&K;' Weil, before the last trial, at every

court appearance the victim’s families were coming into court

wéaring t?shirts,with fairly large photographs of their

" children on them, and we feel that that ig L--

THE COURT: - Did that happen at the last trial?
"MR. FREDERICK: It did nof,:but we brought it up.
pfetrial, same as we'éfe ﬁow. |

THE COURT: All right. Solicitor ---

Mﬁ. RICHARDSON: Your Honor, I have instructed the
victim's family and the friends that -- to not wear t-shirts
emblazoned-with pictures of the mﬁrdéfed~girls on tﬁere, samé
thing with buttons. We ---

MR. FREDERICK: I would point out that ---

THE 06URT:  Just one second. Wait until he’s finished.

MR. RICHARDSQN: We did'haﬁe some,iséues last time with
some gang membérs wearing gang colors in here as well, but ---

THE COURf;' Well, you are just going to have to bring

that to my attention. If you see that that is an issue you
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are going to have to bring it to my attention.
MR. RICHARDSON:  Yes sir, Your Honor.

MR. FREDERICK: I would point out, Judge,‘that we did

see ‘those t-shirts at the last trial, but not in the

courtroom. They were wearing them downstairs.

*I'don’t think that the Prosecutor was aware of them.

THE COURT: All right. I'm sure that the Solicitor, as

‘he has indicated,:ha54COVered-that'issue with the victims’

relétives, that they,.I'm gure, are interested in having the -
matter properly presented to a jury, and having the issues
resolved by a jury, and such that we will not have tle

necessity of having another trial. So I‘m sure that y’all

wili*cover that}-andkdo so appfopriately. AAll‘right.

Thank you very mich.
MR.'EREDERICK:_‘ And Judge, on the same note, apparently

this morning we had Ms. Wall in the waiting area complaining

: about this in front of the jury;'

THE CCURT: Well, that’s not going to héppen_any more, .
becaﬁse whén the jury is excused everybody is going to remain
in the courtroém,.and they are going to be given time to leave
the courthquse, and get to their cafs, béfore anybody can
leave thexcourtrooﬁ.‘ So, when the jury is ekcused, if you are
in the coUrfroom YOuiafé“gQing to be staying there for a good
fifteen minuﬁes,_and everybody néeds to know that, so you tell

your witnesses, you tell your witnesses, you are in the

N2
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éourtroom when the jury is excused for the evening don’t
expect to léa&e this cqﬁrtroom for a good fifteen minutes.
All right. | |

MR. FREDERICK: Thank you.. -

THE COURT: All right.

MR. FREDERICK: One -- one other motidn in limine to
exclude any victim impact'statements,Aand that's just in case,
Judge, they were ﬁo call any relatives of the victims, or

friends of the victims to the stand, we just want to be sure,

'in a motion in limine, that they are not going to be

testifying about hbw they miss the victims, victim impact
testimony:dufing the trial.

TﬁE COURT:  Again, I keep asking about the previous
trial. Was if én.issﬁe'in the previous trial?

MR. FREDERICK: It was not. |

THE COURT: All right. Very good.

»And_Solicitor{ do you anticipate that coming up in the
Case—in—chief? | V

MR. RICHARDSON: 4 No sir.~,There is no place for it in
ﬁhe case ;-— . |

THE COURT: vVery gdod. All right.

MR. FREDERICK: And Judge, our final motion is the

_suppress a particular hearsay statement that would be

testified to by the same jailhouse snitch we were talking

about earlier, James Peafl, where he would testify, or at
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least said_in»his:statement, that Christopher owed Jamilié
"Hightbwer some amount of mbney; and-that isla hearsay
statément,_ahd T think-the time to addresé'it_would be in
limine, notvaftér it comes'outjoflthe witnesses’ mouths.
THE COﬁRT;- Allvright{'Soli;itor, what's the State’s
positidn?.‘ |
» MS. ELDER: . Your Honor, thié may become an issue. Thél
.witness in question would be James Pearl. |
THE‘COURT: -.Qkay..
QMS.VEﬂDE§:~ 'fhere was some testimony -- he has given'—-
~~his prior-statements, and I believe in his testimony during
the last trial; theré was an indication, or his testimony was,
paraphrasiﬁg it, that they were-all-ﬁégether, hé, Cﬁris/
Stephens,.Jimmy,Lee Sessions, in a véhicle a day prior to the

death of Jamilla and Monica, and that the victim, one of the'

~ victims approached'the car -- he was there for the

convefsation,between Jamilla and Christppher Stephené --
7indicating éboﬁt money he bwéd her, and I believe the
indication was he said, yeah, I’ll_péy you, I’'ll pay you.
I,Shortly thereafter, when‘the'victiﬁ left, there was some
additional‘discussions about the arm:robbéry, Your anori
right aftef that, so we do foresee that that possiblf will
come up. We bélieﬁé theibbjection'would be appropriate at the
time of .the teétimony,;and Your Hondrﬁ depending on whether or

not we 1ay a proper foundation  for that particular testimony.

2N
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THEVCOURT: ' All-right, Mr. Frederick, what I'm going to
do is leave it to you to bring ﬁp the issue at the appropriate

time. Obviously if the witness'is testifying that, in his

© presence he obsérvedﬂthe two .individuals, he heard the

conversation between the two of them, and he was present when

it took place, then I'm goiﬁg to allow him to teStify as to

"what he saw and what he heard at that point in time, most

iikely, but obviously I will hear from you, any objections

that you might have at that point in time.

MR. EREDEkICK: And Judge he -- and we are specifically
réferring to statements that Jamilla Hightower made .

THE COURT: Well, once again, we have to see whether or

"not they. were made to- the Défendaht, or with the Defendant’s -

.- in the Defendant’s presence, or 1f they were made directly

Eo the witness, with the Defendant not being there. I don’t

know what the circumstances are, but if everyone is

altogethér, and they are having either this general

conversation,; or a conversation that is taking place in the

.very presence of the witness, then that might very well be

good-grounds to allow that into evidence, but again, I will

‘hear any objections that you have at the'apprépriate time, and.

be glad to «rule on any 6bjections or motions that you have at
the time that it’s presented.
MR. FREDERICK: And I would ask then that, Judge, when

that witness takes the stand, that we ask him'that portion of
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his testimony outside ‘the presence of the jury since we know

it’s. coming, and then the Court can rule on it without the

. jury hearing it.

THE COURT: Well, they cannot. ask the questions, and

I'm surelthe State is not going to be aéking.questions unless

‘ they lay a,certain framework and groundwork to allow the

witness to testify.

>Ndw, wheh;you see éhat they are laying.thebcerﬁain
groundwork or framework for him té testify as to a
con&ersation_then'l Qill be glad for yoﬁ to raise it, but
until they start doing that then,it:can!t come in, because
obviously the foundatioﬁ er it hasn’t been set forth, so I'm
sure the State will set forth Whatever‘foundation they |
beliéve theyvhave, and whatever they believe is appropriate,
and ﬁhen YOu éaﬁ challengetit, and then we wiil see where we‘
are. All right.

Thank you.’ :

MR. FREDERICK:  That's all the motions that the Defense

has, Your Honor, and I believe Mr. Gardner was going to join

.in those motions.

THE COURT: All right. Well, I was just about to turn
to Mr. Gardner and see if he had any additional motions.
MR. GARDNER: Thank you, Your Honor.

Yes sir, the:Defendant} Jimmy Lee Sessions joins in all

those motions.

§
}
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I want.fo, if I can, while we are taiking about it, the
evidence of flight iésue didn’t-come up last time,‘to the best
of myviecoilection{

Is that fair, Brad, that we didn’t -- I made a motion
in limine. |

MR. RICHARDSON: There was no —-'thefe was mention of

.thé evidénce of flight. It was argued over. It was allowed

in.
MR. GARDNER: Okay. Now then I remember it wrong ---
THE COURT: ' Well, once again, I don’'t know how that’s

going to come up. If the issue is raised, if you have an

" objection I'11l bé glad to hear from you, and just raise the
. issue to me and we will -- we will rule on it and we will move

-- move at that point in time.

MR. GARDﬁER: ‘Okay. I guess I’11 borrow from bonﬁa‘s
1angUage hére, and I would move thét it be excluded in the
opening, or in thé argument of this case, until the testimony
dévelopé.during this tfial.and see where it goes from thefe,
because I don’'t rémember_-—- _

THE COURT: Is there any reason that y’all would be
ﬁalking about it in the opening, counsel, that y/all'kndw
about? A |

" MR. RICHARDSON: No sir.
‘THE COURT: All right. Very good. Lét's waiﬁ for

the -- let’s wait for the testimonialistage, and then we will
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deal with it at that point in time. All right.
MR. GARDMER: ~Very good. . o

THE COURT: All right. As to the‘Court(s_décisLons‘for

Mr. Frederick’s client on'ChristophervMarie (sic) Stephens,

. those are the same, and that I woﬁld rule identical to those
‘regarding your client, Mr.”Jimmy Lee Sessions. All right,'Mr.

Gardner.

.MR..GARDNER: - Yes sir, Judge.

THE COURT; “All right. _Very‘good.

It’'s ndt'fetvtime>for theijury to come back.

Is there ahything else from the State?. -

MS. ELDER: -Your Hoﬁorh I guess that's what'I‘wanted to
address fhe Court at this time. The jury, I belié&e;,is
sﬁppose to’ come back at“3:45.

THE COURT: Yes Ma’am. _

.-MS. ELbERQ -The-State‘is‘intending to call as what we

perceive as our first witness. 1It’s going to be'a rather

" lengthy witness.

THE COURT: Okay.. And lengthy being --- |
MS. ELDER: Probably ——lI would estimate. What was it
last timé,ftwo hours? |
MR. RICHARDSON: About two.
MS. ELDER: "About‘two hours.
- THE COURT: - Okay.

MS. ELDER: So we were -- we were just trying to --

LN
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we’'ve got that witness here. We'’ve got him available, but we

wanted to make the Court aware of that.

THE COURT: I'm not telling you how to try your case.
Is there -- is theré any other witnesses that you would want

to put up bgfore that particdlar witness?

M844ELD$R: Your Honor, I -- if we could we certainly
"would try to do that, but because of the .-- this particular
witness'’s testimony'there’s really no way to -- it would be so

completely .out of order.

THE CQURT:~ Well,AI don’t want to split up ~- I don’t

‘'want. to split up direct and cross-examination. How long did

- the cross-examination of that witness take?

MR. GARDNER: I don’t know what witness they are

' talking aboﬁt, Judge.

MR. FREDERICK; | Are you'talking about Iannone?
MS. ELDER: James Pearl. |
MR. FREDERICX: Who?
MS. ELDER: “James Pearl.
MR. FREbERICK: James Péarl. Lengthy, Judge;
MR. éARbNER; AQh,:this wili go -- yes sir. That's --
that was their'last witness in the first trial. I guess ---
| - MS. E#EER: Couple of_hours.
MR. GARDNER: .——-The first witness in this one.
THE COURT: All right. 4Wé11, then we are>not going to

do it this afternoon.
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MR. RICHARDSON: It was eighty-nine transcribed pages.

THE COURT: We.are not going to do that witness this

afternoon.
MR, GARDNER; This is the directed verdict motion
_witness, Judge, so it will be -- I anticipate the State will

use a .great deal of time with him. I certainly know Mr.
Frederickiand vaill'use a,greatAoeai'of time,with him..

THE COURT: - Alllright.. Well, we are_not going to --
then I'm going to send,the-jury to:come'back'tomorrow morning
at 9:30 them.. |

Let me---'IIWant to find out about a hearing that I was
suppose,to.have at nine o’clock tomorrow mornrng. ‘We might
start at -- we might start-earlierr‘ Let me check on that

first, but if that’s the case'we are not 901ng to start- that

'w1tness th1s afternoon, because we are not 901ng to have the

jury here that way . That . would be five forty five, seven

forty-five, eight o'clocklat night. I’'m not hav1ng the - jury.

here at’ elght o’"clock at nlght on the flrst day. We might do

that -~ we mlght do that on a subsequent day, but on .the very
first day we are'not going to start off that way. |
‘MS. ELDER- And Your Honor, we apologlze We certainly
would try to make effort to accommodate that, but because it
is our first w1tness it kind of sets the ——‘sets the ---
| IHE COURT;_ All right. Well, letvme see when we can

start tomorrow morning;‘-I’ll_~e let me look at this other-
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hearing that I have,
Y’all just be at ease.' I don’t want -the Defendants

going anywhere yet. Tet'’'s ---let’s just be at ease for about

"ten minutes. - Let me work on that other hearing and then we

Will go from thefe._

MS. ELDER: Your Honor, there‘is'one-issue that we méy
could take care_éf'fegardiﬁg_thatAwitness.‘

.THE'COURT; .Yes Ma‘am.

MS. ELDER: The prior record of that witness, if we

want to go ahead and do that at this point in time.

THE CQﬁRf{' Letis -- we will do that. Let’s take a
short break for tén minutes. ° Let me try and work around this
other hearing for tomorrow morning,’aqd then we will come back
and deal with tha; particﬁlar'issue,

| MS._ELDER:' Yes sir. |
 THE-c6URT= All right;

(THE FOLLOWING TAKES PLACE AFTER A  BREAK, AND OUTSIDE

THE PRESENCE OF THE JURY.)

THE COURT: All right. ‘First, as far as -- we will
staft tomqrrow morning at.nine o{clock;' I have moved that
other hearing thaf-I had, so welwill start .tomorrow at nine
o’clock. _ |

~ Now, I-waﬁt‘y'all to be here by 8:30. I want the
Defendants dressed and ready to go by 8:30. ;f there is ény

issues, any motions, or anything that y’all need to take up we

59
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will start that'tomorrow'morﬁing‘at 8:301'bécause I want - to --

at nine o’clock, Whenfthe jufy is here, I want to get started

on this trial, so that’s -- I moved that other matter so --
where we can get started first thiﬁg'in.thé morniﬂg.

“All right, Solicitor, what Was>the issue‘abouﬁ'—- and
the witness’s name again is who now? |

ms; ELDER: . James-Pea£lﬁ

THE,COURT: James Pearl. All righﬁ. _What;s the issue?

MS. ELDER:  Your Honor, we were going to review his
N.C.I.C. - B

THE COURT: ALl right. .

MS. ELDER: , ———If'it,was permissible.at this time{
Would you like a copy of that, Your Honor?

THE COURT: Surei- If you’'ve got one -- an extfa copy
for me that would be great. | A | )

All right. Mr. Gardner, Mr.-Fredefick, do y’all have a
copy Qf Mr. Pearl'’s prior criminal record? |

MR. GARDNER: Yes sir. _

THE COﬁkTé . All right. Mr.. Fredexrick.

MR. FREDERICK: Judge, of course we‘wbuld qUestioﬁ him
about any pending charges. .

THE COURT: Okay._.Well, let’s deal first with what his
actual criminalfrecord is, if any.

Does Mr. Péérl have an aCtuai criminéi record?

MS. ELDER: Yes sir, Your Honor.

"SERN
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THE COURT: All right. And what does that consist of?

Ms, ELDER;  Your Honorh*there?s a 2004 conviction for,
unlawful ca;rying of a weapon. We would indicate tﬁat thaf
would be not a petﬁissible, under. Rule 609. .

T3E COURT: aAll right.- What's'tﬁe-Defense’s position
about the unlawful carrying of a pistol?

MR. FREDERICK:  Was ﬁhis a Sﬁe-year charge?

MS. ELDER} .Uh'huh (ipdicatiﬁg positive)

MR.»FREDERICK: "I think it would be-admissibie, ange.

THE COURT: . AliAright. fLet{s go ---

Mi; FREDERICK:f It;s fdur‘years ago. Judge, it carries
more than a'Yeér. it7s a criﬁe of ﬁoral turpitude. It would
be admissible. |

MS. ELﬁER: I'm not sure, Your Honor, it cérries a -
year. R |

- THE COURT: Well, it depends which -- which one. 2all

right. Hold on a second. .All right. Unlawful carrying of a

pistol,‘16—23—2§,'misdemeanor, Class C misdemeanor, not more
than one ?ear, and/dr, not more thaﬁ a Thousand Dollars. 1It’s
available Ed be transferred to'Magistraté/s Court.

Rule 609(A) (1) says, "Evidénée'the a witness other than
ﬁhe accﬁsed’has been convicted of crimés Shall‘be admitted

subject to Rule 403 if the crime was punishable by death or

Aimpiisonment in excess of one year", and 16-23-20 says, not

more than one year, so it’s not in excess of one year, so it
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" doesn’t fall within that.

A Are you saying it falls wi;hin some other pért‘of
the --- |
MR. FREDERiCK; It’s a -- also it’s a crime of mbral
turpitude, Jﬁdge, and we were --- '
.THE’CCURT: Okay. The second part of that is,

"Evidence that any witness has been convicted of a crime shall

v

' be admitted if it involves dishonesty or a false statement,

regardless'of punishment . "

' Are you saying that'uﬁlawful_carrying of a pistol is a

crime of dishonesty or false statement?

MR. FREDERICK: No, not dishonesty, Judge, but alsov—-
and we were just lookiné for  some cases We:had printed ouﬁ,
and we have misplaced thém, that deal,Withliﬁpeachment of
witnesses, and the case law_that i was reading last night says
that, if_i£ is a criﬁe bf moral turpitudé'it is a_crime that -
we can impeach the witness on. ‘For example; posseséion of(

drugs, would be a crime of moral turpitude, but would not

involve dishonestyL.as would thé crime of.uhlawful carrying of

a weapon.

THE_COURT: Well, I'm going by Rule 609, Impeachment by

Evidence of Conviction of a Crime. .It says, "(A), The General

‘Rule: For the purpose of attacking the credibility of a

witness, Subséctionll,.evidence that a witness, other than the

accuéed, has been convicted of a crime, shall be admitted

59 .
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subject to-Rule 403 if the crime was puniéhable}by death or

. imprisonment in excess of one year, under the law under which

the witness was convicted, and evidéence that an accused has

‘been convicted of such a crime shall be admitted if Ehé Court -

determines that the probative value of admitting this evidence

outweighs it's prejudicial effect to the accuéed", and

Subsection.2, nEvidence that any witness.has been convicted of’
a crime ‘shall be admitted if it iﬁVOIVed disﬁonesty or false
statement, fegardless,of punisﬁment", and then it says,"
"ConViction includés_a cqnvictién‘resulting fr@m a tria1, or

any type of p}ea; including,a plea of niolle contendere, or a

.pleaApursuaht-to 400 U.S. 25, 1970.%" I'm assuming that is --

all righEQ

And then the neXt, Subéection (B), is Time Limit, and
then (C) is.ﬁhe Effect of-Pafdon, Anﬁulment.or a Certificate
of Rehabilitation. I don’t see‘an?thing in there, éhbugh I

mean I’ve heard many a person say a crime of moral turpitude,

I don’t see those words énywhere in Rule 609. I mean, - are

they anywhere in Rule 603? Am I overlooking something?
MR. FREDERICK: Judge, we -- what we can do is, when I

review those cases tonight, we may ask you to revisit the

issue.

_ THE COURT: It says the -- now under -- in the Rule
that I have it says, "Subsection (A) is identical to the

Federal Rule, eXcept for the addition of the last sentence.
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' The addition was made to make it clear that the term

- impeached by‘evidenqe that a witness had been convicted of a

" impeachment with a conviction for any crime which carries a

year. "Further, the Rule provides for a different standard

for balancing probative value and prejudicial effect for an

unlawful carrying of a pistol fits within Subsection 1 or 2 of

conviction includes a conviction resulting: from any type of

Erial, ﬁlea, nolle contendere, including North Carolina versus
Alford. Subsection (&), it says, ."...Does change the law in

South Carolina. The priorllaw was that a witness could be

crime of moral turpitude." So, it says -- this Subsection,
talking about Rule 609, and it’s current amendment, does not

use the moral turpitude standard, but instead, allows

maximum sentence, of death or imprisonment for more than one

accused who iéia witnéSsi“

It goes on to séy, ﬁRegarding Subsection (B), the
adobtign 6f_the time limit..;ﬁ, and then it taiks about.the
effect of a pardon,.annulment and qertificate,rsp'the -- Rule
609, in it’é current form, as indicated by the notes attached
to Rule 609 clearly indicate:that fhis'is a'change in prior

South Carolina’law, so based upon,thét, I don't see how

Rule 609, therefore I wouldn’t allow that.
 All right. What other crimes has he been convicted of

in any manner, as the Rules indicate.

MS. ELDER: Your Honor, he was convicted in 1992 of a
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shoplifting and resis;ing arrest.. We believe that both of

these would fall out of the scoperf.the ten—yeér périod, Your

Honor.

THE COURT: All right. Now, the time limit. "Evidence

of a conviction Qnder,this Rule is not admissible if a pefiod

' of ‘more than ten years has elapsed since the date of a

conviction, or of the release of the witness from confinement
imposed for that conviction, whichever is the later date,
unless the Court detérmines, in the interest of justice, that

the probative value of a conviction, supported by specific

' facts and circumstances, substantially outweighs the

prejudicial. effect; however, evidence of a conviction more

than ten years,. as calculated herein, is not admissible unless

the proponent giVesvthe adverse party sufficient advance

‘ writtén notice of intent to: use suéh:evidénce,<to provide the -

<adverse party with a fair oppbrtunity to contest the use of

such evidence."
When was he conviéted of shoplifting?
MS. ELDEk: Your Honor, he was convicted April 27th,

1992. He received a Two Hundred Dollar fine or a thirty day

incarceration sentence.

THE COURT: All right. What’s the Defense’s position
regarding shoplifting and resisting arrest from 19922
MR. FREDERICK: We don’t intend to use any crimes more

than ten years old to impeach.
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THE COURT*' All right. Very‘good‘ What other matters,

1f any, has the Defendant (51c) been convicted of pled gullty

to, pled no contest whatever?

MS. ELDER: Your Honor; he was also convicted iﬁ 1994
of burglary third degree. It was June 22nd, 1994; He‘
received a sentehce of four years Suspended:te two. years
probatlon | | A |

. THE COURT-  Okay. Noﬁ,’waS‘that probetion ever
revoked?

MS. ELDER-A Yes sir, Your Honor, it was. In 1998 he

- had a revocatlon on that in‘which he was convicted.
THE COURT: - Okay. So there was a probation revocation

..of:that burglary third matter?

MS. ELDER: Yes sir.

THE COURT: = Tn 19987

MS. ELDER: . Yeeesir.

THE COﬁRf: | All right; Is that when he got out, or is
that when the'proba;ion re&ocation took place? .

MS. ELDER: That's when he Was'eonvicted on the
revocation, Your Hono;.

THE COURT: Ail right. So ---

MS. ELDER:  That was hisvstartldéte.

THE;COﬁRT:  vConceiVab1y_that falls within the ten
years,

MS. ELDER: Yes sir.
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THE COURT: All right. So then you are in agreement

~that they would‘bé able to ask himAabout the bufglary EhirdA

conviction -correct?

MS. ELDER: That's correct, Youf'Honor, the burglary.

THE COURT: ~ All right. Anything else?

MS. EﬁDER; - Your Honor, he had a conviction in 1999 of
simple’poSsession of'marijﬁana.'-That was October Sth, 1999.
That .carries less than a year, Your .Honor. We would argue
that would be excluded.

'THE COURT: Do you think that falls within the rule
609, Mr. Frederick? | | |

MR. FREDERICK:' Not the currept one.

THE COURT: All right. Very good. All right. Well, I

would agree that it does not faii‘within’Subsection 1l or 2 of

that.

- all righﬁa GQ‘ahead.

- MS. ELDER:  Your Honor -- and I apologize -- at the
same time he had a -- looks like a Magiatrate’s level,

resisting arrest and public disorderly conduct, both
convictions'ffom October 5th, 1999 received a fine and/or a
twenty day and thlrty day sentence, respectfully

THE COURT: Again, that doesn’t seem to fall within the

'Rule 609, does it, Mr. Frederick?

MR: FREDERICK: No sir.

THE COURT: All right. Very good.
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VMS. ELDER: = Your Honor, hélreceivéd a conviction in
2000 fqr“diét?ibution.' Looks 1ike_—F I'm sbrry.—; possession
with intenﬁ to_distribute.cocaine.

THE COUR?:_- All'righth So certainly that would fall
within tﬁe rules. | | | -

MS.lEﬁDER: Yes sir, Yoﬁr Hpnérf

'MR. GARDNER: . .When was that one?

_TﬁE COURT: 2000, possession_with intent to distribute.

'Is that what you said, Solicitor?

, MS.'ELDER}  Yes sir, Your Honor. -
THE COURT: ALl right.
‘ﬁS,‘ELDER: That waé February 7th, 2000!
THE COURT: = All right. Very good.
MS. ﬁLDER:‘ Your anor,_thatﬂé all the convictions he
would haVe.' _ | |
THE COURT: All right.i In addition to that, Mr.

Frederick, what issues wQuld you~havevregarding impeachment?

MR. FREDERICK: Alldpending charges, Judge, everything -

he’s been charged with since‘he'became an:informant in 'this

case.

| THE COURT: All right. I’ll -- what is that?

( MR. FREDERICK: Well, his RAP shows threatening the
A _
life of a public foicial. I believe there’s another .drug

charge that’s pending.

MS. ELDER: For the possession of cocaine, Your Honor.
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_ THEACQURT: Okay.-ASo.he's currently fécing charges
that have not been disposed of for #hreatening the life of. a
pubiic officiél; is thét correct?

‘MR.. FREDERICK: Yes sir.
MS. ELDER: Tﬁat's correct, Your Honor.
' THE COURT:. All right;: Simple poéséssion of ---.
MS. ELDER: Cocaine. : |
THE COURT: Simple éoésession~of cocaine. All right.
And what else§ Anything else?
- MS. ELDER: .'Not -- no sir, not with ---
MR( FREDERICK: I'm not awaré of anything.
MS. ELDER; :Nét aware of'anything.' |
THE COURT: All right.  And what is it that you would
anﬁicipate askipg, or how'¥—vhow'did-you épproach this at the
last trial? . '
MR.>EREDERICK} It's'bias iﬁpeachment, Judge, and it’s

his'motivation for testifying.

THE COURT: All right. What's the State’s position as

to those particular matters?

MS. ELDER: Your Honor, we certainly understand that

the question would be -- we think would be proper as to asking

Mr. Pearl, do you have pending dharges, however, we do object
to those charges being stated on the record. I believe the
Annotations to“609'indicate that, for impeachment purposes,

Your Honor, they have to be convictions. We believe that he
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could sufficiently cross-examine this witness about bias by

asking, arén't.