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STATEMENT OF ISSUES ON APPEAL

I. Did the Administrative Law Judge Prejudice a Prisoner’s Substantive
Rights by Finding that She Lacked Jurisdiction to Review the South
Carolina Parole Board’s Decision Denying Him Parole despite Her Finding
that No Record Evidence Indicated the Board’s Careful Consideration of
His Record in Its Decision-Making Process and Her Finding that the Board
Apparently Conceded that It Did Not Discuss His Case at His Parole
Hearing?

II. To What Extent Must the South Carolina Constitution’s Due Process
Guarantees, Particularly Its Assurance of Judicial Review, Be Applied for
Prisoners Appealing Parole Board Decisions and Require an
Administrative Law Judge to Review the Decision-Making Processes
behind a South Carolina Parole Board Decision Denying a Prisoner
Parole?

INTRODUCTION

In this appeal, a prisoner challenges an Administrative Law Judge’s conclusion that she
lacked jurisdiction to review a decision of the South Carolina Parole Board denying him parole
despite her contemporaneous findings (1) that no indication in the parole record suggested that the
Board carefully considered his record when reaching its decision and (2) that the Board apparently
conceded that it did not discuss his case at his hearing. The Judge affirmed the Board’s decision
due to the Board’s inclusion of a rote declaration reporting its purported compliance with statutory
decision-making procedures in a letter denying the prisoner parole. This case thus presents a
simple but significant question: Must the Board follow statutory decision-making procedures, or
simply say that it did?

STATEMENT OF THE CASE

Appellant Matthew Williams was incarcerated in 1996 after being sentenced to life
imprisonment with the possibility of parole. (See R. p. 100; R. p. 90.) He became parole eligible
in 2013. (R. p. 90.) After four unsuccessful parole hearings, he attended a fifth parole hearing

virtually on September 22, 2021. (R. p. 90) Assisted by counsel at that hearing, he explained his





intensive preparation for parole. (R. pp. 81-82.) His attorney then also reinforced points raised
in her written memorandum submitted to the Board in advance of the hearing. (R. pp. 83—84; see
generally R. pp. 97-106.) Williams was then dismissed from the virtual hearing room. (See R. p.

84.) Once Williams and his attorney left the virtual room, the following exchange occurred:

Chairman: Voice votes please. Mr. [Panelist A]?
Mr. [Panelist A]: Deny.

Chairman: Ms. [Panelist B]?

Ms. [Panelist B]: Deny.

Chairman: Mr. [Panelist C]?

Mr. [Panelist CJ: Deny.

Chairman: Dr. [Panelist D]?

Dr. [Panelist D]: Deny.

Chairman: Ms. [Panelist E]?

Ms. [Panelist E]: Deny.

Chairman: Mr. [Panelist F]?

Mr. [Panelist F]: Deny.

Chairman: I have deny. Mr. Matthew Williams will be

denied parole today one, two and three. The
vote is unanimous.

(R. pp. 84-85 (panelist names replaced with generic titles in brackets).)

The next day, on September 23, 2021, Williams’s counsel received a letter (the “Rejection
Letter”) from the Department of Probation, Parole and Pardon Services (the “Department”)
confirming the Board’s decision to deny Williams parole. (See R. p. 11.) This rejection letter
stated the following:

Dear Mr. Williams:

It is my responsibility to inform you, on behalf of the South Carolina Parole Board,

that the Board has reached a decision regarding your parole hearing. The Board

hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characteristics of your current offense(s),

prior offense(s), prior supervision history, prison disciplinary record, and/or

criminal record, as described in the findings of fact below; (2) the factors published

in Department Form 1212 (Criteria for Parole Consideration); (3) the factors

outlined in Section 24-21-640 of the South Carolina Code of Laws; and (4) actuarial
risk and needs assessment factors pursuant to Section 24-21-10 (F) (1) of the South





Carolina Code of Laws. [sic] The Parole Board had determined [sic] that your
parole must be denied.

You will be notified 30 days prior to your next scheduled parole consideration date.

FINDINGS OF FACT:

Nature And Seriousness Of Current Offense

Indication Of Violence In This Or Previous Offense

Use Of Deadly Weapon In This Or Previous Offense

Vote Count: Unanimous To Reject
(R. p. 11 (signature block omitted).)

Williams appealed the Board’s decision to an Administrative Law Judge (“ALJ”) on
October 22, 2021. (R. p. 3.) The Board unsuccessfully moved to dismiss Williams’s appeal, and
Williams then moved the ALJ to remand the case for a new parole hearing on the ground that no
evidence in the record suggested that the Board considered the information required by statute in
its decision-making process. (R. p. 3.) The Board opposed remand, primarily on the ground that
the Board “followed the requirements laid out in Cooper v. S.C. Dep’t of Probation, Parole &
Pardon Servs., 377 S.C. 489, 661 S.E.2d 106 (2008), which clearly states that all that is necessary
is that the letter of rejection inform the inmate that the Board considered the mandatory and
statutory criteria.” (R. p. 69 (original short citation expanded); see R. p. 6.)

On September 13, 2022, the ALJ issued a written order without a hearing denying
Williams’s motion for remand and affirming the Board’s decision denying him parole. (See R. p.
9.) In her order, the ALJ found that no record evidence suggested that the Board “carefully
considered” Williams’s record and that the Board apparently conceded that it did not discuss
Williams’s case at his parole hearing:

The Department acknowledges that the Board did not deliberate or consider the

relevant factors as a body at any point, stating, ‘The Board is comprised of seven
individual members, and each member has a single vote. Unlike a jury, which must





deliberate, the Board members vote, and parole is granted or denied based on the
vote count. Deliberation on the record is unnecessary.” The Department does not
claim that any Board member actually viewed or discussed the information
contained in the record.
(R. p. 6 (original brackets, ellipses, and citation sentence omitted).)

Here, the Department offers no evidence [that] the Board carefully considered the
record of [Williams]. Instead, the Department appears to concede [that] the Board
did not discuss [Williams]’s case at his parole hearing when it argues [that] verbal
discussion of [Williams]’s record is unnecessary. Reasonable minds cannot
conclude [that] the Board carefully considered [Williams]’s record based solely on

the Board’s boilerplate decision language stating that it did. The Court finds no
indication in the record that the Board carefully considered [Williams]’s record.

(R.p. 8.

Despite these findings, she concluded the following: “This Court’s duty and jurisdiction is
limited from reviewing the Board’s decisions to determine if any evidence in the record supports
its statement that the proper factors were considered.” (R. p. 9.) In her view, the South Carolina
Supreme Court’s decision in Compton v. S.C. Dep’t of Probation, Parole & Pardon Servs., 385
S.C. 476, 685 S.E.2d 175 (2009), “establishe[d] that the Board has unfettered discretion in making
parole decisions so long as it includes the boilerplate language present” in the rejection letter
denying Williams parole. (R.p.9.)

Williams moved the ALJ for a rehearing; she denied that motion on October 13, 2022. (R.
p. 1.) On November 10, 2022, Williams served and filed with this Court his Notice of Appeal of
(1) the ALJ’s September 13, 2022 order denying his motion to remand and affirming the Board’s
decision denying him parole and (2) the ALJ’s October 13, 2022 order denying his motion for
rehearing. Williams now respectfully asks this Court to reverse the ALJ’s errant denial of his
motion to remand and her affirmation of the Board’s decision denying him parole.

STANDARD OF REVIEW






“In reviewing a final decision of the ALJ,” the Court of Appeals “review[s] alleged errors
committed by the ALJ” pursuant to the Administrative Procedures Act (“APA”). See Al-Shabazz
v. State, 338 S.C. 354, 379, 527 S.E.2d 742, 755 (2000). The APA “establishes the standard of
review and the court’s authority in reviewing the ALJ’s decision.” Id.

Under the APA, the Court of Appeals may “remand [a] case for further proceedings™ or
“may reverse of modify [an ALJ’s] decision if the substantive rights of the petitioner have been
prejudiced because the finding, conclusion, or decision is:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(©) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantive
evidence on the whole record; or

6] arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.”

S.C. Code Ann. § 1-23-610(B); see also id. § 1-23-380(5).

The court’s review of the ALJ’s “order must be confined to the record,” and “[t]he court
may not substitute its judgment” for the ALJ’s judgment “as to the weight of the evidence on
questions of fact.” [Id. § 1-23-610(B). The ALJ’s statutory interpretations, however, are
“question[s] of law subject to de novo review.” Barton v. S.C. Dep’t of Probation Parole &
Pardon Servs., 404 S.C. 395, 414, 745 S.E.2d 110, 120 (2013) (reversing ALJ’s acceptance of
statutory interpretation proffered by Department).

“In cases of alleged irregularities in procedure before the agency, not shown in the record,

and established by proof satisfactory to the court, the case may be remanded to the agency for





action as the court considers appropriate.” S.C. Code Ann. § 1-23-380(4). “[A] reviewing court
has the duty to examine the procedural methods employed at an administrative hearing to ensure
that a fair and impartial procedure was used.” Ross v. MUSC, 317 S.C. 377, 380, 453 S.E.2d 880,
883 (1994) (quoting 2 AM. JUR. 2D Administrative Law § 611).
ARGUMENT
I. The ALJ Prejudiced Williams’s Substantive Rights by Finding that She
Lacked Jurisdiction to Review the Board’s Decision Denying Him Parole
Despite Her Finding that No Record Evidence Indicated the Board’s
Careful Consideration of His Record and that the Board Apparently
Conceded that It Did Not Discuss His Case at His Parole Hearing.

The ALJ prejudiced Williams’s substantive rights by finding that she lacked jurisdiction to
review the Board’s decision denying him parole, despite her finding that no record evidence
indicated the Board’s careful consideration of his record and her finding that the Board apparently
conceded that it did not discuss his case at his parole hearing. (See R. pp. 6, 8.) Under South
Carolina law, she had jurisdiction to review the Board’s decision for deviations from statutory
decision-making procedures, and these findings authorized her to remand the case. Her conclusion
to the contrary and her affirmation of the Board’s decision despite these findings were error.

The Board maintains that its decision here was a “routine denial of parole” and that, as
such, its decision was unreviewable by the ALJ. (R. p. 6.) The parties, however, dispute (1) the
constitutive elements of a “routine denial of parole” under Cooper v. S.C. Dep’t of Probation,
Parole & Pardon Servs., 377 S.C. 489, 661 S.E.2d 106 (2008); (2) whether the Board’s decision
denying Williams parole was “routine”; and (3) the jurisdictional effect of a determination that
Williams’s denial was “routine.” Specifically, Williams contends that his denial was not “routine”

because a denial of parole is only “routine” when the Board first follows statutory decision-making

procedures and then sufficiently explains its decision in a rejection letter. (See R. pp. 77-78; R.





pp. 6-7.) The Board, conversely, contends that Williams’ denial was “routine” because a denial
of parole is “routine” solely by virtue of a sufficient explanation in a rejection letter. (See R. pp.
69-70; R. p. 6.) The ALJ did not expressly deem the Board’s decision “routine,” but seemingly
concluded as much. (See R. p.9.)

As detailed below, whether the Board’s decision constituted a “routine denial of parole” or
not, the ALJ had jurisdiction to review the Board’s compliance with statutory decision-making
procedures when reaching its decision and to remand the case for rehearing when she found no
evidence supporting the Board’s procedural compliance. Williams thus asks this Court to reverse
the ALJ’s decision concluding otherwise and to remand the case for a rehearing compliant with
statutory decision-making procedures.

A. Ifthe Board’s Denial of Parole to Williams Was “Routine,” the ALJ Had

Jurisdiction to Assess the Board’s Adherence to Required Decision-
Making Procedures in Reaching its Decision.

Assuming arguendo that the Board’s decision denying Williams parole was a “routine
denial of parole” (as the Board maintains), the ALJ erred in concluding that she lacked jurisdiction
to review it and to remand the case based on her findings after review. Under South Carolina
Supreme Court precedent, the ALJ has jurisdiction over routine parole denials to review the
Board’s adherence to statutorily-required decision-making procedures.

The ALJ has “limited authority to review” a routine denial of parole “to determine whether
the Board followed proper procedure” in reaching its decision. Cooper, 377 S.C. at 500, 661
S.E.2d at 112. After all, an inmate has “a right to require the Board to adhere to statutory
requirements in rendering a decision.” /Id. at 499, 661 S.E.2d at 112. In Cooper itself, the South

Carolina Supreme Court acknowledged that the availability of ALJ review risks “an

overabundance of appeals from denials of parole.” Id. But, in resolving this concern, the Court





did not foreclose ALJ review—quite the contrary. See id. at 500, 661 S.E.2d at 112. The Court
instead instructed the Board to “issue[] orders that are sufficiently detailed for the AL[J] to conduct
appellate review, limited to the Board’s adherence to [S.C. Code Ann. § 24-21-640], of decisions
denying parole.”! Id. (emphasis added); see also id. (“If the Board complies with this procedure,
the decision will constitute a routine denial of parole and the AL[J] would have limited authority
to review the decision to determine whether the Board followed proper procedure.” (emphasis
added)). Certainly, the Board’s failure to issue “sufficiently detailed” rejection letters may itself
be grounds for challenge (even if, in fact, the Board followed obligatory procedures in reaching its
decision).? Nevertheless, the ALJ has jurisdiction to review a Board’s decision-making process

for statutory compliance even when its rejection letters are sufficiently detailed. See id.

! Section 1-23-600(D) of the South Carolina Code limits the ALJ’s review of “appeal[s]
involving the denial of parole,” but not when those denials “also implicate[] a state-created liberty
or property interest.” Cf. Howard v. S.C. Dep’t of Correcs., 399 S.C. 618, 630, 733 S.E.2d 211,
218 (2012) (addressing prisoner’s challenge to provision of S.C. Code Ann. § 1-23-600(D) adopted
in 2008 that prohibits ALJ from hearing inmates’ appeals “involving the loss of the opportunity to
earn sentence-related credits”; highlighting concession by the Department of Corrections that “a
literal reading” of this prohibition “would not be permissible”; and holding that, even under that
prohibition, “a matter is reviewable by the AL[J] where an inmate’s appeal also implicates a state-
created liberty or property interest”), applied in Spigner v. S.C. Dep’t of Probation, Parole &
Pardon Servs., No. 2015-UP-204, 2015 WL 1681270, at *1 (S.C. Ct. App. Apr. 15, 2015) (per
curiam); Bagley v. S.C. Dep’t of Probation, Parole & Pardon Servs., No. 2014-UP-326, 2014 WL
4217379, at *1 (S.C. Ct. App. Aug. 27, 2014) (per curiam).

2 Such a failure may force the ALJ to “conclude that the Parole Board’s decision was
arbitrary and capricious”—even if, in fact, the Board’s decision was not. See Cooper, 377 S.C. at
500, 661 S.E.2d at 112; see also Compton, 385 S.C. at 479, 685 S.E.2d at 177 (“Because the Parole
Board in Cooper neither offered an explanation nor indicated it had considered the statutory criteria
..., we had no other choice but to determine the order was defective and the decision was arbitrary
and capricious.”). This rule makes sense: The Board’s failure to show its work prevents
“meaningful review by the ALJ.” See Al-Shabazz, 338 S.C. at 382, 527 S.E.2d at 757. Other
agencies are subject to the same rule. See Able Commc 'ns, Inc. v. S.C. Pub. Serv. Comm’n, 290
S.C. 409, 411, 351 S.E.2d 151, 152 (1986) (“The findings of fact of an administrative body must
be sufficiently detailed to enable the reviewing court to determine whether the findings are
supported by the evidence and whether the law has been properly applied to those findings.”).
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Here, assuming arguendo that the Board’s decision denying Williams was a “routine denial
of parole,” the ALJ had jurisdiction “to determine whether the Board followed proper procedure”
in reaching its decision. See id. The ALJ effectively undertook this review, finding that no record
evidence indicated the Board’s careful consideration of Williams’s record in its decision-making
process and that the Board apparently conceded that it did not discuss his case at his parole hearing.
(See R. pp. 6, 8.) As she implied, this evidence sat uncomfortably with the South Carolina Code’s
prescriptions for the Board’s decision-making procedures when determining parole:

The [B]oard must carefully consider the record of the prisoner before, during, and

after imprisonment, and no such prisoner may be paroled until it appears to the

satisfaction of the board: [1] that the prisoner has shown a disposition to reform;

[2] that in the future he will probably obey the law and lead a correct life; [3] that

by his conduct he has merited a lessening of the rigors of his imprisonment; [4] that

the interest of society will not be impaired thereby; and [5] that suitable

employment has been secured for him.
(R. p. 5 (quoting S.C. Code Ann. § 24-21-640); see R. p. 6, 8-9.) The South Carolina Code further
requires the Board to “use in making [its] parole decisions” a “validated actuarial risk and needs
assessment tool consistent with evidence-based practices and factors that contribute to criminal
behavior.” Id. § 24-21-10(F)(1). Finally, as the ALJ acknowledged, the Code also requires the
Board to “establish written, specific criteria for the granting of parole . . . . This criteria must reflect
all of the aspects of [section 24-21-640] and include a review of a prisoner’s disciplinary and other
records.” (R. p. 5 (quoting S.C. Code Ann. § 24-21-640).) The Board has established sixteen
“written, specific criteria” embodied in its Form 1212, entitled “Criteria for Parole Consideration.”
(See R. p. 96.)

Considering these statutory requirements in the case at bar, however, the ALJ found no

indication in the record suggesting that the Board carefully considered Williams’s record in

compliance with the statutory decision-making procedures. (See R. pp. 6, 8.) As noted above, the





Board’s Rejection Letter identifies the following bases as “findings of fact”: (1) “Nature And
Seriousness Of Current Offense”; (2) “Indication Of Violence In This Or Previous Offense”; and
(3) “Use Of Deadly Weapon In This Or Previous Offense.”® (R. p. 11.) The Rejection Letter
further declares that, after “careful consideration” of the “the characteristics” of Williams’s
offenses and record, the Form 1212 factors, the section 24-21-640 factors, and the section 24-21-
10(F)(1) “actuarial risk and needs assessment factors,” the Board denied Williams parole.* (See
R.p. 11; see also R. p. 6.)

Assessing the record, however, the ALJ observed the following—in stark contrast to the
Rejection Letter’s rote recitation:

The Department acknowledges that the Board did not deliberate or consider the
relevant factors as a body at any point, stating, ‘The Board is comprised of seven
individual members, and each member has a single vote. Unlike a jury, which must
deliberate, the Board members vote, and parole is granted or denied based on the
vote count. Deliberation on the record is unnecessary.” The Department does not
claim that any Board member actually viewed or discussed the information
contained in the record.

(R. p. 6 (original brackets, ellipses, and citation sentence omitted).)

Here, the Department offers no evidence [that] the Board carefully considered the
record of [Williams]. Instead, the Department appears to concede [that] the Board
did not discuss [Williams]’s case at his parole hearing when it argues [that] verbal
discussion of [Williams]’s record is unnecessary. Reasonable minds cannot
conclude [that] the Board carefully considered [Williams]’s record based
solely on the Board’s boilerplate decision language stating that it did. The

3 This precise set of bases for denial are found in both the Cooper and Compton decisions.
See Cooper, 377 S.C. at 492-93, 661 S.E.2d at 108 (“[T]he Parole Board rejected Cooper’s parole
for the following reasons: (1) the nature and seriousness of the current offense; (2) an indication
of violence in this or a previous offense; and (3) the use of a deadly weapon in this or a previous
offense.”); Compton, 385 S.C. at 478, 685 S.E.2d at 176 (“The Parole Board denied respondent
parole due to: (1) the nature and seriousness of the current offense; (2) an indication of violence in
this or a previous offense; and (3) the use of a deadly weapon in this or a previous offense.”).

* After repeating the Board’s explanatory language, the ALJ noted the following: “In fact,
the Department has evidently created a form order which recites these words in every decision
denying parole.” (R. p. 6.)
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Court finds no indication in the record that the Board carefully considered
[Williams]’s record.

(R. p. 8 (emphasis added).)

Yet, apparently believing her review to be extra-jurisdictional and without import, the ALJ
failed to act consistent with her findings:

We turn next to the issue of whether, despite all that, our Supreme Court’s ruling

in Compton v. S8.C. Dep’t of Probation, Parole & Pardon Servs., 385 S.C. 476, 685

S.E.2d 175 (2009), is determinative of the outcome here. . . . The Department

asserts that the Board is required only to make a rote declaration that it considered

all the relevant factors to shield the Board from all review of whether it did, in fact,

carefully consider the factors required by law. . . . I will adopt the Department’s

interpretation in reliance on Compton|.] . . . I believe that Compton establishes that

the Board has unfettered discretion in making parole decisions so long as it includes

the boilerplate language present in the decision document here. This Court’s duty

and jurisdiction is limited from reviewing the Board’s decisions to determine if any

evidence in the record supports its statement that the proper factors were

considered.
(See R. pp. 89 (emphasis altered and original short citation enlarged).) The ALJ thus apparently
concluded either that she lacked jurisdiction to review the Board’s decision-making procedure for
statutory compliance (and thus her actual review thereof was extra-jurisdictional and meaningless)
or that she had jurisdiction to conduct such a review but lacked jurisdiction to remand the case for
rehearing based on the findings of her review. (See R. pp. 8-9.) Either way, the ALJ erred.

As detailed above, the ALJ had jurisdiction to review the Board’s decision-making
procedure for compliance with its statutory obligations. See Cooper, 377 S.C. at 500, 661 S.E.2d
at 112 (stating that, when a decision “constitute[s] a routine denial of parole,” the ALJ has “limited
authority to review the decision to determine whether the Board followed proper procedure™); see
also id. (describing process whereby “the Parole Board [will] issue[] orders that are sufficiently

detailed for the AL[J] to conduct appellate review, limited to the Board’s adherence to section 24-

21-640, of decisions denying parole.” (emphasis added)). She also had jurisdiction to remand the
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case for rehearing consistent with the findings of her review. See id. Because the ALJ had
jurisdiction both to review the Board’s decision and to remand the case consistent with her
findings, her conclusion otherwise was error. This Court should reverse her decision and, based
on the ALJ’s findings, require remand of this case to the Board for a new hearing to be conducted
in compliance with the statutory decision-making procedures.

B. Ifthe Board’s Denial of Parole to Williams Was Not “Routine,” the ALJ

Had Jurisdiction to Assess the Board’s Adherence to Required Decision-
Making Procedures in Reaching Its Decision.

As noted above, the parties dispute the constitutive elements of a “routine denial of parole”
and thus whether the Board’s decision denying Williams parole was “routine.” Williams maintains
that his denial was not “routine” because, as detailed above, (1) no indication in the record suggests
that the Board carefully considered Williams’s record in compliance with its obligation to do so
under section 24-21-640 of the South Carolina Code; and (2) the Board apparently conceded that
it did not discuss his case at his parole hearing. Assuming the Board’s decision denying Williams
parole was not “routine,” the ALJ had jurisdiction to assess the Board’s compliance with required
decision-making procedures in reaching its decision.

The ALJ has jurisdiction to review a denial of parole by the Board when the Board
“deviates from or renders its decision without consideration of the appropriate criteria.” Cooper,
377 S.C. at 499, 661 S.E.2d at 111 (holding that ALJ had jurisdiction to review whether the Board
failed “to consider the requisite statutory criteria in rendering its decision” to deny parole). When
the Board “fails to consider and apply the statutorily-created parole criteria, it has the effect of
rendering an inmate parole ineligible, which under Furtick v. S.C. Dep’t of Probation, Parole &
Pardon Servs., 352 S.C. 594, 576 S.E.2d 146 (2003), warrants review by the AL[J].” Id. at 502

(original short citation expanded); see also Compton, 385 S.C. at 479, 685 S.E.2d at 177 (“In
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Cooper, we held that[,] if the Parole Board deviates from or renders its decision without
consideration of the appropriate criteria, it essentially abrogates an inmate’s right to parole
eligibility and infringes on a state-created liberty interest, warranting minimal due process
protection.”).

Applying that Supreme Court precedent, this Court itself confirmed the basis of ALJ
review sought here in an unpublished 2016 opinion. See Tinsley v. S.C. Dep’t of Probation, Parole
& Pardon Servs., No. 2015-000196, 2016 WL 1367046 (S.C. Ct. App. Apr. 6, 2016) (per curiam).
In Tinsley, a prisoner sought ALJ review of a Board decision denying him parole. Id. at *1. The
prisoner did not simply challenge the sufficiency of the Board’s recitation of reasons in his
rejection letter: He claimed instead that the Board “deviated from the statutory criteria” in reaching
its decision. Id. Specifically, he claimed that the Board improperly “considered information that
was expunged from his criminal record in making its decision.” Id. The Board’s deviation from
its statutory decision-making procedure, he argued, gave the ALJ jurisdiction to review the
decision. See id. The ALJ rejected his argument, finding that it “did not have jurisdiction” to
review his claim. /d.

On appeal, this Court reversed the ALJ’s decision. Id. Quoting Cooper, the Court of
Appeals confirmed that, “if a Parole Board deviates from or renders its decision without
consideration of the appropriate criteria, . . . it essentially abrogates an inmate’s right to parole
eligibility and, thus, infringes on a state-created liberty interest.” Id. (original brackets omitted)
(quoting Cooper, 377 S.C. at 499, 661 S.E.2d at 111). This Court rejected the ALJ’s conclusion
and held that the ALJ “has jurisdiction to review whether the Parole Board deviated from the
statutory criteria for parole by using allegedly expunged records.” Id. It remanded the case for

the ALJ to exercise its “limited authority to review the decision to determine whether the Parole
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Board followed proper procedure” by “hold[ing] an evidentiary hearing to determine if the Parole
Board [wa]s using false information to deny [the inmate] parole.” See id. (original brackets
omitted) (quoting Cooper, 377 S.C. at 500, 661 S.E.2d at 112).

Two other unpublished opinions of this Court apply the same Supreme Court precedent
and acknowledge the same rule. See Spigner v. S.C. Dep’t of Probation, Parole & Pardon Servs.,
No. 2015-UP-204, 2015 WL 1681270, at *1 (S.C. Ct. App. Apr. 15, 2015) (per curiam)
(addressing, inter alia, prisoner’s claim that ALJ erred by “failing to find the parole board violated
[S.C. Code Ann. § 24-21-10(F)(1)] because it failed to use COMPAS, the risk assessment tool
adopted by the [Department], in reaching his parole decision”; reversing the ALJ’s failure “to
make this finding”; remanding case “to the parole board for a new parole hearing”; and ordering
parole board “to evaluate [the prisoner]’s risk using the Department’s assessment tool and [to]
consider the results of the evaluation in reaching its decision regarding [his] parole™); Bagley v.
S.C. Dep’t of Probation, Parole & Pardon Servs., No. 2014-UP-326, 2014 WL 4217379, at *1
(S.C. Ct. App. Aug. 27, 2014) (per curiam) (similar).

Insightfully, in both Spigner and Bagley, this Court rejected the same argument offered by
the Board here:

The Department argues that[,] under section 1-23-600(D) of the South Carolina

Code . . ., the AL[J] did not have jurisdiction to hear [the prisoner]’s appeal. See

[S.C. Code Ann.] § 1-23-600(D) (“An administrative law judge shall not hear an

appeal involving the denial of parole to a potentially eligible inmate by the

Department.”). We disagree. See Howard v. S.C. Dep’t of Corr., 399 S.C. 618,

630, 733 S.E.2d 211, 218 (2012) (“A matter is reviewable by the AL[J] where an

inmate’s appeal also implicates a state-created liberty or property interest.”);

Cooper, 377 S.C. at 499, 661 S.E.2d at 112 (holding an inmate has the right to

require the parole board to adhere to statutory requirements in rendering a decision,

and failure by the board to consider the requisite statutory criteria constitutes an

infringement of a state-created liberty interest and warrants minimal due process
procedures).
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Spigner, 2015 WL 1681270, at *1 n.3 (original brackets and ellipses omitted); see also Bagley,
2014 WL 4217379, at *1 n.3. Accordingly, under Supreme Court precedent as recognized by this
Court in Tinsley, the ALJ has jurisdiction to review a denial of parole by the Board when the Board
“deviates from or renders its decision without consideration of the appropriate criteria.” Cooper,
377 S.C. at 499, 661 S.E.2d at 111.

Here, the ALJ found that no indication in the record suggested that the Board carefully
considered Williams’s record and that the Board apparently conceded that it did not discuss his
case at his parole hearing. (See R. pp. 6, 8.) Despite these findings, as detailed above on pages 9
to 12, the ALJ apparently concluded either that she lacked jurisdiction to review the Board’s
decision-making procedure for statutory compliance (and thus her actual review thereof was extra-
jurisdictional and meaningless) or that she had jurisdiction to conduct such a review but lacked
jurisdiction to remand the case for rehearing based on the findings of her review. (See R. pp. 8—
9.) She deemed herself without jurisdiction because she “believe[d] that Compton establishes that
the Board has unfettered discretion in making parole decisions so long as it includes the boilerplate
language” included in the Rejection Letter here. (R. p. 9 (original emphasis altered).)

In reaching that conclusion, the ALJ erred by misapplying South Carolina Supreme Court
precedents and section 24-21-640 of the South Carolina Code. Neither Cooper nor Compton strip
an ALJ of jurisdiction to review a Board decision when the Board has deviated from statutory
decision-making procedures in reaching that decision. To the contrary, Cooper expressly held that
“the apparent failure by the Parole Board to consider the requisite statutory criteria in rendering its
decision constitutes an infringement of a state-created liberty interest and, thus, warrants minimal
due process procedures”; in such circumstances, an appeal is “appropriate for disposition under

the APA and should . . . [be] reviewed by the AL[J].” Cooper, 377 S.C. at 499, 661 S.E.2d at 112.
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The Supreme Court later confirmed this holding in Compton. See Compton, 385 S.C. at 479, 685
S.E.2d at 177 (“In Cooper, we held that[,] if the Parole Board deviates from or renders its decision
without consideration of the appropriate criteria, it essentially abrogates an inmate’s right to parole
eligibility and infringes on a state-created liberty interest, warranting minimal due process
protection.”). And in Tinsley, this Court itself reversed an ALJ’s decision that it lacked jurisdiction
to hear an analogous appeal and instead held, under Cooper, that the ALJ “has jurisdiction to
review whether the Parole Board deviated from the statutory criteria for parole by using allegedly
expunged records.” See Tinsley, 2016 WL 1367046, at *1.

The ALJ anchored her misapplication of law in the Board’s strained reading of Compton.
(See R. p. 9.) The Board contended that, under Compton, it “is required only to make a rote
declaration that it considered all the relevant factors to shield [itself] from all review of whether it
did, in fact, carefully consider the factors required by law.” (R. pp. 8-9.) The ALJ found it
“difficult to reconcile the substantive rights recognized in Cooper with the [Board]’s interpretation
of Compton.” (R. p. 8 (original emphasis altered).) She then adopted the Board’s minimalistic
interpretation of its statutory obligations under Cooper—despite Cooper’s own admonition that,
“[b]ecause the statute is penal in nature,” it must be “strictly [construed] in favor of the [prisoner]
and against the State.” Cooper, 377 S.C. at 496, 661 S.E.2d at 110 (citing Hair v. State, 305 S.C.
77,79, 406 S.E.2d 332, 334 (1991)).

The ALJ erred when she misapprehended Compton and misapplied it to Williams’s appeal.
In Compton, an ALJ ruled that a Board notice denying parole was insufficient because it “included
appropriate language indicating [that the Board] complied with [the Form 1212] factors and section
24-21-640” but “failed to include any ‘findings of fact and conclusions of law, separately

stated””—elements which the ALJ thought necessary under Cooper and the APA. Compton, 385
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S.C. at 479, 685 S.E.2d at 177 (quoting Cooper, 377 S.C. at 500, 661 S.E.2d at 112 (quoting S.C.
Code Ann. § 1-23-350 (2005))). The Supreme Court reversed the ALJ’s decision and clarified the
formal requirements of a notice of rejection: The Court confirmed the necessity of a clear statement
of compliance with procedural obligations but rejected any requirement that the Board separately
state findings of fact and conclusions of law.> Id.

Compton in no way upset Cooper’s holding that that “the apparent failure by the Parole
Board to consider the requisite statutory criteria in rendering its decision constitutes an
infringement of a state-created liberty interest and, thus, warrants minimal due process
procedures.” Cooper, 377 S.C. at 499, 661 S.E.2d at 112. In such circumstances—even after
Compton—an appeal is “appropriate for disposition under the APA and should . . . [be] reviewed
by the AL[J].” Id. Indeed, this Court decided Tinsley long after the Compton decision, and its
Tinsley decision confirmed that the ALJ “has jurisdiction to review whether the Parole Board
deviated from the statutory criteria for parole.” See Tinsley, 2016 WL 1367046, at *1.

Accordingly, the ALJ misapplied South Carolina Supreme Court precedents and Section
24-21-640 of the South Carolina Code by concluding that she lacked jurisdiction despite
contemporaneously finding that “no indication in the record [suggested] that the Board carefully
considered [ Williams]’s record” and despite finding that the Board apparently conceded that it did
not discuss his case at his parole hearing. (R. pp. 6, 8.) Under settled precedent, she had

jurisdiction to review Williams’s appeal, because her findings reveal that the Board “deviate[d]

3 In doing so, the Compton court seemingly reasoned that either (1) the Board’s recitation
of compliance with the Form 1212 factors and section 24-21-640 itself constitutes the “findings of
fact and conclusions of law” requirement under the APA; or (2) that the APA’s requirement of
“findings of fact and conclusions of law” does not apply in full force to the Board’s notices of
denial—a possibility compatible with 4/-Shabazz’s refusal to apply the APA to parole denials
wholesale, see AlI-Shabazz, 338 S.C. at 374-76, 527 S.E.2d at 752-53.
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from or render[ed] its decision without consideration of the appropriate criteria.” Cooper, 377
S.C. at 499, 661 S.E.2d at 111; see also Compton, 385 S.C. at 479, 685 S.E.2d at 177; Tinsley,
2016 WL 1367046, at *1; Spigner, 2015 WL 1681270, at *1 n.3; Bagley, 2014 WL 4217379, at
*1 n.3.

II. The South Carolina Constitution’s Due Process Guarantees, Particularly
Its Assurance of Judicial Review, Applied to Williams and Required the
ALJ to Review the Board’s Decision-Making Processes in Denying Him
Parole.

Article I, Section 22 of the South Carolina Constitution requires that the ALJ have
jurisdiction to review the Board’s decision-making process for statutory and constitutional
compliance when reaching parole denial decisions. In failing to exercise such jurisdiction here,
the ALJ deprived Williams of his constitutional right to judicial review.® Indeed, whether the
Board’s rote recitation of compliance with section 24-21-640 of the South Carolina Code
constitutes a “routine denial of parole” or not, the Board’s position that its decision is not subject
to review misapprehends the law and disregards our state’s Constitution. Thus, the ALJ’s
conclusion that it lacked the ability to meaningfully decide Williams’s case runs afoul of
constitutional principles.

The South Carolina Constitution entitles its citizens to due process. S.C. Const. art. I, § 3.

It further provides,

® Williams detailed his due process argument about the Board’s statutorily deviant
decision-making process to the ALJ in his opposition briefing to the Board’s renewed motion to
dismiss. (See R. pp. 18-20 (explaining legislative history of S.C. Const. art. I, § 22)). The ALJ’s
Order of September 13, 2022, however, did not address Williams’s due process concerns. (See
generally R. pp. 3-9.) In compliance with Travelscape, LLC v. S.C. Dep’t of Rev., 391 S.C. 89,
108-10, 705 S.E.2d 28, 38-39 (2011), Williams then moved under Rule 59(e) for rehearing and
restated his precise constitutional issue. (See R. p. 13 (“Article I, § 22 of the South Carolina
Constitution guarantees citizens the opportunity to have judicial review of agency decisions
affecting their rights, liberty interests[,] or property.”). Nevertheless, the ALJ’s order denying
rehearing also left this issue unaddressed. (See generally R.p. 1.)
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No person shall be finally bound by a judicial or quasi-judicial decision of an
administrative agency affecting private rights except on due notice and an
opportunity to be heard; . . . nor shall he be deprived of liberty or property unless

by a mode of procedure prescribed by the General Assembly, and he shall have in

all such instances the right to judicial review.

S.C. Const. art. I, § 22. Prisoners are entitled to review of a parole decision when the Board
deviates from its statutorily-required decision-making procedures. Cooper, 377 S.C. at 499, 661
S.E.2d at 11 (finding a “state-created liberty interest” when a parole process “deviate[s] from” a
“consideration of the appropriate criteria.”). In South Carolina, the Board seemingly exercises
near unfettered authority to decide whether an inmate is deserving of parole. (See R. p. 9.)
However, the Parole Board’s power is not absolute—it is subject to review by an Administrative
Law Judge and the judicial branch. See Cooper, 377 S.C. at 500, 661 S.E.2d at 112 (addressing
appeal from ALJ decision affirming a parole denial and confirming that inmates have right to
procedural due process at parole hearings and holding that, when the Board deviates from
constitutional standards, judicial review is proper); see also Howard, 399 S.C. at 636, 733 S.E.2d
at 221 (affirming that ALJ must “consider whether the appeal implicates a state-created liberty or
property interest’).

While the due process protections afforded to citizens under the federal constitution do not
apply equally to prisoners, the Constitution of South Carolina affords an “additional guarantee of
important due process rights.” Garris v. Governing Bd. of S.C. Reinsurance Facility, 333 S.C.
432, 444, 511 S.E.2d 48, 54 (1998) (“Section 22 is an additional guarantee of important due
process rights, enacted in 1970 as legislators and judges noticed the increasing prevalence and
influence of administrative agencies in daily life.”). Indeed, South Carolina’s Constitution goes a

step beyond federal procedural due process protections by explicitly guaranteeing to every citizen

the right to judicial review of agency decisions. See S.C. Const. art. I, § 22; State v. Forrester,
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343 S.C. 637, 644, 541 S.E.2d 837, 840 (2001) (observing that provisions of our constitution may
be construed in “such a way as to provide greater protection than the federal Constitution.”). In
Mclntyre v. Securities Commissioner of South Carolina, the Court of Appeals fully explained the
purpose of Article I, Section 22:

In 1966, the Legislature appointed a commission chaired by then

Senator (later Governor) John C. West to study and propose

amendments to the South Carolina Constitution. Among its

recommendations, the West Committee recognized the creeping

rise of the administrative state, noting agency decisions often “are

more significant than laws enacted by the General Assembly or

decisions made by the courts.” The West Committee registered its

agreement “with many other -constitutional study groups

throughout the country that judicial and quasi-judicial decisions of

administrative agencies should be consistent with due process of

law and complete fairness to the citizen.” The language it drafted

“as a safeguard for the protection of liberty and property of

citizens” was adopted and ratified in 1970 as our current Article I,

section 22.
425 S.C. 439, 446, 823 S.E.2d 193, 196 (Ct. App. 2018) (citation sentences, clauses, and
accompanying punctuation omitted).

The above authorities reveal that Article I, Section 22 of the South Carolina Constitution
requires the ALJ to review the Board’s decision-making process for statutory and constitutional
compliance when reaching parole denial decisions. As detailed above on pages 7 to 18, the Board’s
contention that either S.C. Code Ann. § 1-23-600(D) or the Cooper and Compton decisions
command otherwise is erroneous. The limitations drawn there are narrowly applicable to
circumstances where there the Board in fact followed the correct procedures. In the present case,
however, the underlying record is at odds with the Board’s decision. What’s more, Williams

clearly petitioned the ALJ alleging that the Board did not follow statutory provisions. Williams

also petitioned for review based on his belief that there is no rational relationship between the
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reasons listed in the notice of rejection and the facts presented to the Board—the basis of his due
process claims.

As previously explained, Williams has a liberty interest in ensuring that the Board
considers his parole within the appropriate legal parameters, and the ALJ’s decision to limit its
inquiry to one piece of evidence—the Board’s rote recitation of procedural compliance in its
Rejection Letter—eviscerated Williams’ right to judicial review.” Though the ALJ did not
summarily dismiss Williams’s petition due to lack of jurisdiction, the limitations which the ALJ
put upon her own jurisdiction deprived Williams of the opportunity for meaningful judicial review.

The ALJ is empowered to remand this case back to the Board for “careful consideration”
as contemplated by the South Carolina Code. See S.C. Code Ann. § 24-21-640; id. § 1-23-610(B).
The Board’s position and the ALJ’s ultimate decision has rendered toothless Williams’s and
similarly situated prisoners’ constitutional guarantee of judicial review of the Board’s decision-
making. See S.C. Const. art. I, § 22; see also id. § 3. After all, the Department is, as relevant here,
an agency. “Agency” means “each state board, commission, department, or officer, other than the
legislature, the courts, or the Administrative Law Court, authorized by law to determine contested

cases.” S.C. Code Ann. § 1-23-310(2). The ALIJ, while a division of the executive branch, is the

7 In discharging its constitutional duties, the Administrative Law Court is empowered to
review the record that an agency considered, but in appeals from the Board, Rule 61 of the Rules
of Procedure for the Administrative Law Court limits the immediate record on appeal to the notice
of rejection. Here, the ALJ granted Williams’s Motion to Supplement the Record (see R. p. 3);
thus, the ALJ was able to evaluate the underlying evidence that the Board members were to
carefully consider in reaching their decision. In cases where the underlying evidence and the notice
of rejection are at odds, a deliberation or notes from the Board on the record may provide insight
to the reviewing tribunal. For example, the transcript of Williams’s parole hearing reveals that the
Board members went straight to a voice vote without deliberation or findings. (See R. pp. 84-85;
R. pp. 19-20). The Chairman declared Mr. Williams’s denial and recited “one, two and three.”
(See R. pp. 84-85; R. pp. 19-20). The fact that the Board did not designate grounds for their
decision before the Chairman ratified the denial of parole strongly suggests that the Board made
no findings of fact.
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traditional due process backstop by which persons can challenge agency decisions. The South
Carolina Supreme Court has fully detailed the ALJ’s vital role in upholding the constitutional
guarantee:

[TThe General Assembly established the ALC, creating the functional separation

contemplated by Article 1, Section 22, and the general separation of powers

principle. Randolph R. Lowell, The Contested Case Before the ALC, in South

Carolina Administrative Practice and Procedure 148 (Randolph R. Lowell ed.

2008) (explaining that central panels of ALC’s “provide a more efficient and

professional forum for the resolution of administrative disputes”).

Kiawah Dev. Partners, II v. S.C. Dep’t of Health & Env’t Control, 411 S.C. 16, 54, 766 S.E.2d
707, 728 (2014) (original short citation enlarged).

This traditional orientation (through which the ALJ has jurisdiction to review agency
decisions) ensures that persons affected by agency decisions are afforded the opportunity for
constitutionally guaranteed judicial review. By reducing the ALJ’s role to one where it simply
rubberstamps the Board’s decision based on rote recitations in the agency’s notice of rejection, the
Board and the ALJ ignore the vital importance of this administrative tribunal in discharging the
state’s obligation to provide judicial review.

The Board has a statutory obligation to carefully consider prisoners’ records, and prisoners
like Williams have a constitutional right to a fair and legally adequate process. Here, the Board
insists that a rote recitation of procedural compliance in a form letter constitutes adequate and
conclusive evidence that it sufficiently followed statutory requirements and did not deprive
Williams of his substantive rights. The Board’s position elevates form over substance and is
untenable. Without anything in the record to support the Board’s decision, the ALJ cannot

rubberstamp that decision without violating Williams’s constitutional right to review under Article

I, Section 22 of the South Carolina Constitution.
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CONCLUSION

For the reasons stated above, this Court should reverse the decision of the ALJ and remand

the case for a rehearing compliant with the Board’s statutory decision-making procedures.
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INTRODUCTION

The South Carolina General Assembly created the Parole Board “to operate within
certain parameters”—not “to render decisions without any means of accountability.” Cooper v.
S.C. Dep’t of Probation, Parole & Pardon Servs., 377 S.C. 489, 499, 661 S.E.2d 106, 111
(2008). So fundamental is administrative accountability that the South Carolina Constitution
itself demands it: “No person shall . . . be deprived of liberty or property unless by a mode of
procedure prescribed by the General Assembly, and he shall have in all such instances the right
to judicial review.” S.C. Const. art. I, 8 22 (emphasis added).

Respondent’s Brief contests these settled principles—insisting that “[tlhe Board’s
decision-making may not be appealed.” (Resp.’s Br. p. 8.) Yet, Respondent offers no rationale
(much less authority) for subverting the South Carolina Supreme Court’s opposite conclusion:
When a prisoner “is not appealing the denial of parole, but rather, is challenging the method and
procedure employed by the Parole Board in reaching its decision, [the prisoner]’s claim raises a
sufficient liberty interest to trigger due process requirements of judicial review.” See Cooper,
377 S.C. at 502, 661 S.E.2d at 113.

Respondent’s Brief fails to rebut Appellant’s demonstration that this Court should reverse
the ALJ’s errant affirmation of the Board’s decision denying him parole. First, Respondent
improperly seeks to challenge conclusions of the ALJ which it did not appeal and cannot now
contest. Next, Respondent does not rebut Cooper’s conclusion that the ALJ must review parole
denials to determine the Board’s compliance with statutory decision-making requirements.
Finally, Respondent fails to rebut Appellant’s right to review under Article I, Section 22 of the

South Carolina Constitution.





REPLY

I.  Respondent’s Argument Improperly Seeks to Challenge Conclusions of
the ALJ Which It Did Not Appeal and Cannot Contest Now.

Respondent’s repeated objections to the ALJ’s conclusions are forceless and improper.
Respondent is not an appellant or cross-appellant; Appellant alone brings this appeal.
Respondent never objected to the ALJ’s rulings, never preserved any objections, and never
appealed any portions of the ALJ’s decision. Yet, for the first time, Respondent repeatedly
challenges the ALJ’s conduct in its Brief.

For example, Respondent claims that the ALJ “malde] serval findings that are not
supported in the record that are immaterial to the ultimate decision and contrary to well-
established jurisprudence.” (Resp.’s Br. pp. 2-3.) Having foregone appeal of those findings,
Respondent cannot now challenge them. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d
731, 733 (S.C. 1998) (“It is axiomatic that an issue cannot be raised for the first time on appeal,
but must have been raised to and ruled upon by the trial judge to be preserved for appellate
review.”); cf. Turner v. MUSC, 430 S.C. 569, 588 n.7, 846 S.E.2d 1, 11 n.7 (Ct. App. 2020)
(implying that litigants “cannot bootstrap an issue for appeal by way of” their counterparties’
conduct).

Similarly, Respondent laments the ALJ’s conclusion that Respondent “conceded that no
consideration took place at all” of Appellant’s record—a finding which Respondent now
“vehemently does not concede.” (Resp.’s Br. p. 5.) But again, having foregone appeal of the
ALJ’s conclusion, Respondent cannot now challenge it. Finally, Respondent implicitly questions
the ALJ’s application of ALC rules. (ld. at 6.) Once more, though, Respondent cannot

challenge the ALJ’s conclusion having foregone appeal of it.





Remarkably, Respondent’s central counterargument merely contests these ALJ
findings—recast, however, as arguments of Appellant. (See id. at 9-10.) As explained in
Appellant’s Brief, “the ALJ found that no record evidence suggested that the Board “carefully
considered” Williams’s record and that the Board apparently conceded that it did not discuss
Williams’s case at his parole hearing[.]” (App.’s Br. pp. 3-4.) Appellant included block
quotations from the ALJ’s order declaring those findings. (See id.) Curiously, Respondent now
reframes those ALJ findings as Appellant’s arguments in a strained attempt to challenge them
despite foregoing its right to do so months ago. Respondent first states the following:

Appellant claims that the Board’s denial of his parole was not routine, and argues

that two facts make it so “(1) no indication in the record suggests that the Board

carefully considered Williams’s record in compliance with its obligation to do so

under section 24-21-640 of the South Carolina Code; and (2) the Board apparently

conceded that it did not discuss his case at his parole hearing.”

(Resp.’s Br. p. 9 (citation sentence omitted).) Then, Respondent contends that “the first
purported fact is incorrect” and “[t]he second purported fact . . . is also incorrect.” (Id.) But, as
noted above, these facts are ALJ findings which Respondent never appealed and cannot
challenge now. Thus, rather than rebut Appellant’s claim that his denial was not “routine” (or
that Cooper requires ALJ review of procedural compliance for even “routine” decisions),
Respondent merely laments ALJ findings which are not on appeal here.

This Court is not tasked with reviewing the two ALJ findings contested by Respondent,
because Respondent never appealed those findings. The issue presented in this appeal is
whether, given those two findings, the ALJ erred when concluding that she could not require the

Board to conduct another parole hearing compliant with the statutory decision-making

procedures. For the reasons detailed in Appellant’s Brief, the ALJ erred when so concluding—





whether this Court deems Respondent’s denial of Appellant’s parole “routine” or not. (See
App.’s Br. pp. 6-18.)
Il.  Respondent Does Not Rebut Cooper’s Conclusion That the ALJ Must
Review Parole Denials to Determine Compliance with Statutory Decision-
Making Requirements.

Respondent does not rebut Cooper’s conclusion that the ALJ must review parole denials
to determine the Board’s compliance with statutory decision-making requirements. Despite
referencing a “clear and straightforward procedure outlined in Cooper and further clarified in
Compton” (Resp.’s Br. p. 5), Respondent offers no interpretation of Cooper at all. Respondent
much less offers an interpretation more compelling than the obvious one: When a prisoner “is
not appealing the denial of parole, but rather, is challenging the method and procedure employed
by the Parole Board in reaching its decision, [the prisoner]’s claim raises a sufficient liberty
interest to trigger due process requirements of judicial review.” See Cooper, 377 S.C. at 502,

661 S.E.2d at 113.

A. Respondent Ignores the South Carolina Supreme Court’s Limitation of
S.C. Code Ann. § 1-23-600(D).

“Under § 1-23-600(D),” Respondent claims, “an ALC judge may not hear an appeal” of
“a routine denial of parole.” (Resp’s Br. p. 8.) Yet, as demonstrated in Appellant’s Brief,
Respondent’s denial of parole to Appellant was not “routine” in any meaningful sense of that
term. (App.’s Br. pp. 12-18.) Moreover, assuming arguendo that Respondent’s denial was
routine, “the ALJ has jurisdiction over routine parole denials to review the Board’s adherence to
statutorily-required decision-making procedures.” (Id. at 7-12.)

Section 1-23-600(D) of the South Carolina Code does not shield Respondent’s decisions
from judicial review where—as here—deviations from statutory decision-making procedures

animated those decisions. Under Cooper, such deviations transform an ordinary parole denial





into a deprivation of a state-created liberty interest. See Cooper, 377 S.C. at 499, 661 S.E.2d at
111 (“If a Parole Board deviates from or renders its decision without consideration of the
appropriate criteria, we believe it essentially abrogates an inmate’s right to parole eligibility and,
thus, infringes on a state-created liberty interest.”). Thus, under Howard v. South Carolina
Department of Corrections, 399 S.C. 618, 733 S.E.2d 211 (2012), that deprivation renders
Section 1-23-600(D) inapplicable.

Among other things, Section 1-23-600(D) prohibits an ALJ from hearing prisoner appeals
(1) “involving the loss of the opportunity to earn sentence-related credits” or (2) “involving the
denial of parole to a potentially eligible inmate.” S.C. Code Ann. § 1-23-600(D). In Howard, a
prisoner challenged the first prohibition after the South Carolina Department of Corrections
declined to award him monthly good-time credits for his violation of an institutional policy. See
Howard, 399 S.C. at 623-24, 733 S.E.2d at 214. The “plain terms” of Section 1-23-600(D), the
Supreme Court noted, “preclude[d] the ALC from hearing all inmate appeals involving the loss
of the opportunity to earn sentence-related credits.” Id. at 626-27, 733 S.E.2d at 216.
Ostensibly, then, the Court’s resolution should have been simple. See id. Yet, because Section
1-23-600(D) *“also tangentially implicates state-created liberty interests,” the Supreme Court
found discussion beyond its plain meaning necessary. See id. at 627, 733 S.E.2d at 216. Indeed,
despite holding that an inmate’s “loss of the opportunity to earn sentence-related credits does not
implicate a state-created liberty interest,” the Supreme Court rebuked interpretations of Section
1-23-600(D) that “completely eviscerate[] all judicial review of an inmate’s grievance.” See id.
at 630, 733 S.E.2d at 217 (emphasis added). After all, even the South Carolina Department of
Corrections refused to pursue “a literal reading” of Section 1-23-600(D), for “a literal reading

would not be permissible under the rules of construction.” Id. at 630, 733 S.E.2d at 217-18.





Accordingly, the Supreme Court clarified that “a matter is reviewable by the ALC where an
inmate’s appeal also implicates a state-created liberty or property interest”—notwithstanding the
sweeping language of Section 1-23-600(D). See id. at 630, 733 S.E.2d at 218 (original emphasis
omitted).

Respondent here offers an impermissible “literal reading” of Section 1-23-600(D). In
Respondent’s view, Section 1-23-600(D) prohibits judicial review of a parole denial even when
judicial findings reveal that Respondent deviated from its statutory decision-making procedures
in reaching that denial. Contradicting Cooper’s conclusion that “the apparent failure by the
Parole Board to consider the requisite statutory criteria in rendering its decision constitutes an
infringement of a state-created liberty interest,” Cooper, 377 S.C. at 499, 661 S.E.2d at 112,
Respondent rejects Howard’s application here “[b]ecause the right to parole is not a state-created
liberty interest.” (Resp.’s Br. p. 12.)

To be sure, Respondent concedes an apparent limit on Section 1-23-600(D): Respondent
stresses that the Section prohibits ALJ review only “if the denial of parole is routine.” (Id. at 10
(emphasis added).) But that limitation is meaningless if it does not apply here—when the
unchallenged findings of an ALJ reveal (1) that no record evidence suggests that the Board
“carefully considered” the prisoner’s record and (2) that the Board apparently conceded that it
did not discuss the prisoner’s case at his parole hearing. (See App.’s Br. pp. 3-4.)

Accordingly, this Court should reject Respondent’s impermissibly “literal” reading of
Section 1-23-600(D) under Howard, recognize Respondent’s violation of Appellant’s state-
created liberty interest under Cooper, and require a new parole hearing compliant with the South

Carolina Code’s statutory decision-making procedures.





B. Respondent Fails to Rebut Cooper’s Conclusion Authorizing Review of
Routine Denials to Determine Compliance with Statutory Decision-
Making Requirements.

Respondent contends that “the Supreme Court’s decisions in Cooper and Compton have
only required Respondent to provide the rejection letter which stated that the Board considered
[the statutorily prescribed] factors.” (Resp.’s Br. p. 8.) Yet, Respondent cites nothing from
Cooper or Compton absolving its obligation to follow statutory decision-making procedures in
reaching its decisions. Indeed, Respondent’s Brief barely discusses Cooper and Compton at all.

Appellant’s Brief details the holdings and harmony of Cooper and Compton. (App.’s Br.
pp 15-17.) Cooper held that “the apparent failure by the Parole Board to consider the requisite
statutory criteria in rendering its decision constitutes an infringement of a state-created liberty
interest and, thus, warrants minimal due process procedures”; in such circumstances, an appeal is
“appropriate for disposition under the APA” and should be “reviewed by the AL[J].” Cooper,
377 S.C. at 499, 661 S.E.2d at 112. Compton—a roughly two-page per curiam opinion—then
clarified the formal requirements of letters communicating denial of parole to prisoners; it
confirmed the necessity of a clear statement of compliance with procedural obligations but
rejected any requirement that Respondent separately state findings of fact and conclusions of
law. Compton v. S.C. Dep’t of Probation, Parole & Pardon Servs., 385 S.C. 476, 479, 685
S.E.2d 175, 177 (2009) (per curiam).

Respondent has not offered a competing analysis of Cooper and Compton. Instead,
Respondent simply contests the supplemental discussion of this Court’s unpublished opinions in
Appellant’s Brief. (Resp’s. Br. pp. 9-10.) Respondent misconstrues the purpose of that
discussion. Appellant presented those unpublished opinions not as precedent but as cogent
analyses by careful legal thinkers—just as Appellant might have presented the insightful

reflections of other non-precedential authorities (e.g., a North Carolina Court of Appeals opinion,
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a South Carolina Law Review article, or a treatise). No arguments in Appellant’s Brief “derive”
from those unpublished decisions, which themselves simply acknowledge and apply South
Carolina Supreme Court precedent. As detailed above, Appellant’s arguments derive instead
from Cooper and Compton—published and precedential South Carolina Supreme Court
decisions. As Appellant’s Brief states, “under Supreme Court precedent as recognized by this
Court in Tinsley, the ALJ has jurisdiction to review a denial of parole by the Board when the
Board ‘deviates from or renders its decision without consideration of the appropriate criteria.’
Cooper, 377 S.C. at 499, 661 S.E.2d at 111.” (App.’s Br. p. 15 (first emphasis added); id. at 14
(“Two other unpublished opinions of this Court apply the same Supreme Court precedent and
acknowledge the same rule.” (emphasis added)).) Thus, this Court should reject Respondent’s
misguided request to disregard “Appellant’s references to the unpublished cases and strike any
relevant arguments derived from same.”* (Resp.’s Br. pp. 9-10.)

C. Respondent’s Public Policy Arguments Were Raised and Rejected by
Cooper.

Respondent insists that Appellant’s position would “invite countless appeals from routine

denials of parole.” (Resp.’s Br. p. 4.) W.ithout question, a balance must be struck between
prisoners’ meaningful right to review and economy in Respondent’s parole process. But this

balance has already been struck—by the South Carolina Supreme Court itself:

1 Appellant’s counsel gratefully acknowledges Respondent’s clarification on the
subsequent history of Tinsley. (See Resp.’s Br. p. 10 n.3.) Appellant’s counsel has further
discovered that the Spigner opinion referenced in Appellant’s Brief appears to have likewise
been withdrawn after that prisoner’s receipt of another parole hearing. See No. 2013-001380
(S.C. Ct. App.). Nevertheless, both unpublished opinions still serve the same purpose for which
Appellant originally presented them—illustrations of prior cogent analysis. Their subsequent
histories in no way minimize that function. On the contrary, they highlight an unsettling factor
potentially preventing publication of an opinion acknowledging Cooper’s holding: For the subset
of procedurally deficient denials that are formally challenged by prisoners, Respondent can
voluntarily correct the deficiencies at a subsequent parole hearing during the appeal and moot the
prisoner’s claims before a court requires it to correct them.
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We recognize the Department’s concern that a decision . . . remanding to the ALC

will create an overabundance of appeals from denials of parole. However, we

believe this concern will be alleviated if the Parole Board issues orders that are

sufficiently detailed for the ALC to conduct appellate review, limited to the

Board’s adherence to section 24-21-640, of decisions denying parole.

Cooper, 377 S.C. at 499-500, 661 S.E.2d at 112 (emphasis added).

To a point, this case follows Cooper’s balanced plan for review. Respondent denied
Appellant parole and issued a letter reporting its compliance with statutory decision-making
requirements. Appellant then challenged his denial. The ALJ undertook “appellate review,
limited to the Board’s adherence to section 24-21-640,” as instructed by Cooper. See Cooper,
377 S.C. at 500, 661 S.E.2d at 112. The ALJ’s review ultimately suggested that the Board did
not, in fact, adhere to its statutory decision-making procedures. Yet, upon reaching that
conclusion, the ALJ did not require the Board to conduct a proper hearing compliant with the
South Carolina Code. Instead, she found herself powerless to act. Precisely there she erred.
Under Cooper, her conclusion that the Board deviated from its statutory decision-making
procedures required her to order a new parole hearing.

This Court need not engage Respondent’s concerns about “an overabundance of appeals
from denials of parole.” The South Carolina Supreme Court weighed that concern when
reaching its conclusion in Cooper. Yet, the Supreme Court deemed the ALJ’s role in reviewing
Respondent’s decision-making process too important to forsake on economy’s account.
Accordingly, this Court should enforce the Supreme Court’s careful balance of policy concerns

in Cooper and require ALJ review.

I11.  Respondent Fails to Rebut Appellant’s Rights under Article I, Section 22
of the South Carolina Constitution.

As detailed in Appellant’s Brief, “Acrticle I, Section 22 of the South Carolina Constitution

requires that the ALJ have jurisdiction to review [Respondent]’s decision-making process for





statutory and constitutional compliance when reaching parole denial decisions.” (App.’s Br. p.
18.) Respondent fails to rebut this straightforward application of South Carolina law.

A. Appellant Properly Preserved His Reliance on Article I, Section 22 of the
South Carolina Constitution.

Respondent notes on the first substantive page of its Brief that Appellant has claimed that
his parole denial violated constitutional provisions from the beginning of this case. (Resp’s. Br.
p. 1.) Respondent then admits that Appellant raised this argument—with direct citation to
Avrticle 1, Section 22 of the South Carolina Constitution—in opposition to Respondent’s motion
to dismiss. (Id. at 10.) Further still, Respondent does not contest that Appellant reasserted his
constitutional claim to the ALJ by motion for rehearing under Rule 59(e). (App.’s Br. p. 18 n.6.)

Despite these direct or implicit concessions, Respondent suggests that Appellant failed to
preserve his constitutional argument because—"“[m]ost importantly”—*this issue was not ruled
upon by the ALC.” (Resp.’s Br. p. 10.) Respondent’s position contradicts hornbook
preservation law: “Once [an] issue has been properly raised by a Rule 59(e) motion, it appears
that it is preserved and a second motion is not required if the trial court does not specifically rule
on the issue so raised.” See Coward Hund Const. Co., Inc. v. Ball Corp., 336 S.C. 1, 4, 518
S.E.2d 56, 58 (Ct. App. 1999) (quoting JAMES F. FLANAGAN, SOUTH CAROLINA CIVIL
PROCEDURE 475 (2d ed. 1996)), cited in JEAN H. TOAL ET AL., APPELLATE PRACTICE IN SOUTH
CAROLINA 188 (3d ed. 2016).

Accordingly, the ALJ’s failure to address this issue in her order denying Appellant’s Rule
59(e) motion is immaterial. Appellant raised his constitutional argument to the ALJ; raised it
again under Rule 59(e); and then appealed on that ground. Appellant properly preserved this

issue.
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B. Respondent Fails to Show That Its Decision-Making Process Satisfied
Either South Carolina Constitutional Requirements or the Procedure
Envisioned by Cooper.

First, Respondent insists that Appellant “received hearings ‘on due notice and an
opportunity to be heard” with ‘the right to judicial review.”” (Resp.’s Br. p. 11.) This statement
is either false or meaningless. Elsewhere, Respondent all but concedes that the Board decided
Appellant’s fate before the merely performative hearing—after all, “deliberation was
unnecessary.” (See Resp.’s Br. p. 7.) And Respondent’s own explanation of the Parole Board’s
process either belies its claim or proves telepathy: Since no deliberation occurred—and all six
panelists just said “Deny”—how did the Parole Board Chairman know that grounds “one, two
and three” were the bases of their denials?? (See App.’s Br. p. 2; see id. at 21 n.7.) And how can
Appellant’s Notice of Rejection reciting these phantom bases satisfy the “procedure” envisioned
by Cooper and Compton?

Next, Respondent insists that “Appellant does not have “a liberty interest in ensuring that
the Board considers his parole within the appropriate legal parameters.”” (Resp.’s Br. p. 12.)
This statement contradicts Cooper’s holding: “If a Parole Board deviates from or renders its
decision without consideration of the appropriate criteria, we believe it essentially abrogates an
inmate’s right to parole eligibility and, thus, infringes on a state-created liberty interest.”

Cooper, 377 S.C. at 499, 661 S.E.2d at 111.

2 Appellant again notes that this precise set of bases for denial is found in both the
Cooper and Compton decisions. See Cooper, 377 S.C. at 492-93, 661 S.E.2d at 108 (“[T]he
Parole Board rejected Cooper’s parole for the following reasons: (1) the nature and seriousness
of the current offense; (2) an indication of violence in this or a previous offense; and (3) the use
of a deadly weapon in this or a previous offense.”); Compton, 385 S.C. at 478, 685 S.E.2d at 176
(“The Parole Board denied respondent parole due to: (1) the nature and seriousness of the current
offense; (2) an indication of violence in this or a previous offense; and (3) the use of a deadly
weapon in this or a previous offense.”).
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Accordingly, Respondent fails to show that its decision-making process satisfied either
South Carolina constitutional requirements or the procedure envisioned by Cooper.

CONCLUSION

Respondent’s Brief fails to rebut the arguments presented in Appellant’s, and this Court
should reverse the decision of the ALJ and remand the case for a rehearing compliant with the

Board’s statutory decision-making procedures.
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Matthew Williams, #215077, Docket No. 21-ALJ-15-0023-AP
Appellant,
V. ORDER DENYING APPELLANT’S
MOTION FOR REHEARING

South Carolina Department of Probation,
Parole and Pardon Services,

Respondent.

This matter is before the Administrative Law Court (Court) pursuant to the motion of
counsel for Appellant, Matthew Williams, seeking a rehearing of the Court’s Order filed on
September 13, 2022. The motion merely reiterates the arguments made in Appellant’s Brief and
Motion to Remand, which were carefully considered and ruled upon by this Court. This motion
does not seek to correct manifest errors of law or fact or to present newly discovered evidence.
Therefore,

IT IS HEREBY ORDERED that Appellant’s Motion for Rehearing is DENIED.

AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

October 13, 2022
Columbia, South Carolina

10/13/2022
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Matthew Williams, #215077, Docket No. 21-ALJ-15-0023-AP

Appellant,
ORDER
V.

South Carolina Department of Probation,
Parole and Pardon Services,

Respondent.

STATEMENT OF THE CASE
This matter is before the Administrative Law Court (ALC or Court) pursuant to the appeal of

Matthew Williams (Appellant), an inmate incarcerated with the South Carolina Department of
Corrections. Appellant is appealing a September 22, 2021 decision of Respondent South Carolina
Department of Probation, Parole and Pardon Services (Respondent, Department, or Board) to deny
his parole. On October 22,2021, Appellant filed an appeal with the Court, arguing the Board failed
to comply with statutory authority by not carefully considering his record or weighing the materials
in the record to make findings of fact. On May 16, 2022, this Court issued an order denying
Respondent’s Motion to Dismiss and granting appellant’s Motion to Supplement the Record. That
order established a new briefing schedule to allow the parties to submit supplemental briefs in light
of the supplemented record. On August 1, 2022, Appellant filed a Motion to Remand for a new
parole hearing on the ground that there is no evidence in the record suggesting that the Board
considered the information it is required by statute to carefully consider in reaching its decision. On
August 10, 2022, Respondent filed a return to Appellant’s Motion to Remand and renewed its
motion to dismiss. Respondent argues that this appeal should be dismissed pursuant to the holding in
Compton v. S.C. Dep’t of Prob., Parole & Pardon Servs., 385 S.C. 476, 685 S.E.2d 175 (2009).
ISSUES

1. Whether the Board abused its discretion in denying Appellant parole.
2. Whether this Court has a duty or jurisdiction to review the issue of whether the record

supports the Board’s statement that it considered the proper factors.

FILED

09/13/2022
SC Admin. Law Court

003





STANDARD OF REVIEW
The Court’s jurisdiction to hear this matter is derived from the South Carolina Supreme

Court (Supreme Court) decisions in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000)

(establishing an administrative review process for inmate appeals), and Furtick v. S.C. Dep’t of

Prob., Parole & Pardon Servs., 352 S.C. 594, 576 S.E.2d 146 (2003) (incorporating final decisions of

the Department into that review process). The Al-Shabazz decision explained that “procedural due
process is guaranteed when an inmate is deprived of an interest encompassed by the Fourteenth

Amendment’s protection of liberty and property.” Wickerv. S.C. Dep’t of Corr., 360 S.C. 421, 424,

602 S.E.2d 56, 58 (2004) (citation omitted). Because being granted parole is a privilege and not a
right, the routine denial of parole does not implicate such a liberty interest; however, the denial of
eligibility for parole does involve such a liberty interest, and thus is a matter properly before the
Court for review. See James v. S.C. Dep’t of Prob., Parole & Pardon Servs., 376 S.C. 392, 395-96,
656 S.E.2d 399, 401-02 (Ct. App. 2008); see also Sullivan v. S.C. Dep’t of Corr., 355 S.C. 437, 443
n.4, 586 S.E.2d 124, 127 n.4 (2003).

When reviewing a decision of the Department, the Court sits in an appellate capacity. See
Furtick, 352 S.C. at 599, 576 S.E.2d at 149; Al-Shabazz, 338 S.C. at 377,527 S.E.2d at 754. Under
the appellate standard of the Administrative Procedures Act (APA), the Court’s review is limited to
the record. S.C. Code Ann. § 1-23-380(4) (Supp. 2021). The Court may modify or reverse the
decision of the agency when substantial rights of the appellant have been prejudiced. S.C. Code
Ann. § 1-23-380(5) (Supp. 2021). Substantial rights of the appellant are prejudiced when the
agency’s decision, including the agency’s findings, inferences, and conclusions, are in violation of
constitutional or statutory provisions; in excess of the statutory authority of the agency; made upon
unlawful procedure; affected by other error of law; clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole record; or arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted exercise of discretion. Id. A decision is supported by
“substantial evidence” when the record as a whole allows reasonable minds to reach the same
conclusion as the agency. Friends of'the Earth v. Pub. Serv. Comm'n of S.C., 387 S.C. 360, 366, 692
S.E.2d 910,913 (2010). The fact the record, when considered as a whole, presents the possibility of

drawing two inconsistent conclusions from the evidence does not prevent the agency’s findings from
being supported by substantial evidence. Waters v. S.C. Land Res. Conservation Comm’n, 321 S.C.
219, 226,467 S.E.2d 913, 917 (1996).
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DISCUSSION
Appellant argues the Board failed to follow the appropriate process before denying parole in
that there is no evidence in the record showing the Board weighed the pros and cons of parole for
Appellant or the evidence in the record and made findings of fact based upon the materials it is
required by law to consider.

The board must carefully consider the record of the prisoner before, during, and after
imprisonment, and no such prisoner may be paroled until it appears to the satisfaction
of the board: that the prisoner has shown a disposition to reform; that in the future he
will probably obey the law and lead a correct life; that by his conduct he has merited
a lessening of the rigors of his imprisonment; that the interest of society will not be
impaired thereby; and that suitable employment has been secured for him. ... The
board must establish written, specific criteria for the granting of parole and
provisional parole. This criteria must reflect all of the aspects of this section and
include a review of a prisoner’s disciplinary and other records.

S.C. Code Ann. § 24-21-640 (Supp. 2021).

If a Parole Board deviates from or renders its decision without consideration of the
appropriate criteria, we believe it essentially abrogates an inmate’s right to parole
eligibility and, thus, infringes on a state-created liberty interest. Undoubtedly, the
Parole Board is the sole authority with respect to decisions regarding the grant or
denial of parole. However, the Legislature created this Board to operate within
certain parameters. We do not believe the Legislature established the Board and
intended for it to render decisions without any means of accountability.

Cooper v. S.C. Dep’t. of Prob., Parole and Pardon Servs., 377 S.C. 489, 499, 661 S.E.2d 106, 111
(2008).

We emphasize that in future parole review hearings the Parole Board may avoid
[reversal of its denial of parole] if it clearly states in its order denying parole that it
considered the factors outlined in section 24-21-640 and the fifteen factors
published in its parole form. If the Board complies with this procedure, the
decision will constitute a routine denial of parole and the ALC would have
limited authority to review the decision to determine whether the Board followed
proper procedure. Under that scenario, the ALC can summarily dismiss the inmate's
appeal.

1d., 377 S.C. at 500, 661 S.E.2d at 112 (emphasis added).

The word “factors” does not appear in section 24-21-640. Instead, the statute uses the word

“criteria.” The term “factors” is first mentioned in the Cooper opinion. Cooper, 377 S.C. at 494,
661 S.E.2d at 109. The Supreme Court referenced the term from the Department’s parole form
provided to inmates in compliance with section 24-21-640, which lists as its fifteenth criterion

“Other factors considered relevant in a particular case by the Board.” 1d., n.2. The Department’s
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Form 1212 continues to use this language and uses the terms ‘“factors” and “criteria”
interchangeably. The Supreme Court in Cooper referred to the Department’s form listing the fifteen
items, stating “This form lists the following non-inclusive criteria . . . .” Id. Therefore, the term
“factors,” as used in the Department’s forms and in the relevant case law, is identical to the term
“criteria” as used in section 24-21-640.

The issue presented here is, what is the “procedure” that the Board must comply with in order
to meet its obligations outlined in the statute and Cooper. The Department takes the position that so
long as its decision document recites the words that it considered the factors published in
Department Form 1212, the factors outlined in S.C. Code Ann. sections 24-21-640 and 24-21-
10(F)(1), and the actuarial risk and needs assessment, this Court has no jurisdiction to review its
procedure and decision. The Department’s position is that if the Board complies with the procedure
outlined in Cooper by stating that it considered the factors in section 24-21-260 and the criteria in
Form 1212, this is a routine denial of parole, and section 1-23-600(D) divests the ALC of
jurisdiction to consider the appeal. In fact, the Department has evidently created a form order which
recites these words in every decision denying parole.

Appellant here challenges the truth of the assertion that the appropriate factors and criteria
were considered. The issue, then, is whether merely reciting the words that the factors were
considered is sufficient to demonstrate that the procedure required under Cooper has been afforded
the inmate where the inmate challenges the veracity of that assertion.

The Department acknowledges that the Board did not deliberate or consider the relevant
factors as a body at any point, stating, “[ T]The Board is comprised of seven individual members, and
each member has a single vote. Unlike a jury, which must deliberate ..., the Board members vote,
and parole is granted or denied based on the vote count. Deliberation on the record
is...unnecessary.” See Respondent’s Return in Opposition to Appellant’s Motion to Remand at p. 2-
3. The Department does not claim that any Board member actually viewed or discussed the
information contained in the record.

The Department asserts its recitation of the language outlined in Cooper satisfies section 24-
21-640 in its entirety, including the requirement to carefully consider the inmate’s record. "[O]ur
deference doctrine provides that courts defer to an administrative agency's interpretations with
respect to the statutes entrusted to its administration or its own regulations 'unless there is a

compelling reason to differ."" Kiawah Dev. Partners, Il v. S.C. Dep't of Health & Envtl. Control, 411
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S.C.16,34,766 S.E.2d 707, 718 (2014) (quoting S.C. Coastal Conservation League v. S.C. Dep't of
Health & Envtl. Control, 363 S.C. 67, 75, 610 S.E.2d 482, 486 (2005)). "We defer to an agency

interpretation unless it is ‘. . . manifestly contrary to the statute."' Kiawah, 411 S.C. 15 at 34-35, 766
S.E.2d at 718 (quoting Chevron, U.S.A., Inc. v. Nat. Res. Def. Council Inc., 467 U.S. 837, 844

(1984)). “Where the statute's language is plain and unambiguous, and conveys a clear and definite
meaning, the rules of statutory interpretation are not needed and the court has no right to impose

another meaning.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). Statutes

concerning parole eligibility are penal in nature and therefore must be construed strictly in favor of
the defendant and against the state. Cooper, 377 S.C. at496, 661 S.E.2d at 110 (citing Hair v. State,
305S.C. 77,79, 406 S.E.2d 332, 334 (1991)).

The plain meaning of section 24-21-640 is that careful consideration of the inmate’s record is
a separate obligation from the consideration of the appropriate criteria. Merriam-Webster defines
“criterion” as “a standard on which a judgment or decision may be based” or “a characterizing mark
or trait.” Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/criterion.
Section 24-21-640 states “The board must carefully consider the record of the prisoner before,
during, and after imprisonment, and no such prisoner may be paroled until it appears to the
satisfaction of the board [that the prisoner satisfies the appropriate criteria].” (emphasis added).
“[C]arefully consider the record” is a command, not a standard on which a decision may be based.
Therefore, careful consideration of the record cannot be folded into the notion of the criteria the
procedure in Cooper requires the Board to consider. Section 24-21-640 plainly states the Board
must perform two actions. First, the Board must carefully consider the inmate’s record. Second, the
Board must determine whether the evidence in the record satisfies the appropriate criteria for parole.

The Department’s interpretation of section 24-21-640 only requires it to “clearly state[] in its
order denying parole that it considered the factors outlined in section 24—21-640 and the fifteen
factors published in its parole form.” Cooper, 377 S.C. at 500, 661 S.E.2d at 112. The Department’s
interpretation, derived solely from the language in Cooper, only requires the Board to state in its
order that it considered the appropriate criteria, not that it actually do so. The Department’s
interpretation does not address whether the Board actually carefully considered the inmate’s record.
The ruling in Cooper addressed circumstances where an inmate questioned the criteria the Board
considered, but did not allege the Board failed to carefully consider the inmate’s record. Cooper did

not provide a procedure for how the Department may be held accountable for carefully considering
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an inmate’s record. The procedure in Cooper is prefaced by the statement “We emphasize that in
future parole review hearings the Parole Board may avoid the result in the instant case . . . .”
(emphasis added). Id. The ruling in Cooper stated:

In the instant case, the Parole Board apparently failed to consider the requisite factors
and, instead, based its decision on certain fixed factors that are unaffected by any
rehabilitation efforts on the part of Cooper. Accordingly, we affirm as modified the
circuit court's order reversing the ALC and remand the matter to the ALC for
disposition in accordance with this opinion.

Id. at 502, 661 S.E.2d at 113. The Cooper ruling does not address the Board’s careful consideration
of the inmate’s record. The procedure announced in Cooper addresses the issue of holding the Board
accountable for the criteria it applied to the inmate’s record. The Department’s position is that
compliance with the Cooper procedure alone satisfies the requirement in section 24-21-640 that the
Board carefully consider the inmate’s record. The “result in the instant case” described in Cooper is
reversal of a denial of parole on the grounds of failing to apply the criteria required by section 24-21-
640, not reversal of a denial of parole for any other reason. Section 24-21-640 plainly requires both
the application of the appropriate criteria to the inmate’s record and the careful consideration of the
inmate’s record. Therefore, the Department’s interpretation of section 24-21-640 is contrary to the
plain meaning of the statute.

Here, the Department offers no evidence the Board carefully considered the record of
Appellant. Instead, the Department appears to concede the Board did not discuss Appellant’s case at
his parole hearing when it argues verbal discussion of Appellant’s record is unnecessary.
Reasonable minds cannot conclude the Board carefully considered Appellant’s record based solely
on the Board’s boilerplate decision language stating that it did. The Court finds no indication in the
record that the Board carefully considered Appellant’s record.

We turn next to the issue of whether, despite all that, our Supreme Court’s ruling in Compton
is determinative of the outcome here. In Compton, the Supreme Court clarified its ruling in Cooper
to make it clear that where the Board states in its order denying parole that it considered the proper
factors, the decision will constitute a routine denial of parole and the ALC has limited authority to
review the decision. Compton, 385 S.C. at 479, 685 S.E.2d at 177. In Compton, the Supreme Court
held that no specific findings of fact reflecting consideration of the inmate’s record were required in
the Board’s order. Id. While the Compton court did not reverse its ruling in Cooper, it is difficult to
reconcile the substantive rights recognized in Cooper with the Department’s interpretation of

Compton. The Department asserts that the Board is required only to make a rote declaration that it
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considered all the relevant factors to shield the Board from all review of whether it did, in fact,
carefully consider the factors required by law. Nevertheless, the Supreme Court in Compton made it
clear that findings of fact specific to a careful review of the individual inmate’s record were not
necessary to constitute a routine denial of parole for which this Court’s review is limited. For that
reason, [ will adopt the Department’s interpretation in reliance on Compton, as I cannot reconcile
Compton’s instructions that specific findings are not required with concluding that the Board’s
findings or the record must reflect careful consideration of the factors. Unless and until this issue is
clarified by our appellate courts or legislature, I believe that Compton establishes that the Board has
unfettered discretion in making parole decisions so long as it includes the boilerplate language
present in the decision document here. This Court’s duty and jurisdiction is limited from reviewing
the Board’s decisions to determine if any evidence in the record supports its statement that the
proper factors were considered.
ORDER

For the foregoing reasons, Appellant’s Motion to Remand is DENIED, and the Department’s
decision denying Appellant parole is AFFIRMED.

AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

September 13, 2022
Columbia, South Carolina

009





CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail to

the address provided by the party(ies) and/or their attorney(s).

Robin E. Coleman

Judicial Aide to Judge Deborah Brooks Durden
September 13, 2022

Columbia, South Carolina
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SC Admin. Law Court
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State of South Carolina
Department of Probation, Parole and Pardon Services

HENRY McMASTER

Govemor

JERRY B. ADGER

Director

293 Greystone Boulevard
Post Office Box 207
Columbia, South Carolina 29202
Telephone: (803) 734-9220
Fax: (803) 734-9440
www.dppps.sc.gov

September 22, 2021

Mr. Matthew Williams #00215077
Allendale Correctional Institution
P.0.Box 1151

Fairfax, SC 29827

RE: NOTICE OF REJECTION

Dear Mr. Williams:

It is my responsibility to inform you, on behalf of the South Carolina Parole Board, that the Board has reached a
decision regarding your parole hearing. The Board hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characteristics of your current offense(s), prior offense(s), prior supervision
history, prison disciplinary record, and/or prior criminal record, as described in the findings of fact below; (2) the
factors published in Department Form 1212 (Criteria for Parole Consideration); (3) the factors outlined in Section
24-21-640 of the South Carolina Code of Laws, and (4) actuarial risk and needs assessment factors pursuant to
Section 24-21-10 (F) (1) of the South Carolina Code of Laws. The Parole Board had determined that your parole
must be denied.

You will be notified 30 days prior to your next scheduled parole consideration date.

FINDINGS OF FACT:

Nature And Seriousness Of Current Offense
Indication Of Violence In This Or Previous Offense
Use Of Deadly Weapon In This Or Previous Offense
Vote Count: Unanimous To Reject

Sincerely,

Nettie C. Jacobs
Board Support Services
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Matthew Williams, #215077, Docket No. 21-ALJ-15-0023-AP

)
)
Appellant, )
)
)

V. RESPONDENT’S RETURN IN
) OPPOSITION TO APPELLANT’S
South Carolina Department of Probation, MOTION TO REMAND AND

Parole and Pardon Services, | RENEWED MOTION TO DISMISS f

)
)
)
Respondent, )
)

Respondent South Carolina Department of Probation, Parole and Pardon Services, by and
through its General Counsel, files this Return in opposition to Appell/gp}fg}mptjqnMtq_ remand and
renewed Motion to Dismiss. Respondent submits this Return and Motion to Dismiss because
Appellant’s Motion ignores statutory limitations on this Court and well-settled case law, and that
the supplemented record on appeal does not provide any additional information that would confer
authority to this Court to do anything other than dismiss the appeal.

Appellant moved to supplement the record on this appeal from a routine denial of parole,
which was granted over the objection of Respondent. In this Court’s order, the record was to be
supplemented with the risk assessment results, the full case summary, notes from the pre-hearing
interview (nonexistent), and any recommendations or summaries created by the parole agent (also
nonexistent),

Based on the supplemented record, Appellant now moves for this Court to order the matter
to be remanded back to the Parole Board, claiming that the record does not show the Board made

any findings of fact or considered the materials before the Board.
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Respondent submits that Appellant’s motion ignores well-established precedent found in

Cooper v. 8.C. Dep’t of Prob., Parole and Pardon Servs, 377 S.C. 489, 661 S.E.2d 106 (2008) and

Compton v. S.C. Dep’t of Prob.. Parole and Pardon Servs., 385 S.C. 476, 479, 685 S.E.2d 175,

177 (2009), as well as S.C. Code Ann. §1-23-600(D). Quite simply yet respectfully, this Court

does not have authority to consider an appeal of a routine denial of parole, and must dismiss all

such appeals when the Board follows the procedure outlined in Cooper and Compton. Appellant’s

motion should be denied, and this appeal should be dismissed.

support of lts decision,

I The original record on appeal shows the Parole Board’ ﬁndmgs of fact in

Appellant argues that, because the supplemented Record on Appeal does not show

deliberation by the Board welghmg the pros and cons of parole for him, the record does not support

the Board’s decision. Respondent submits that the Board followed the requirements laid out in
Cooper, which clearly states that all that is necessary is that the letter of rejection inform the inmate
that the Board considered the mandatory and statutory criteria. “[I]f the Parole Board clearly states
in its order denying parole that it considered the factors outlined in section 24-21-640 and the
fifteen factors published in Form 1212, and that if the Parole Board complies with this procedure,
the decision will constitute a routine denial of parole and the ALC will have limited authority to
review the decision.” Id. at 500, 661 S.E.2d at 112.

Appellant argues for judicial review and alleges irregularities in procedure that can
apparently only be remedied by a remand requiring the Board put its deliberations on the record.
Yet, Appellant can show no irregularity when the record shows the Board followed Cooper.
Nowhere in Cooper — or Compton, which further clarified the opinion in Cooper — did the Supreme

Court make deliberations on the record a requirement. This makes sense in a practical matter: the

2
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Board is comprised of seven individual members, and each member has a single vote. Unlike a
jury, which must deliberate to reach a unanimous verdict, the Board members vote, and parole is

granted or denied based on the vote count. See Barton v. S.C. Dept’t of Probation. Parole and

Pardon Services, 404 S.C. 395, 745 S.E.2d 110. Deliberation on the record is an unnecessary
component of the parole consideration process.

Appellant’s assertion that the record does not include the Board’s findings of fact is
incorrect, The notice of rejection states that the Board’s findings were that parole was denied due
to the nature and seriousness of the current offense, the indication of violence in this or a previous
offense, and the use of a deadly weapon in this or a previous offense, Record at 1. The notice also
stated that the Board carefully considered the characteristics of the current offense, prior offense,
prior supervision history, prison disciplinary record, and/or prior criminal record; the criteria for
parole consideration in Form 1212; and the factors outlined by statute.! Again, this is all that is
necessary, per Cooper and Compton.

Because the record shows that the Board complied with the procedure, “the decision
[constitutes] a routine denial of parole and the ALC will have limited authority to review the
decision.” Compton at 479, 685 S.E.2d at 177. Here, as in Compton, the Board stated in the notice
of rejection letter that it considered the criteria required under Cooper. Therefore, it would be an
error for this Court to remand the matter to the Parole Board, just as the Supreme Court held in

Compton, Id.

' 8.C. Code § 24-21-640 and S.C. Code § 24-21-10(F)(1).
3
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IL A remand is unnecessary because this Court has no jurisdiction to hear an
appeal challenging the Board’s decision-making or deliberation process.

As noted in Part I, Cooper and Compton makes it clear that the ALC errs if it remands a
routine denial of parole back to the Parole Board. Compton at 479, 685 S.E.2d at 177. Despite this,
Appellant is requesting that this Court do exactly that.

Were this Court to order the remand as requested, the ALC would still be without authority
to hear a subsequent appeal on the Board’s decision-making process. Per S.C. Code Ann. § 1-23-
600(D), the ALC has no authority to consider appeals from parole-eligible inmates regarding a
routine denial of parole. A remand would impose upon the Board a requirement to discuss their
decisions during the otherwise optional deliberation stage of the hearing. Note that SCALC Rule
61 provides that the Respondent is only required to provide a copy of the notice of rejection,

Respondent insists that a remand is necessary because the COMPAS assessment? showed
a low risk of recidivism and, because the Board did not discuss the COMPAS score at the hearing,
the only conclusion is that the Board ignored it. This is a strained leap of logic, especially when
the notice of rejection specifically states that the Board carefully considered the actuarial risk and
needs assessment factors.

Although Appellant acknowledges that this Court cannot substitute its judgment for that of
the Board, he argues that the record should reflect the weight the Board placed on the evidence.
While this may initially seem like a reasonable request, it is ultimately unnecessary because of the
ALC’s strict limitation on reviewing Parole Board decisions. “An administrative law judge shall

not hear an appeal from an inmate in the custody of the Department of Corrections [including] ...

> COMPAS is the name of the validated actuarial risk and needs assessment too] developed as
required in § 24-21-10(f).
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an appeal involving the denial of parole to a potentially eligible inmate by the Department of
Probation, Parole and Pardon Services.” S.C. Code Ann. §1-23-600(D).

Appellant cites several cases in his Motion to Remand in support of his argument that the
Parole Board should show “factual findings, credibility determinations and legal analysis” to
support its decisions, McDonald v. S.C. Employment Security Commission, No. 201 1-UP-158
(S.C. Ct. App. 2011). That may be required in most of the types of cases the ALC regularly hears,
but appeals from the Parole Board are markedly different. As an executive branch court, the ALC

has jurisdiction limited solely to that which is granted to it by statute. S.C. Dep’t of Consumer

Affairs v, Foreclosure Specialists. Inc., 390 S.C. 182, 186-87,700 S.E.2d 468, 470 (Ct. App. 2010).

Not only has the General Assembly not granted jurisdiction over routine denials of parole, the
Code specifically prohibits this Court from considering a routine denial of parole. S.C. Code §1-
23-600(D).

The record shows that the Board was provided with the COMPAS risk assessment tool
along with the criteria for parole consideration, the factual summary of the offense, and other
information prepared either by the Department’s parole investigators and Appellant’s attorneys

and supporters. The record should satisfy this Court that it followed the requirements of Cooper.

111, Conclusion

Respondent respectfully submits that this Court would err if it conducts any further analysis
into the Board’s decision-making. The ALC is limited to reviewing if the Board considered the

requisite criteria, but not sow it considered that criteria.
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Columbia, South Carolina
August 10, 2022
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Respectfully submitted, 7
S Z /

Matthew C. Buchanan
General Counsel

South Carolina Department of Probation
Parole and Pardon Services

P.O. Box 207

Columbia, South Carolina 29202

(803) 734-9220
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STATEMENT OF THE ISSUES ON APPEAL

. Did the Parole Board violate the Administrative Procedures Act and abuse its discretion in
denying parole to Mr. Williams without substantial evidence to support its decision?

. Did the parole Board violate Mr. Williams’ right to due process when it failed to state the
basis for its denial of parole to Mr. Williams on the record?

iii
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STATEMENT OF THE CASE

On December 30, 1992, a woman was walking intoxicated, at night along Rivers Avenue
in North Charleston, She got into a vehicle occupied by Appellant and several other men. These
men took her to a mobile home on Stall Road where they engaged in sexual acts. Though she
initially consented to these acts, she soon objected, but the men continued to gang rape her over
her protests. When they were finished with her, they instructed her to bathe, then handcuffed and
blindfolded her before taking her to a waiting car. They drove quite a way, into a different county,
before the victim freed herself from the handcuffs and began to struggle. A co-defendant shot her
twice in the face, then pulled the car over and shot her three more times, Her bodvaas left on the
roadside while the men returned to the trailer and went out to a nightclub. The victim was alive
when passersby first found her, but died shortly thereafter. All defendants fled the state, though
rﬁost were arrested in January 1993. Appellant remained at large until October 1994 when he was
arrested in Philadelphia.

On January 30, 1996, Appellant was convicted of murder and sentenced to life
imprisonment with the possibility of parole after twenty years of service. It is unclear from the
record whether he engaged in the direct appeal process.

Appellant became parole eligible in January 2013 and has had five parole hearings with his
most recent on September 22, 2021. He filed this appeal on October 22, 2021, In his appeal,
Appellant alleges one main issue with four subparts: Respondent’s decision in denying Petitioner
parole and the procedure and process by which DPPSS denied Williams parole are: (i) in violation
of constitutional or statutory provisions; (ii) in excess of the statutory authority of the agency; (iii)

clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record;
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and (iv) arbitrary and capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion.

Respondent argues that existing statutory and case law defeats all of Appellant’s
arguments, primarily because the hearing and the decision rendered at that hearing abide by all
requirements imposed upon the Parole Board,

Respondent’s brief follows.

ARGUMENT

1. The Parole Board comported with all applicable statutory and case law in denying
parole to Mr. Williams, and this decision is supported by the record.

The Administrative Law Court’s (ALC’s) jurisdiction to hear final decisions of the
Department is derived not only from the Administrative Procedures Act (particularly S.C. Code

Ann. §1-23-800), but also from the decisions of the South Carolina Supreme Court in Al-Shabazz

v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) and Furtick v. S.C. Dept. of Probation, Parole and

Pardon Services, 352 S.C. 594,576 S.E.2d 146 (2002). In Al-Shabazz, the Supreme Court created

a new avenue by which inmates could seek review of some final decisions of a State Agency in
“non-collateral” matters related to a conviction or sentence, i.e., matters in which an inmate does
not challenge the validity of a conviction or sentence. The Court held that inmates could appeal
those final Agency decisions to the ALC and ultimately to the circuit court pursuant to the
Administrative Procedures Act. Al-Shabazz at 376, 527 S.E.2d at 754.

In Al-Shabazz, the Court recognized that “these administrative matters typically arise in
two ways: (1) when an inmate is disciplined and punishment is imposed and (2) when an inmate
believes prison officials have erroneously calculated his sentence, sentence-related credits, or
custody status.” 338 S.C. at 369, 527 S.E.2d at 750. When an inmate alleges that the Department

erroneously determined that he was not eligible for parole, the provisions of Furtick are invoked
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because it involves a final appealable decision regarding sentence, sentence-related credits, or
custody status, The Court held that, in order to determine whether an inmate’s claim against the
Department is entitled to review by the ALC under the procedures set forth in Al-Shabazz, it is
first necessary to determine whether the inmate has a liberty interest in gaining access to the parole
board. 352 S.C. at 598, 576 S.E.2d at 149. The Court determined that the “permanent denial of
parole eligibility” by the Department “implicates a liberty interest sufficient to require at least
minimal due process.” Id. (emphasis in original).

Appellant argues that, because he was not provided with every element the Board used to
make its decision, such decision is not supported by the record and his right to due process was
violated. For this proposition, he cites that the Board Chairman announced the reasons for denial
as “one, two, three,” and that the results of his risk assessment required by §24-21-10(F)(1) of the
S.C. Code of Laws were not provided. Appellant is correct that the numbers referred to at the
hearing correspond to the numbers of the grounds for denial listed in his letter of rejection. The
numbers are a shorthand for the chairman to provide information to the hearing support staff in
order to expedite hearings.

Regarding the provision of the risk assessment evaluation, there are multiple reasons why
this information is not provided to inmates, Initially, because parole hearings are not trials and
inmates are not afforded full due process, they are not entitled 1o review every piece of evidence
used in the Board’s consideration, Further, the statute requires the development and use of a risk
assessment and does not specify that this information is for anything other than internal use.
Provision of this information to inmates could have negative consequences long-term. Lastly, §24-
21-290 prevents the sharing of any information provided to probation agents. This section has been

interpreted to mean that information regarding probation and parole is confidential.
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2. The Parole Board did not violate Appellant’s right to due process because it stated
the basis for denying him parole in compliance with all statutory and case law.

In arguing that his due process was violated due to the Board’s alleged failure to state their
bases for denial, Appellant makes many assumptions about how the process works. As with all
decision-making processes, there are many steps, not all of which are seen by each party. In making
determinations regarding parole, the members of the Board are provided with documentation that
includes the risk assessment, disciplinary records, information about the crime(s), comments from
victims and law enforcement, and other information. This is provided in advance of the hearing so
the members of the Board can review it at their own pace. The fact that these are not discussed on

the record does not mean they were not reviewed or considered.

Appellant repeatedly cites Cooper v. S.C. Dep’t of Prob., Parole & Pardon Servs., 377 S.C.

489, 661 S.E.2d 106 (2008), primarily for the proposition that denials of parole must outline the
criteria listed in §24-21-640 and a failure to do so “infringes a state-created liberty interest.” 377
S.C. at 499, 661 S.E.2d at 112. However, in order to understand the practical import of Cooper, it

must be read in conjunction with Compton v. S.C. Dep’t of Prob., Parole & Pardon Servs., 385

S.C. 476, 685 S.E.2d 175 (2009), which addresses the frequent misinterpretations of Cooper. In
Compton, the Supreme Court held that the intention of its Cooper opinion was to ensure that
inmates received an explanation of why they were denied parole as well as proof it had considered
the statutory criteria and the fifteen criteria set forth in Form 1212. These steps ensure inmates
receive the “warrant[ed] minimal due process protection” surrounding a state-created liberty
interest. Id., 385 S.C. at 479, 685 S.E.2d at 177. “[T]f the Parole Board complies with this
procedure, the decision will constitute a routine denial of parole and the ALC will have limited

authority to review the decision.” Id.
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In the case at bar, the written record shows that the Board considered all necessary factors
as contemplated in Cooper and Compton. ROA, p.1. “Careful consideration” can and does occur
by each board member as evidenced by their unique votes. Should they disagree with the reasons
for rejection presented by the Chairman, they could ask for changes. As noted above, the numbers
to which Appellant takes offense are merely shorthand and correspond with the findings of fact
listed in the notice of rejection. Importantly, there is no requirement in statute or case law that the

results of a risk assessment pursuant to §24-21-10(F)(1) must be provided to an inmate at any point

in time. See Greenholiz v. Inmates of Nebraska Penal & Corr, Complex, 442 U .S, 1,15,998. Ct.
2100, 2108 (1979) (“[W]e find nothing in the due process concepts as they have thus far evolved
that requires the Parole Board to specify the particular “evidence” in the inmate’s file or at his
interview on which it rests the discretionary determination that an inmate is not ready for
conditional release.”) Quite simply, “[t]o require the parole authority to provide a summary of the
evidence would tend to convert the process into an adversary proceeding and to equate the
Board’s parole-release determination with a guilt determination.” Id.

Here, Appellant’s appeal does not involve a determination by the Department that he is
permanently ineligible for parole. Instead, Appellant is challenging the Board’s procedures and
its decision not to grant him parole at his regularly scheduled parole hearing — a routine denial of
parole. The Supreme Court addressed this very issue in Furtick, where the Court noted “[a]lthough
this provision creates a liberty interest in parole eligibility, it does not create a liberty interest in
parole.” 352 S.C. at 598, 576 S.E.2d at 149 n.4 (emphasis added). Since no liberty interest is
implicated when a potentially eligible inmate is denied parole by the Board, an inmate has no right

to appeal the denial of parole to the ALC (under Furtick or any other rationale), but instead must

await their next parole hearing. Id. Therefore, pursuant to the Supreme Court’s decision in F urtick,
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the Board’s decision is not appealable to the ALC. Similarly, as considered above, if the Board
complies with procedure in stating that it considered the factors in §24-21-640 and the criteria in
Form 1212, this is a routine denial of parole and no other issues have been raised to consider it
reviewable by the ALC. Therefore, “the ALC can summarily dismiss the inmate’s appeal.” Cooper,
377 8.C. at 500, 661 S.E.23 at 112.

Even if this court finds the issue raised is appealable under Furtick, Respondent submits
the Board acted in full compliance with South Carolina law. Appellant was heard by the full Parole
Board and the panel members voted unanimously to reject Appellant for parole. ROA, p.1. The
reasons for rejection cited by the Board are valid reasons and comply with §24-21-640 of the S.C.

Code of Laws, the criteria of Form 1212, and the cases of Cooper v. SCDPPPS, 377 S.C. 489, 661

8.E.2d 106 (2008) and Compton v. SCDPPPS, 385 S.C. 476, 685 S.E.2d 175 (2009). All of the

foregoing factors prevent this court from reviewing the instant appeal and require its dismissal.

CONCLUSION

Based on the foregoing arguments, Respondent respectfully requests the Appellant’s

arguments be dismissed and the final decision of the Board be affirmed.

Respectfully submitted,

Lega Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 207
Columbia, South Carolina Columbia, South Carolina 29202
February 2, 2022 (803) 734-9283
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South Carolina Department of Probation, Parole and Pardon Services

1

7 Criteria for Parole Consideration KR8

Inmate Name SCDC# SC Board of Probation, Parole and Pardon Services
P.O. Box 207

WILLIAMS, MATTHEW 00215077 Columbia, SC 29202

Criteria for Parole Consideration

The South Carolina parole law creates no right to be released on parole. Parole in South Carolina is strictly a matter of privilege or grace. The South
Carolina Board of Probation, Parole and Pardon Services has absolute discretion to grant or deny parole. As such, the publication of these parole

criteria in no way creates a expectancy of release; nor does it bind the Parole Board in any way to favorable parole decision or establish any
presumptions of entitlement to parole.

In deciding whether or not to grant parole, the Parole Board considers, among other things, the inmate's record before incarceration as well as during
incarceration. The record itself is prepared through investigations conducted for the Parole Board, and it becomes a part of the inmate’s parole file.
The files are maintained by the Department of Probation, Parole and Pardon Services and are, by the statute, privileged and confidential. The
confidentiality of the parole file is far reaching; inmates themselves have no right to inspect the contents of their files. If the inmate thinks his/her file is
somehow incomplete or contains some errars or other inaccuracy, he/she must notify the Board of the specific error or inaccuracy. The Board will
investigate the inquiry and notify the inmate of the action taken.

Inmates do, however, enjoy certain rights in the parole process. The inmate has the right to appear at his parole hearing. If the inmate fails to appear,
the Board may decide his/her case in absence. The inmate has the right to be represented by an attorney; however, he/she has no right to have an
attorney appointed if he/she cannot afford one. Atthe hearing, the inmate has the right to present witnesses and evidence on his/her own behalf, but
an inmate does not have a right to confront witnesses.

In deciding whether or not an inmate should be granted parole, the Board or Panel of the Board exercises its absolute discretion to the limits allowed
by state and federal law. The discretion of the Board or panel aims at protecting the best interest of both society and the inmate being considered for
parole. In its concern for the protection of society’s and the inmate’s best interests, the Board or Panel deliberates upon the “reasonable probability”
that an inmate will not again violate the law, if parole is granted. When deliberating that an inmate will not again violate the law, the Board or Panel
weighs the factors listed below. The Board or Panel, in its absolute discretion, also considers any other factors not listed below which it considers
refevant in a particular case.

The risk the inmate poses to the community;

The nature and seriousness of the inmate’s offense, the circumstances surrounding the offense, and the inmate's attitude toward it;

The inmate’s prior criminal records and his/her adjustment under any previous programs or supervision;

The inmate’s attitude toward his/her family, the victim, and authority in general;

The inmate’s adjustment while in confinement, including his/her progress in counseling, therapy, and other similar programs designed to

encourage the inmate to improve himseif/herself;

The inmate’s employment history, including his/her job training and skills and his/her stability in the work place;

The inmate’s physical, mental and emotional health;

B,  Theinmate's understanding of the cause of his/her past criminal conduct;

9. Theinmate’s efforts to solve his/her problems such as seeking treatment for substance abuse, enrolling in academic and vocational education
courses, and in general using whatever resources the Department of corrections has made available to inmates to help with their problems;

10. The adequacy of the inmate’s overall parole plan. This includes inmates living arrangements, where he/she will live and who he will live with;
the character of those with whom the inmate plans to associate in both his/her working hours and his/her off-work hours; the inmate’s plans
for gainful employment;

11, The willingness of the Community into which the inmate will be released to receive the inmate;

12, The willingness of the inmate's family to allow his/her to return to the family circle;

13. The attitudes of the sentencing judge, the solicitor, and local law enforcement officers respecting the inmate's parole;

14.  The feelings of the victim's family, and any witnesses to the crime about the release of the inmate

15. The actuarial risk and needs assessment outlined in section 24-21-10 (F)(1) of the 5.C. Code of laws; which evaluates based on Criminal
Involvement, Relationships/Lifestyle, Personality/Attitudes, Family, Social Exclusion and Mental Health.

16. Other factors considered relevant in a particular case by the Board.

Reservation of Discretionary Power of the Parole Board

A WN =

N

These criteria in no way limit the absolute discretion of the Parole Board or Panel to make parole decisions on a case-by case basis and to grant or deny
parole as it determines to be in the best interest of society and the intimate under review.

In some cases, the Board may decide that the inmate should be granted parole if the inmate completes one or more stated conditions. When this is
the case, the Board may grant a parole that becomes effective when the inmate completes one or more stated conditions. Should the inmate fail to
complete any one of these conditions or disobey any rule or regulation of the South Carolina Department of Corrections before satisfying the stated
conditions to make his parole effective, the Board may rescind the inmate's parole and treat the case as though parole had been rejected. In other
cases, the Board may feel it needs more time to form its decision. In such cases, the Board may simply take the parole consideration under advisement
and reschedule it at a later date. Similarly, the Board may postpone a parole hearing in order to dispose of detainers or pending charges. If the Board
rejects an inmate for parole, the inmate will be given written notice of rejection stating the reasons for rejection. Decisions of the Board have no
precedential effect whatever and in no way limit the Board’s absolute discretion at later parole hearings.

After rejection for parole, the procedure of scheduling of rehearing is as follows:
1. Anindividual serving time for a violent offense defined in §16-1-60 of the South Carolina Code of Laws 1976 will be reheard for parole two
years following the date of parole rejections. Applicable legal exceptions may allow for a one year hearing.
2. Anindividual serving time for a nonviolent offense defined in §16-1-70 of the South Carolina Code of Laws 1976 will be reheard for parole one

year following the date of parole rejections. ///O Rew 212 PDELTLEREp 7V ACr  B7 PE Kzynrdl
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Memorandum Supporting Parole for Matthew Williams

Shirene Hansotia
Criminal Justice Policy Counsel
ACLU of South Carolina
P.O. Box 20998
Charleston, SC 29413-0998
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OFFENSE
It is crucial that the Parole Board understand that Mr. Williams was the least culpable by

far of the three co-defendants involved. He chose to testify against his co-defendants even
though he understood that would put him at extreme risk for retaliation once in prison. His
testimony was integral in convicting the two primary offenders involved in this case. He
continues to feel haunted by what happened to the victim, and telling the truth at trial was one
way he could demonstrate his regret early on.

Mr. Williams was very young at the time. The severe parental neglect and abuse
inflicted upon him and his sister, explained in further detail in this memo, left him without any
self-esteem or belief in himself. His incredibly difficult childhood led him to suffer from extreme
anxiety and depression. He began drinking to ease his difficulty with social interactions. On that
awful day, he was drinking heavily and taking pain medication for a recently broken collarbone.
He was unaware of many of the horrific actions that preceded the co-defendants bringing Ms.
McLauchlin to their car, blindfolded and handcuffed. Upon seeing her being placed in the back
seat floor of the vehicle, Mr. Williams attempted to free her. He was able to release her from
the cuffs placed on her by Joseph Gardner; but struggling with his injured collarbone, he was
unsuccessful in lifting her up from the back seat floor. Her movement alarmed Gardner, who
turned around and shot her multiple times before pointing the gun at Mr. Williams.

Mr. Williams knows that none of these things absolve him of responsibility for his
actions that day. He is riddled with remorse and wishes he could go back and change what
occurred.

The offense for which Mr. Williams pled guilty received a great deal of media attention
at the time. The sensationalism surrounding any crime can make the task of understanding the
truth much more difficult, and that was the case in this instance. Mr. Williams childhood was a
nightmare that no child should ever endure. Experiencing severe trauma throughout childhood
impacts an individual’s growth and development and causes other psychological damage that
can last a lifetime if unaddressed. The trauma inflicted on Mr. Williams, among other things, led
to his difficulty with communication as well as with standing up to more dominating

personalities.
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Mr. Williams acknowledges being present that day, and continues to feel deep sadness
and remorse for associating with the co-defendants, and for not calling for help. He
understands that by not attempting to stop the others, and failing to contact law enforcement,
he appeared complicit in their actions even though he did not attack or rape Melissa

McLauchlin.

REDEMPTION

It is critically important to understand the environment in which Mr. Williams grew up.
He was born to a Black father and a caucasian mother, in a time when interracial couples were
not widely accepted in the South. He never saw his parents together as a couple and was
discouraged from speaking or being heard as a child. Both parents abandoned him and his sister
at birth.

He lived with his aunt until age 8, where he suffered from horrendous physical and
psychological abuse, as well as neglect. After one last time of being burned on his head with a
cigar for failing to obey his aunt, the unrelenting cycle of abuse became too much for him to
bear. He took his sister and ran away to seek safety in his grandparents’ home. He found refuge
there for a few years.

Eventually, his uncle, who remains his fierce advocate still today, forced Mr. Williams’
mother to take her children into her custody. Nonetheless, his mother never exhibited any
desire to be his parent. Her focus was on her new romantic partner, a woman; and she
expressed only visceral anger and disgust with her biological son and daughter. Mr. Williams
and his sister were repeatedly told to stay quiet; and to keep their feelings to themselves. They
were made to feel at fault for their existence, and served as a constant reminder of their white
mother’s prior connection to their black father.

This abuse and disdain caused immeasurable harm to Mr. Williams. He constantly
sought his mother’s approval, and tried to show his mother he was worthy of love. His efforts
were never rewarded. His mother was a “keeper of secrets,” according to Mr. Williams. One of
her secrets was having interracial children, and another was her having a female partner. Both

of these things were not accepted in society in the 1970’s and 1980’s. Her failure to provide a
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loving home was exacerbated by her insistence on secrecy. “Children are not to be seen or
heard,” was a common mantra heard by the children at home.

His horrific childhood left him confused about race, and without a foundation of familial
love and support. He was pushed away by almost everyone that was supposed to love and care
for him, with the exception of his sister. His bond with her was his closest; and her death two
years ago hit him harder than any of the many tragedies he has suffered in his life.

Into this void, Mr. Williams joined the Navy at the young age of 17. Initially, he was
thriving as a boatswain. He performed maintenance work and security watches. He traveled
throughout the Eastern seaboard and to the Caribbean. But eventually his drinking became a
problem and he was “other than honorably discharged.”

He met one of the co-defendants, Matthew Mack, through the Navy. Mack lived with
another co-defendant, Joseph Gardner. After the Navy, Mr. Williams found himself homeless.
Mack offered Mr. Williams a place to live with himself and Gardner, and he accepted. He fell
into old habits, and began drinking excessively and partying. But unlike the other two, Mr.
Williams never used drugs and was not involved in any violence towards Melissa McLauchlin or
anyone else.

Mr. William’s transformation continued inside prison. He struggled in the first few years
as a young man facing a life sentence. He was also consumed by regret and compassion for the
woman whose family had lost their daughter. A final, painful phone call with his mother on her
birthday clarified that he needed to let go of any hope that the people who were his birth
parents would ever fulfill a parental or loving role in his life.

From that point onwards, he summoned the strength to change from within himself;
remaining clean and sober from June 5, 1996 up through today. He reflected on his past
actions, and determined that he made bad decisions when he drank. He continues to work with
accountability partners, some of whom live outside prison and can continue helping him stay
sober once released.

At the same time, Mr. Williams began transforming himself in other ways. It is oftenin a
single moment that a choice must be made that can define us for the rest of our lives. Mr.

Williams worked as a custodian in the medical unit at Evans prison. One day while he was
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cleaning, he heard a commotion and went to check it out. What he saw was extremely
disturbing. He witnessed Correctional Officer Crouch on the ground being pummeled
relentlessly by a fellow incarcerated person. A short distance away, he saw several other
officers pounding on a locked door, trying to get inside to help Officer Crouch. From another
direction Mr. Williams noticed a nurse coming to the officer’s aid, only to see her be sprayed
with mace by the incarcerated man. In an instant, Mr. Williams made a decision to save Officer
Crouch. He used his strength to subdue the aggressor and save Officer Crouch’s life. He took a
side and did the right thing, demonstrating that he had learned from his past by not remaining
on the sidelines when people were committing wrongdoing. Aaron Joyner, former SCDC officer
in charge of security at Evans, recognized Williams’ heroism and expressed his deep
appreciation for his saving the life of a fellow officer. (see supplementary documents)

We tried to reach Officer Crouch or Aaron Joyner prior to this hearing, but were not
successful. We have included a copy of Mr. Joyner’s response to Mr. William’s request for help
in moving to Allendale to access programming. It is clear from Mr. Joyner’s written comments
that he saw Williams’ actions as heroic. Mr. Joyner’s statement that Officer Crouch was
rescued from possible severe injury or death by Williams’ quick thinking and actions is a
testament to Mr. Williams’ character and empathy for others. Taking a stand to protect a prison
guard against fellow incarcerated men, much like testifying against his co-defendants, once
again put him in the crosshairs and endangered his own personal safety. But on both occasions,
Mr. Williams chose to do the right thing and has never regretted those choices.

Mr. Williams continues to distinguish himself in other ways as well. He has accomplished
a rare feat by remaining employed for his entire time in prison. His work included being the
most valued employee in the Prison Industry program at Evans, where he worked with Midcon
Cables for approximately 15 years. He assisted Midcon CEO Chuck Wheeler in developing and
engineering a new molding process for the company, as well as working in several other areas
of the prison industry program while at Evans.

As an attorney and board member of the Character Restoration Initiative at Allendale
prison, | have known Mr. Williams for several years. Prior to the pandemic, | traveled to

Allendale prison at least monthly and was able to observe him and speak with others about his
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character at length. Former warden John Pate implemented a “character-based” curriculum at
Allendale prison approximately ten years ago, whereby incarcerated men interested in taking
programs and improving themselves must sign a social contract and agree to abide by
behavioral terms while holding others accountable for the same. Mr. Williams was drawn to
this concept and has flourished at Allendale.

Mr. Williams has demonstrated his superior leadership skills as well as his ability to work
as a team. He was chosen as an incarcerated leader and member of the Character Restoration
Initiative Executive Volunteer Board at ACI, a group of individuals who have demonstrated
exceptional integrity, character, and leadership abilities. He works diligently alongside ACI
volunteers to troubleshoot ways to resolve issues, and develop meaningful programs for fellow
inmates.

Mr. Williams lives in Bamberg unit, home to graduates and leaders of the character
program at Allendale. Here he teaches other men about character, and helps them live a life of
integrity. He has a natural curiosity about many subjects, and a desire to continue learning
throughout his life.

While he is a natural, low-key leader of others, Mr. Williams is also the quintessential
team player. When he commits to a task, others know with certainty he will complete it,
quietly and without fanfare. He is not concerned with credit, and performs many chores behind
the scenes without prompting or recognition.

Mr. Williams also sought out and completed countless programs while in prison in an
effort to improve his skills, experience and knowledge. In particular, he has developed a deep
well of talent in the arts with the assistance of Elizabeth Ringus and Delane Marynowski,
leaders of the Ceramics and Advanced Artists programs at Allendale prison. Elizabeth owns her
own business and art gallery, and is a master potter with more than 47 years of experience in
the ceramics industry and as an instructor. She has taught the Jeremiah 18 Prison Pottery
Program at ACl since 2014. The program requires apprentices to meet the high standards of the
Character Restoration Initiative (CRI) in order to participate. She teaches all aspects of ceramics,
including history, sociology, chemistry and artistry. She chose Mr. Williams as her studio

assistant to help facilitating the course, and he has served in that role for the past 3.5 years.
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Since the COVID-19 pandemic closed prisons to volunteers, he has served as the lead instructor
for the program, teaching multiple ceramics classes at a time and continuing to earn the
respect and admiration of SCDC staff, volunteers and his peers.

Ms. Marynowski created the Advanced Artists program at Allendale prison after retiring
from her career as a school teacher for 31 years. She witnessed Mr. Williams overcome his
natural shy manner to teach and lead other students in pottery and the arts. As a result, Ms.
Marynowski featured several of his pottery pieces in a Galley Show at Art League of Hilton Head
in 2019. This opportunity allowed the local art community to see Mr. William’s artwork; and his
talent was recognized by many. His artistic talent, combined with his integrity and leadership,
led the Art League of Hilton Head to earmark a scholarship for him upon his release from
prison. This will enable Mr. Williams to show and sell his artistic work at the League for a year
at no cost to himself. Ms. Marynowski has also graciously offered to serve as a liaison between
Mr. Williams and the art community in finding other galleries to showcase his work; thus
providing him with a solid second income while establishing himself as an artist.

Mr. Williams has also transformed personally, from an extremely reserved young man
when he entered prison, to a much more confident and determined man. He is seen by
volunteers, staff and peers as a strong and compassionate leader today. He earned his Master
Hair Care Specialist by logging more than 1500 hours in instruction and hair care experience
and passing the state exam in 2013. He has also worked more than 1600 hours as a barber for
both staff and incarcerated people. He parlayed his extensive experience as a Master Barber
into creating a course for other incarcerated men to learn the same skills. He also continues to
help Ms. Ringus teach ceramics to others, serving as the top instructor of the program during
the pandemic and leading multiple classes during the year.

Mr. Wiliams has also been heavily involved with the pet program at Allendale prison
since 2015. His calm, intelligent and compassionate manner distinguished him from others and
led to him recently being chosen as the co-facilitator of the MeowMate/MuttMate animal
program at Allendale prison. Being a leader of the animal program requires Mr. Williams to
manage other men in their care for rescued dogs, assisting with training, scheduling and

oversight. In addition, he aids external volunteer program directors with ordering pet food and
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other supplies, and ensures that their directives are enacted. He has housed, groomed and
trained at least 30 dogs since he began participating in the animal program in 2015. Even
though it is often difficult to say goodbye to the pets for whom he grows most attached, he
understands the larger goal is to save pets from facing euthanasia; and allow them to be
adopted into loving homes. Mr. Williams expressed gratitude for his ability to lead and work
with the pet program over the years, as it has provided himself and many others with the first
experience of unconditional love in their lifetimes. He continues to be an integral part in

ensuring this program remains available to the men at ACI.

PLANS FOR REENTRY INTO SOCIETY

Mr. Williams was deprived of the love and compassion of family for his entire life. In lieu
of that void, he has created a remarkable support system to bolster him when he needs it. He
has accountability partners to ensure he remains clean and sober. He has an uncle he loves that
remains in his life and supportive of his release. And he has the support and love of many
volunteers that have met him during his time at Allendale Correctional Institution who are
willing to support and help him upon release. He has effectively created a loving family where
none existed; one that cares for him and will continue to support him.

Mr. Williams has an offer in writing to work for Corwin Melette as a maintenance
coordinator in the Summerville area. Mr. Melette hopes that Mr. Williams will be able to begin
work as soon as possible. Mr. Melette has also provided a letter of support for Mr. Williams’
release. (see supplemental documents). Mr. Williams has a place to live in Home of Hope
Shelter in Summerville. (see supplemental documents)

Ms. Marynowski and Ms.Ringus are strong supporters of Mr Williams’ release, and have
provided letters supporting their reasoning in detail. Ms. Marynowski has also procured a
scholarship for Mr. Williams to use once released from prison to sell his pottery and art at the
Art League of Hilton Head free of charge for one year. She also promises to assist him in
connecting with other well-known artists in the state and assisting him in finding other galleries
to showcase and sell his artwork. This will provide Mr. Williams with a strong second source of

income and allow him to pursue a more full-time profession in the arts.
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Mr. Williams also enjoys the loving support of his uncle, Joseph Cary. Mr. Cary regularly
visited him every year at Christmas, making the lengthy trek from Pennsylvania to Allendale to
see his beloved nephew. Mr. Cary has provided a written offer of room and board, living with
him in his home in Pennsylvania. Mr. Williams greatly appreciates his uncle’s love and kindness,
but plans to take the job offer in Summerville that has been offered to him.

Finally, there is a strong group of retirees that have dedicated their lives to volunteering
at Allendale prison; teaching the men a variety of programs from Jump Start to beekeeping,
animal grooming, landscaping, ceramics and much more. This group, referred to as Character
Restoration Initiative (CRI), has gotten to know Matthew Williams very well over the past
several years. There are countless individuals who are volunteers who wish to see him granted
parole after observing his diligent and compassionate efforts at teaching other men barbering
and artistic skills. CRI has plentiful clothing to provide for him if he should be granted parole,
and is dedicated to assisting him in other ways as well upon reentry into society. Many
volunteers view themselves as his “family” already, and wish to ensure he is successful in his

future endeavors.

SUMMARY

In summary, Matthew Williams came into this world as a child without parents,
searching in vain for the love that is owed to every child. He suffered deplorable abuse and
neglect as a child but has endured. During his almost three-decade long incarceration in SCDC,
he has gone through a frequently painful but ultimately successful transformation of himself
from a neglected and abused child without belief in himself, to a confident, compassionate
leader of others who constantly gives back to his community.

He has cultivated an extremely strong support network comprised of people who are
not blood relations but who love him nonetheless. Mr. Williams has developed enduring
relationships with the men and women in his network through his involvement with prison
programs and his leadership roles at ACl. Members of his network are dedicated to providing
him with employment, housing, and other assistance. He has remained employed during his

entire period of incarceration, working with distinction in prison industry and acquiring a
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Master Hair Care Specialist certificate. He saved a corrections officer’s life while working at
Evans prison. He created a program in barbering and hair care to share his expertise and teach
his peers. He also helps Ms. Ringus in leading the ceramics program so he can give back to
others for the help and love he has been shown.

Given the many obstacles Mr. Williams has overcome, combined with the fact that he
was much less culpable than his co-defendants but nonetheless has taken full responsibility for
his actions, we strongly encourage you to grant Matthew Williams parole at his hearing on

September 22, 2021.
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