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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO: 2017-CP-10-5427
| )
Family Services, Inc., as Conservator )
For Muriel W. Clarkin, )
) ORDER GRANTING PLAINTIFF’S
Plaintiff, ) MOTION FOR SUMMARY JUDGMENT
)
vs. )
) .
Patricia Clarkin Smith and Wells Fargo ) e,
Bank, NA. ) <
Defendant. ) ;
: )

as Conservator for Muriel W. Clarkin’s (hereinafter “Plaintiff”) Motion for Summary
schedule to be heard. Present at the hearing was Kelly Evans, case manager for Plaintiff, with
Plaintiff’s counsel David Conor Keys. The motion was scheduled to be heard at 12:00 p-m. The
Defend#nt, Patricia Clarkin Smith (hereinafter “Defendant”), was properly noticed of t}_le tirx}e and
date of hearing and appeared pro se in the court room after this Court heard the motion and made
a ruling on the motion from the bench. The Cpurt began hearing the motion at or around 12:15
p.m. and concluded the hearing at or around 1:00 p.m. Thefeaﬁer, when Plaintiff and Plaintiff’s
counsel were packing up their bélongings and this Court was beginning its next hearing, the
Defendant appeared in the court room. This Court informed Defendant that the Court had already
made a ruling in favor of Plaintiff as to the motion anci that an order would follow. =~
PROCEDURAL HISTORY

Plaintiff filed the summons and complaint in this matter on October 20, 2017, assertiﬂg

causes of action for Conversion, Unjﬁst Enrichment, Money Had and Received, Promissory

Estoppel, Quantum Meruit, Declaratory Judgment, Fraudulent Conveyance, and Quféi Title.
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Defendant through h“er> then-counsel Alan D. Toporek filed an answer on Noveml_)er 28, '2(ll7,
which did not assert any del'enses, claims or eounterclaims. Defendant Wells Farge Bal:tk N.A,
filed an answer on August 15, 2018. By consent order filed Ma)l 23, 2019, Karen DeJong was
substituted as counsel for Defendant and Wells F argo Bank, N.A. was distnissed from the matter
without prejudice.' The order further provided that the matter should be called for trial on or aﬁer
July 31, 2019. Plaintiff moved to enforce a settlement agreement by motion filed July 10 2019
By Order of the Honorable Roger M. Young, Sr,, ﬁled October 10, 2019 Karen DeJong was
disqualified as counsel for Defendant and the Plaintiff’s motion to enforce settlement was

continued to give Defendant an opportunity to find new counsel. On November 1,2019, Defendant

filed a letter to the court informing the court that she would be proceeding pro se. The Motion to

enforce settlement was scheduled to be reheard on December 16, 2019, but was continued upon
the motion of Deferldant ﬁled November 27, 2019. The Motion was scheduled to be heard on
January 27, 2020 but continued upon the motion of Defendant filed January 27, 2020. By order
filed February 12, 2020, the matter was referred to the Master in Equity. On February 18, 2020
Defendant filed a motion to continue the motion to enforce settlement. On Febmary 24, 2020,
Plaintiff’s counsel emailed this court attaching the Defendant to the émail and requesting that
Plaintiff’s motion to enfot'ce settlement be scheduled. On February 27, 2020, De'_fendeht"serlt a
response email to this Court’s office requesting that Plaintiff’s motion not be scheduléd forlliedi‘cal
reasens. Plaintiff’s counsel responded to Defendant’s email to the court and fequestEd the motion
be scheduled at or around March 31, 2020, giving Defendant an opportunity to address any riedical
concerns. The court scheduled the motion to be heard March.3l, 2020; The motion was then
continued as a resultlof the pandemic. The motion to enforce s'ettlement was then rescheduled to

be heard by this Court on June 25, 2020. The motion was heard remotely by this Court on June
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25,°2020, wherein the Defendant and Plaintiff both appeared. This Court filed a Form 4 Orderon
June 25, 2020, which stated this Court would take the matter under advisement and that Défendant
had ten days to retain counsel, who would then have five days to file a writtéh':fééﬁo;iéé'ftd the
motibn on Defendant’s behalf. Defendant retained M. Richardson Hyman, Jr. who ﬁled..a'-"lﬂimifé'c'l
notice of appearance on behalf of Defenidant for purposes of filing Defendant’s wrft?en response
to the miotion. The Court filed an order denying Plaintiff’s motion to enforce settlement on'July 8,
2020. The Ordef further provided Mr. Hyman was relie'vé_d as counsel for Defehdant and
Defendant had 30 days to obtain new counsel and the matter shali proceed to trial within 90 days
of the order. On October 6, 2020, Plaintiff filed this motion for summary judgment, On October
7, 2020, Plaintiff’s counsel gmailed this Court’s office, aftaching Defendant to the em/ail and
requested that the motion for summary judgment be scheduled. This Court’s oﬁice res;pﬁndéd to
the email on thé same date stating the matter could be scheduled to be heard remotely on November
5, 2020. On October 12, 2020, Defendant responded to the Court’s email statmgshewas
unavailable during the month of November to appéaf for a hearing, éven a remote hea'.'r'ing-diié ¥o
medical issues. At the Defendant’s request, this Court did not schedule the motion for summary
judgment to be heard on November 5, 2020. On November 12, 2020, this Court emailed both
| parties that the motion for summary judgment would be scheduled to be heard on January 7,-2021.
On November 12, 2020, Defendant responded to this Court’s email requesting that, if the motion
had to be scheduled at this time, that it be scheduled at the end of J anﬁary. On December 24, 2020

Plaintiff filed a notice of hearing to Defendant and certificate of service for the notice of heéring.

On December 28, 2020, Defendant emailed this Court and requested that the hearing on Plaintiff’s .

motion for summary judgment be continued due to Defendant’s medical issues. At tl.ie-fe'auéét' of

the Defendant, this Court continued the motion. On March 31, 2021, Plaintiff’s counse] émailsi
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this Court’s office attaching Defendant to the email and requested that the motion be rescheduled.
On March 31,2021, Defendént responded to the emaii requesting the motion not be rescheduled at
this time for medical reaéons. On April 1, 2021, the Court respoﬁded to Plaintif_f and quendant’é
emails stating the motion for summary judgment would be scheduled to be heard on May 11, 2021

at 12:00 p.m. On April 16, 2021, Plaintiff’s counsel emailed Defendant attaching this .CQI.JIt’S

office to the email as well and .attached a notice of hearing to Defendant. Ori-April :16; 2021

Plaintiff filed a notice of hearing to Defendant along with a certificate of service Which‘:s_ta't:éd the
notice was provided to Defendant by first class xﬁail and electronic mail. On Friday May 7, 2021
at 5:07 p.m., Defendant emailed this Court’s office requesting the motion hearing be continued for
medical reasons. On Monday 10, 2021, this Court responded to Defendant’s email stating that the
hearing would proceed forward on May 11, 2021, and that Defendant was welcome to appear
either remotely or in person. On May 10, 2021, this Court’s office spoke with the Defendant by
telephone and to accommodate Defendant, switched the scheduled férmat of the hearing from
remote to in person. On May 11, 2021, prior to the hearing scheduled to be heard at 12:00 p.m.,,
this Court’s office again spoke with the Defendant by telephone. On May 11, 2021, this Court was
running slightly behind schedule in its hearing schedule and therefore did not begin'to hear this
| matter until at or around 12:15 p.m. At 12:15 this Court began hearing ‘Plaintiff’s ‘ioficn for
suinmary judgment. ‘Plaintiff and Plaintiff’s éounSel were present; howev'er, Deferidant did not
timely ap;.)ear either remotely or in person. Upon hearing Plaintiff’s motion, this Court issued an
order from the bench granting the motion for summary judgment and requested that Plaintiff’s
counsel draft a pr(;posed order and submit it to the Court. The motion hearing was concluded and
thereafter Defendant appegred for the ﬁrst fime in the court room. This Court stated to Defendant

at that time the Court had already heard the motion, the hearing had concluded, this Court had
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granted Plaintiff’s motion for summary judgment and that Plaintiff’s counsel would be submxttmg

a proposed order to the Court for review. This Court then instructed Plaintiff’s cotinsel who was

still present in the Court room to provide the Defendant with a copy of the proposed order at the

same time Plaintiff provided it to the Court. This Court watched the Defendant,' Plaintiff, and

Plaintiff’s counsel all walk out of the court room together while speaking with one another. On
June 10, 2021, Plaintiff filed a supplemental affidavit of Kelley Evan’s in support of the motion
for sMaw judgement. In the Affidavit, Ms. Evans, as case manager for Plaintiff, stated that
immediately upon leaving the court room she, Plaintiff’s counsel and the Defendant sat down in
the court conference room located just outside the court room. Ms. Evans testifies Plalntlff’s
counsel explained to the Defendant that this Court had granted Plaintiff’s motion, that Plamtlff's
counsel would draft a proposed order and email it to the Court and at that time he would alse email
the proposed order to Defendant and if she wished to comment.on the proposed order éhe 'ghould
provide a written response of her comments to this Court. In the Affidavit Ms. Evans' further
testifies that Defendant commented she was on the Cooper River Bridge eight minutes prior to
12:00 p.m., driving to the courthouse and then stated: “but you can'’t be late for the judge.” Ms.
Evans further testified that the Defendant made multfple specific comments regarding facts of the
case while speaking with her and Plaintiff’s counsel in the conference room. This Court finds that
Ms. Evans’s affidavit testimony provides further supporting evidence that the Defendant was
aware that the hearing was scheduled for 12:00 p.m. and further understood at that time the
importance of the hearing and the importance of timely appearing at the hearing "~ = ¢
FACTUAL HISTORY
Plaintiff was appointed conservator for the assets, affairs and éstate of Muriel W. Clarkin

by a temporary order dated January 16, 2015, and a permanent order dated March 27, 2015, in case
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nurnber 2014-GC-10-0209, by the Honorable Tamara C. Curry, Charleston Count Probate Judge
(hereinafter “Probate Matter”). Muriel W. Clarkin (hereinafter “Clarkin”) is an eight_y-.eig..t_)t. year
old widow who has four living children, and Clarkin requires finances and funds to provide fe(
Clarkin’s necessary assisted living care. Defendaat Patricia Clarkin Smith (hereinafter
“Defendant”) is a daughter of Clarkin. On December 22, 2014, in the Probate Matter the
Honorable Tamara C. Curry by Ex Parte Order made a prelumnary finding of fact that Clarkm s
physman had certified in writing that Clarkin is mcapacxtated and unable to make decisions for
herself and in her best interest. Thereafter as a matter of law Judge Curry ordered Clarkin is
adjudged to be an incapacitated person, as defined by South Carolina Probate Code §62-5-101(1).
The Temporary Order was Subsequently reconfirmed by orders dated 1/16/15 and 3/27/15.

Defendant contested the Petition.

FINDINGS OF FACT

1. I find that Defendant was properly noticed of this motion hearing by bottl .f._'lr'_s._t?clas_s
mail and electronic mail. - .

2, Ifind that Defendant had actual knowledge that this hearing was scheduled for May
11,2021, at 12:00 p.m.

4, I find that Defendant over the course of this matter has been represented by three
different legal counsel and had adequate notice of this hearing to retam a fourth counsel to
represent her in this matter at the hearing on tl_le motion for summary judgment, but did not do so.

5. I find that Defendant has established a pattern and practice in this matter of seeking
to postpone or delay hearings. '

6. I find that Defendant had the capability to appear and defend the motien for

summary judgment but did not do so.
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7.+ Ifind in or around October or November of 2014, prior to Defendant’s sister Muriel

Kennedy (hereinafter “Kennedy”) filing a probate petition to appoint a conservator for Clarkin,

Kennedy contacted Defendant regarding Clarkin’s reduced mental capacity and requested that

Defendant sigh paperwork consenting to a finding of incapacity of Clarkin. Plaintiff presented
evidence to this Court that Defendant testified at her Deposition, that in October or Noveniber of

2014, her sister Muriel Kennedy called Defendant and said:

A.  “You know Mama’s memory is getting bad. And [Defendant] said: Yeah: Well
she’s in her 80’s. Muriel Said: I want you to come ~I'm paraphrasing. I’'m definitely
paraphrasing. Muriel called me wanting me to sign paperwork. - '
Q. For what?

A. Saying that Mama could not take care of herself.
Q When was this?

A. It was — it was October, November. Because that’s when my warning lights went

off. And I said. No, hell no” (Depo Excerpts pg. 81 In 20-pg 82 In 10)

8. I find that on or‘ about November 1, 2012, Defendant recei'ved‘ $6,000.00
(hereinafter “11/1/12 $6,000”) from Clarkin. I find Defendant has acknowledged she has an
obligation to repay the 11/1/12 $6,000 but has not repaid said funds. Plaintiff presented this court
evidence in support of this finding as evidenced by Exhibits A, B, and C attached to _quintiﬁ’s

“motion. | |

9. I find that on or about August 21, 2013, Defendant obtained $1_,5(.)Q.QQ (pepginagftgr
“8/21/13 $1,500") from Clarkin which she agreed to ‘repay Clarkin and- Defendant ‘has
acknowledged she has an qbligation to repay Clarkin for said funds but has not done so as
evidenced by Defendant’s admissions in her answer to Plaintiff’s summons and complaint filed in
this matter and further supported by evidence Plaintiff presented to this Court in Exhibit B attached
to Plaintiff’s motion for summary judgment.

10.  Ifind that on July 30, 2013, Clarkin through her counsel attorney Gibson recorded

a deed in RMC office of Charleston County in Book 0351 at Page 348 wherein Clarkin c"on'veyed
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a half interest in real property Clarkin owned at 602 Atlantic St., Mt. Pleasant,_SC:.2'_9'{64

(hereinafter “the Property””) to Defendant as Joint Tenants with rights of survrvorshlp o

11. I find that beginning in August of 2013 Defendant agreed to pay Clarkin monthly
rent in the amount of $500 a month in exchange for residing the Property. I find Defendant made
monthly rent payments to Clarkin in 2013 and 2014, but Defendant ceased making monthly rent
payments to Clarkin once Plaintiff was appointed conservator for Clarkin in January of 2015.
Plaintiff presented this Court evidence of this in the form of certified copies of probate court
records for the Probate Matter mcludmg petitions for conservatorship and appointment of a
temporary guardlan filed in the Probate Matter, and further evidenced by Exhibits A, B, and E
 attached to Plaintiff’s motion for summary judgment.
12. I find that Clarkin through her counsel attorney Gibson recorded'-a.bov';er"ffb:_f

attorney in the Charleston County Register of Deeds in Book 0319 Pg 644 on March 27, 2013,

which named Defendant’s sister Kennedy as the attorney in fact and Defendant as _sncce'ssor ‘

attorney in fact in the event Kennedy was deceased or unable to serve.

13.  Ifind that on November 12, 2014, Dr. Jacob Mintzer of the Alzheimer’s Reeearch
Center of Roper St. Francis Hospital found that Clarkin lacked the mental capacity to give
informed consent to for a standard clinical assessment as evidence by certified records of the
Charleston County Probate Court for the Probate Matter which Plaintiff presented to this Court.

4. Ifind that on November 18, 2014, Defendant recorded a deed in the RMC office
for Charleston County in Book 0441, Page 484 (hereinafter “November 18t Deed”) whlch is
alleged to have been executed by Clarkin and which conveyed to Defendant, Clarkm s rema1mng
half interest in the in the Property originally owned wholly by Clarkin. I further find that Defendant

did not pay Clarkm any consideration for the November 18" Deed.
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15: T find based upon testimony of the Defendant in her déposition the reason
Defendant caused the November 18 Deed to be drafted, executed and recorded was that she was
concerned that Clarkin may be declared incapacitated and in which case Clarkin would not be able
to sign a mortgage for the Property and therefore Defendant would not be able to get a loan in
Defendant’s own name secured by the AProperty. However, if Defendant owned the Property in
whole, she would not require her mother’s signature to undertake such a transaction.

16. 1 find that on November 18,2014, Defendant éaused Clarkin to.withdraw.$6,000.00

(hereinafter “11/18/14 $6,000”) from Clarkin’s account and provided it to Defendant. I further find

Defendant has acknowledged that she has an obligation to repay Clarkin said funds but has not -

done so as evidenced by Exhibits A, C and G attached to Plaintiff’s Motion for Summary
Judgment. |

17. 1 find that a medical record made by Dr. Michael Mikola of Roper St. Francis
Hospital dated November 26, 2014; evidenced Clarkin was diagnosed with Alzheimef’s dementia
and that after Dr. Mikola examined Clarkin he was of the opinion: “I don’t believe she should be
making ﬁn;':lncial or other decisions for herself. I believe that underlying memory disorder will
render her- incompetent to make such decisions. . .” I make this finding based upon the evidence
of certified records of the Charleston County Probate Court for the Probate Matter Which Plaintiff
presented to this Court. | _

18. * Ifind that a certified record of the Charleston County Probate Court for the Probate
Matter, in the form of the letter from Dr. Mikola dated January 7, 2015, further confirms that
Clarkin had been dlagnosed with Alzheimer’s disease at the time and the doctor was of the opinion

that a guardian and conservator should be placed over Clarkin.
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19:  Ifind that on December 8, 2014 Defendant caused a subsequent power of ;tfori;ey;
to be executed by Clarkin which named Defendan.t along with her sistér Kennedy as dual éﬁomeys
in fact and Defendant then recorded the subsequent power of attorney in the Charleston RMC
Office in Book 0445 at Pate 144.!

20. I find that by Tempolrary Order of the Charleston County Probate Court filed
December 22, 2014, in the Probate Matter the Court declared Clarkin incapacitated.

21.  In find that on December 23, 2014, Defendant, in the presence of Clarkin, was
informed by law enforcement that the Probate Court had declared Clarkin incapa'citateﬂ. I find that
- thereafter Defendant withdrew $10,000.00 (hereipaﬁer “12/23/14 $10,000”) from an account titled
in Clarkin’s name,aloﬁe and Defendant subsequently used said funds to retain counsel to r_clal;.resent
Defendant, not Clarkin. I further find that Deferidant has acknowledged an oblig'at'i.or'll to’ feiiéy
Clarkin and/or Plaintiff said funds but has not done so. I make this finding based upon Defendant’s
deposition testimony as well as the evidence of Exhibits A a;nd G attached to Plaintiff’s Motion
for Summary' Judgment (hereinafter collectively the 11/1/12 $6,000, 8/21/13 $1,500, 11/18/14
$6,000, and the 12/23/14 $10,000 are referred to as the “Dispersed Funds™).

22.  Ifind that Defendant is a party to the Probafe Matter and first made an appearance
in the Probate Matter, through counsel, in January of 2015. |

23. I take judicial notice of the findings of fact of the Honorable Tamara C. Curry in
the Order dated March 27, 2015, in the Probate Matter wherein Judge Curry made the following
finds of fact and conclusions-of law: |

“FINDINGS OF FACT
2. Mrs. Clarkin was evaluated pursuant to Court Order by des1gnated
examiners Leonard W. Mulbry, Jr. MD, and Debra A. Dinolfo, M.A., LPC.

! The Charleston County Probate Court by order in the Probate Matter subsequently declared said power of .
attorney void ab initio.

10
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3. Dr. Mulbry testified he diagnosed Mrs. Clarkin with Major Depressive
Disorder and Neurocognitive Disorder, Mild.

4, Dr. Mulbry also testified these diagnoses render Mrs. Clarkin su'sceptible to -
undue influence. '

5. Dr. Mulbry further testified that Mrs. Clarkin had a very difficult time:
providing information about her assets and liabilities. He testified that she had
basically lost touch with her finances, with who was paying her bills and where her
money was going. : .
6. Ms. Dinolfo testified that based on the evidence at the hearing she was of
the opinion Mrs. Clarkin was unable to manage her finances. R
7. Both examiners opined that Mrs. Clarkin lacked sufficient understanding or
capacity to make responsible decisions concerning her finances and assets. The

examiners recommended that a permanent Conservator be appointed for Mrs.
Clarkin. . . ' - ' '

CONCLUSIONS OF LAW

1. The Court finds that there is clear and convincing evidence that Muriel W.
Clarkin is incapacitated to such an extent that she lacks sufficient understanding or

capacity to make or communicate responsible decisions regarding her property,
finances and her person.”

24.  1find that Plaintiff has presented sufficient evidence in the record in this matter to
find that Clarkin lacked sufficient mental capacity on November 18, 2014 to execute the Novliembcr
18" Deed. |

25.  Ifind that on March 31, 2016, Defendant executed a deed to the Prbpt':rty" to Patric.ia
Clarkin Smith, Trustee of the Patricia Clarkin Trust Dated March 3'1., 2016 (tiereinaﬂcr “Trust
Deed”), which was Recorded on April 6, 2016-in Book 0545 at Page 374 (Exhibit I to Plaintiff’s
motion).

26.  1find that Defendant as settlor and trustee of the Patricia Clarkin Trust dated March
31, 2016,' took title to the Property through the Trust Deed without_payin_g consideration for the
Property, with knowledge the Property was encumbered by a mortgage recorded in the RMC office
of Charlestor; County in Book 664 at Page 769, and with Defendant’s further kndWlédge that
Plaintiff claimed Defendant owed Plaintiff the amounts claimed owed as set forth in'lslaiﬁﬁffs-

Motion for Summary Judgement and the exhibit’s attached thereto.

11
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27: Tfind that Defendant is obligated to repay Plaintiff as conservator-for Clarkin the

Dispersed Funds.
LEGAL ANALYSIS
STANDARD

“Under Rule 56(c), SCRCP, the party seeking suxﬁmary judgment has the initial burden of
demonstrating the absenee of 2 genuine issue of material fact. Once the perty moving for summary
judgment meets the initial burden of showing an absence of evidentiary support for the opponent's
case, the opponent cannot simply rest on mere allegations or denials contained in the pleadings.
Rather, the nonmoving party must come forward with specific facts showing there is a‘genuine
issue for tn'el.” Regions Bank v. Schmauch, 354 S.C. 648, 660, 582 S.E. 2d 432 (2003).
L DISBURSED FUNDS

A, Money Had and Received

“An action for money had and received exists where a defendant has money belonging to
the plaintiff which in equiey should be repaid to the plaintiff. In order to recover on a count for
money had and received . . . the. plaintiff must show he has ek;uity and conscience on his side, and
that he could recover in a court of equity. . . Once the requirements of an action for money had and
received are proven, the equitable principles of unjﬁst enrichment and restitution provide a remedy.
An action for money had and received is based upon a quasi-contract or a contract implied in'law.

. In addition, the court adopted the Scudder May test as the sole test for a quantum meru1t/quas1-

contractllmphed by law claim. This test mandates: (1) a benefit conferred by plamtxff upon the
defendant; (2) realization of that benefit by the defendant; and (3) retention of the benefit by the
defendant under circumstances that make it inequitable for him to retain it without paying its

value.” Okatie River v. Southeastern Site Prép, 353, S.C. 327, 334-35, 577 S.E.2d 468 (2003).

12
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“Because the applicable statute and case law do not exclude the award of prejudgment interest for
a claim under the theory of quantum meruit, it appears that our appellate courts have implicitly
recogmzed that such an award is permissible.” QHG of Lake City, Inc. v. McCutcheon, 360 S C.
196, 206 600 S.E.2d 105 (2004).

In this case Plaintiff has presented sufficient evidence to establish that Defendant recelved
all of the Dlspersed Funds, that Defendant realized the benefit of receiving the Dlspersed Funds
and retention of the Dispersed Funds by Defendant without repaying Plaintiff as conservator for
Clarkin would be inequitable. I further find that Plaintiff is entitled to award of prejudgment
interest upon the dispersed funds from January 0of 2015 to the date of this Order at the current legal
rate of interest of 7.25%. I find that a genuine issue of material fact does not exist with regard to
the Dispersed Funds such that I find as a matter of law tﬁat Plaintiff is entitled to a judgment
against Defendant in the amount of $23,500.00 for the Dispersed Funds, plus an award of
prejudgmcnt interest on that amount in the amount of $9,228.65 for a total Judgment due with
regard to the Dlspersed Funds in the amount of $32,728.65. |

B. Unjust Enrichment

“A party may be unjustly enriched whee it has and retains benefits or menes; whlchm
justice and equity belong to another. Unjust enrichment is an equitable doctrine which permits the
recovery of that amount ﬂle defendant has been unjustiy enriched at the expense of the plaintiff.”
Dema v. Tenet Physician Se}vices-Hilton, 383 S.C. 115, 123, 678 S.E.2d 430 (2009). “In South

Carolina pre-_;udgment interest may also be awarded in equlty cases, conversion cases, and

property cases.” Vaugh Dev v. Westvaco Development, Inc., 372 S.C. 576, 579, 642, S.E. 2d 757

(Ct. App. 2007)

i3
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In this case I further find the Plaintiff has present sufficient evidence to establish in a court
of equity an award of judgment against Defendant with regard to the Dispersed Funds under
Plaintiff’s cause of action for unjust enrichment. I further find that Pléintiff would be entitled to
an award of prejudgment interest on its cause of action for unjust enrichment. However, this
finding does not change or increase the amount of fhe final judgment awarded with regard to the
Dispersed Funds which shall remain at the total amount of $32,728.65, including prejudgment
interest as set forth above.

Finally, because the Plaintiff has established that it is entitled to an award of judgment for
. the dispersed funds, including an award of prejudgment interest on the judgment under its causes
of aétion for money had and received and unjust enrichment this Court does not find the need to

make a determination with .regard to the dispersed funds as fo Plaintiff’s remaining asserted éau's'és
of action for cdnversion or quantum meruit.
II. DEFENDANT’S MONTHLY RENT MONEY OBLICATION
_A‘. Promissory Estoppel
“A contract and promissory estoppel are two separate and distinct legal theories. They are
two different creatures of the law; they are not legally synonymous; the birth of one does not spawn
_ thé other. Our courts recognize a remedy in equity if the claimant can prove: (1) the presence of a
promise unambiguous in its terms; (2) reasonable reﬁapce upon the promise by the pafty to whom
the promise is made; (3) the reliance is expected and foreseeable by the pafty who makes the
promise; and (4) the party to whom the promise is made must sustain injury in feliaﬁce on' the
promise. The applicability of the doctrine debends on whether the refusal to apply it Wbﬁld be
virtually to sanction the perpetration of a fraﬁd or would result in other injustice. Unhke ai.c:ont.fa.(:t

which requires a meeting of the minds and consideration, promissory estoppel looks at a promise,
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its subsequent effect on the promisee-. . .” Satcher v. Satcher, 351 S.C. 477, 483-84, 570 S.E.2d
535 (Ct. App. 2002). “In South Carolina pre-judgment interest may also be awarded in equity
cases, conversion cases, and property cases.” Vaugh Dev. v. Westvaco Development, Inc., 372
S.C. 576, 579, 642, S.E. 2d 757 (Ct. App. 2007)

In this case Plamtlff has presented sufficient evidence to establish in a court of equlty that
Defendant promised to pay Clarkin monthly rent payments of $500 a month in exchange for
Defendant residing in the Property. Plaintiff presented evidence that Defendant made _monthl_y rent
payment to Clarkin in 2013 and 2014 but ceased making monthly rent payment_é .oxnlce Plamtlff
began acting as conservator for Clarkin in January of 2015. Plaintiff presented credible e;/idence

to this Court that the current value of the Property is over $500,000 and that the current rental

value of the property is over $2,500.00 a month. Plaintiff presented évidence that Clarkin

reasonably relied upon Defendant' paying Clarkin monthly rent for residing in the Property and
that Clarkin’s reliance on Defendant’s promise to pay rent was reasonable, expected and
foresee;clble by Defendant. Further Plaintiff has presented sufficient evidence that Plaintiff
standing in Clarkin’s shoes as conservator was damaged by Defendant failing to continue to'm'ake
the‘monthly rent payments she promised to pay. Therefore, this Court finds in equity that 'Piéipﬁff
is entitled to a judgment for monthly back rent unpaid by Defendant from the J anuary of 2015
- when Plaintiff began serving as conseﬁatof through the month this Order is filed in May of 3031,
This Court calculates said amount of back rent due at $500 a month for 77 months to ‘equal
$38,500.00. This Court further finds Plaintiff is entitled to an awara of prejudgment interest upon
the back rent due from Janixary of 2015 to May of 2021 at the current legal rate of interest of
7.25%. This prejudgment interest is due and awarded upon each back rental payment from the

month it became due through May of 2021. The total amount of prejudgment interest awarded on
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the'back rent due is $8,255.88, with a total amount due for judgment with regard to the back rent
being $46,755.88. |

B. Unjust Enrichment

“A party may be unjustly enriched when it has and retains benefits or money which in
justice and equity belong to another. Unjust enrichment is an equitable doctrine which permits the
recovery of that amount the defendant has been unjustly enriched at the expense of the plaingiff. ?
Dema v. Tenet Physician Services-Hilton, 383 S.C. 115, 123, 678 S.E.2d 430 (2009). ..“In; South
Carolina pre-judgment intereét may also be awarded in equity cases, conversion cases, and
property cases.” Vaugh Dev. v. Westvaco Developrhent, Inc.,372 S.C. 576, 579, 642, S.E. 2d 757
(Ct. App. 2007)

In this case I further find the Plaintiff has presented sufficient evidence to establish in a
court of equity an award of judgment against Defendant with regard to the back rent under
Plaintiff’s cause of action for unjust enrichment. I further find that Plaintiff would be entitled to
an award of prejudgment interest on its cause of action for unjust enﬁchmentl However, this
finding does not change or increase the amount. of the final judgment awarded with regard to thie
back rent which shall remain at the total amount of $46,755.88, including preJudgment mterest as
set forth above. ‘

Finally, because the Plaintiff has established that it is entitled to an award of judgment for
the back rent due, including an av.vard'of prejudgrnenf interest on judgment under its .causes. of
action for promissory estoppe! and unjust enrichment this Couﬁ does not find the need to make a
determination with regard to the back rent due as to Plaintiff’s remaining asserted cause of action
for quantum meruit.

II. 11/18/14 DEED

.16
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A..  Declaratory Injunctive Relief (Undue Influence)

“A suit for declaratory judgment is neither legal nor equitable, but is determined by the
nature of the underlying issue.” Felts v. Richland County, 303 S;C. 354, 356, 400 S.E.2d 781
(1991). “An action to,_ set aside a deed on the basis .of undue influence is an actibn,in equity.”
Skipper v. Perrone, 382 S.C. 53, 57, 674 S.E.2d 510 (Ct. App. 2009). “Generally, the party
_ attacking a deed has the burden of proof. However, the Supreme Court held an inferencé of undue
influence will arise upon a showing of great mental weakness of the grantor and gross inadequacy
of consideration. The Court explained: It is not necessary, in order to secure the aid of equity, to
prove that the deceased (grantor) was at fhe time insane, or in such a state of mental imbecility as
to render her entirely incapable of éxecuting a valid deed. It is sufficient to show that from her
sickness and infirmities she was at the time in a condition of great mental weakness, and that there
was gross inadequacy of consideration for the conveyance. From these circumsfances imposition
of undue influence will be inferred. The Court recognized this inference applies even 'ab's'ent.“él
confidential relationship.” Id. at 57-58 (citations omitted). "Even ab'se‘x'it"" a “confidential
- relationship, this court has several times approved the principle that imposition or undue influérice
upon the grantor will be infefred from proof of great mental weakness, not amouriting to ixibapaéity
to execute a valid deed, accompanied'lby gross inadequacy of consideration.” Brooks v. Kay, 339
S.C. 479, 490, 530 S.E.2d 120 (2000) (citations omitted). “A confidential rellationship arises when
the grantor has placed his trusf and confidence in the grantee, and the grantee has exerted dominion
over the grantor. The essence of the relationship is the_ trust and confidence. Id. Mere fn'ehdsiiip
between the parties is not sufficient. The relationship must be one implying confidence. Some
evidence is required that the grantor actually reposed trust .in the grantee in the handling '.éf her

affairs.” /d. at 488. (citations omitted). “Once a contestant has proven a confidential reiafibnéhip
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+ existed at the time of conveyance, the burden shifts to the grantee to prove that the eentestant's
conveyance was not rhe product of undue influence.” Dixon v. Dixon, 362 S.C. 388, 398, 6(-)8,.
S.E.2d 849 (2005). In Brooks the court voided a deed on the ground of undue‘inﬂue._nce. statmg |
“Even if Brooks was mentally competent enough to execute a deed there is no doubt that she was
rapidly approaching senility, if not already suffering from the Alzheimer's disease responsible for
her commitment to the State Hospital only one year after the transaetiorr in question.” Brooks at
490.
In this case this Court finds Clarkrn lacked capacity at the time of execution to execute the
11/18/ 14 Deed. Plaintiff has.presented this Court sufficient evidence in the form of certified
probate court records from the Probate Matter that Clarkin was incapacitated at the time of the
execution of the 11/18/14 Deed Plaintiff presented evidence that on November 12; 2014, Just
days prior to the execution of the Deed, Dr. Jacob Mintzer of Alzheimer’s Reseerc':h (':;'e"nt_e"'r‘ .6f
Roper St. Francis Hospital found that Clarkin lacked the mental capacity to give informed ¢orisent
to for a standard clinical assessment. Further on November 26, 2014, Dr. Michael Mikola ofRoper
St. Francis Hospital in a report, notes Clarkin was diagnosed with— Alzheimer’s dementia and that
Dr. Mikola was of the opinion he did not believe Clarkin should be .making financial or other
decisions for herself and that her underlying memory disorder will render her incompetent to make
srrch decisiorrs. Thereafter, just a mr)nth later, by Ex Parte Order dated December 22, 3014, the
Probate Court declared Clarkin an incapacitated person and appointed a temporary guardian and
conservator for Clarkin. Then, after two court appointed medical examiners examined Clarkin, the
Probate Court on March 19, 2015, held a formal hearing on the subject and the Probate Court by
* Order declared Clarkin permanently in¢apacitated and appointed Plamtrff permanent conservator

for Clarkin. In its order the Probate Court noted that one of the examining doétoré 'tesiiﬁe:d" thathe

18
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believed Clarkin’s diagnosié rendered her susceptible to undue influence. Therefore, the 11/18/14
Deed is void ab initio.

However, even if this Court did not make a finding that C,_llarkin lacked the capacity to
execute the 11/18/14 Deed, this Court would still find the beed slhould be declared void based
up(;n a lack of consideration paid by the Defendant companied with undue influence exerted by
Defendant over her mother Clarkin.

This Court finds as a matter of law that a confidential relationship existed ‘between
Defendant and Clarkin at the time Clarkin executed the 11/18/14 Deed. Defendant conceded in her
Complaint that Clarkin imposed a special confidence in Defendant. Defendant testified that ‘her
mother placed great trust and confidence in her (Exhibit “A” pg. 83, In 24 — pg. 84, In 4). Clarkin
also impéu'ted fiduciary responsibilities onto Defendant. On March 18, 2013, Clarkin executed a
durable power of attorney whicﬁ was record on March 27, 2013 in ‘the RMC.Ofﬁce for Charleston
County in BK 0319 at PG 644 (hereinafter “First POA”). The First POA named Defendant as the
alternate successor attorney in fact. On December 8, 2014, Clarkin executed a second durable
powef of attoney, which named Defendant as a dual attorney in fact with her sister Mu‘r'iel
Kennedy. Therefore, there is sufficient evidence to establish the existence of a confidential
relationship between Defendant and Clarkin.

This matter is analogous to Brooks. Here, the Court finds Defendaﬁt paid no’consideration
for the 11/18/14 Deed conveying Clarkin’s remaining interest in tile Property to Defénddnt. Further
Plaintiff has presented this court sufficient evidence in the form of certified probate court records
from the Probate Matter that Clarkin was suffering from a great mental weakness at the time of
the execution of the 1 l‘/ 18/14 Deed. In Brooks the court voided the deed based on undue influence

stating “Even if Brooks was mentally competent enough to execute a deed there is no doubt that
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she -was rapidly approaching senility, if net already suffering from the Alzhe:imer's disease
responsible for-her commitment to the State Hospital only one year after the transaction in
qdestion.” Brooks at 490. Here, due to her Alzheimer’s diag_nosis Clarkin was declared
Aincapacitated contemporaneous with the transactien in question, rather than a year later, as was the
case in Brooks. Therefore this Court would further declare the 11/14/18 Deed void ab initio even
if this Court had not found that Clarkin lacked capacity to execute the 11/14/18 Deed because the
Defendant paid no consideration for the Deed and exerted undue inﬂuenc.e over her mother Clarkin
who suffered a great mental weakness at the time of execution of the 11/18/14 Deed

Plaintiff also requests an award of costs pursuant-to S.C. Code §15-53-100. Plamtnff‘s
counsel has presented this Court with an affidavit statmg that Plaintiff has incurred legal costs in
this matter in the amount of $1,664.60. 1 find Plaintiff is entitled to a judgment against Defendant
for costs incurred in the amount of $1,664.60. |

B. Fraudulent Conveyance

“The Statute of Elizabeth provides: Every gift, grant, alienation, bargain, transfer, and
eonveyance of lands ... for any intent or purpose to delay, hinder, or defraud creditors and others
of their just and lawful actions, suits, debts, accounts, damages, penalties and forfeitures must be
deemed and taken ... to be clearly and utterly void. In interpreting this statute, this Court has held
conveyances shall be set aside under two conditions: First, where there was valuable codsi.deratiqn
and the transfer is made by the grantor with the actual intent to defraud; and, second, Whiré a
transfer is made without actual intent to defraud but without valuable consideration.” Oskin v.
Johnson, 400 S.C. 390, 735 S.E.2d 459 (2012). "Where transfers to members of the family are
attacked either upon the ground of actual fraud or on account of their voluntary character, the law

imposes the burden on the transferee to establish both a valuable consideration and the bona fides
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of the transaction by clear and convincing testimony. . . Fraudﬁlent intent in such ins'tanc.:e':s can
usually be shown only by a consideration of the attendant facts and circumstances, a reso-rt to
which must usually be ‘had in order to distinguish between transactions which are bona fide, and
those which are not. The Courts frequently must resort to evidence or circumstances which ére not
properly explained, when such circumstances lead to the belief that a &au&ulent inten't was présent.
. . Certain circumstances so’ freéuently attend conveyances to defraud creditors that they are

recognized and referred to as "badges of fraud.” The badges tend to excite suspicions as to the

bona fides of a challenged conveyance. Unexplained, they may warrant an inference of fraud. .

Whether the inference is warranted depends in large méasure on whethera satisfaqtory exp}ag&;tiqn
is presented. The facts which are recognized indicia of fraud are numerous, and no c_oﬁx;t,qqt_l_ld
pretend to anticipate or catalog them all. Among the generally recognized badges of fraud éfe the
insolvéhcy or indebtedness of the transferor, lack of consideration for the conveyan‘ée, ré]ationsliip
between the transferor and the tranéferee, the pendency or threat of litigatidn, secrecy or
concealment, departure from the usual method of business, the transfer of the debtor's entire estate,
the reservation of benefit to the transferor, and the retention by the debtor of possessiop of the
property. Although it has been said that a single badge of fraud .may stamp a transaction as
fraudulent, it is mo}e generally held that while 6ne ci;cumstance recognized as a badge of fraud

may not alone prove fraud, where there is a concurrence of several such badges of fraud an

inference of fraud may be warranted.” Coleman v. Daniel, 261 S.C. 198, 208-210, 199 S.E.2d 74

(1973).
In this case the November 18" Deed and the Trust Deed constitute conveyance of lands for
thé purpose hindering others of their just and lawful actions. Both conveyances were without

consideratioh, and the circumstances of the conveyances evidence multiple badges of fraud
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- including-lack of consideration for the conveyance, relationship between the transferor and the
transferee, the pendency or threat of litigation, secrecy or concealment, departure from the usual
method of business, and the transfer of the Clarkin’s entir.e interest in the Property when' befenddnt
already possessed a half interest with rights of survivorsh.ip.in the Property.

Here, Defendant already possessed a fifty percent interest in the Propel.'t}; _\':v-ith nghts of
survivorship. Defendant testified that that her s-ister Kennedy came to her a month or tv.vo prior to
- the execution of the November 18" Deed 'and asked her to sign | papers declaring élmkin
incpmpetent. Defendant testified that she did not know what Kennedy was up to, but she did not
think it was good. Defendant testified that the reason she caused the November 18" Deed to be
executed and recorded was because if her mother Clarkin was declared'incompetent then Clarkin
would not be able to sign a mortgage on the property securing a loan for the benefit of'Defendaht,
but if Defendant was the sole titleholder to the Property she would not need her mother’s si gna'turev.
Defendant testified that she knew at the time that if full and complete title to the Pr.ép'efty‘_iivzis
transferred to her name, it could cause Wells Fargo to call the ﬁote secured by the mortgage on the
property immediately due and owing (Exhibit “A” pg. 139,In. 5142, ln.. 12). Thé'No'v.éml;'é'r' 18®
Deed was not drafted or recorded by Attorney Mac Gibson who had historically and only & year
prior had been Clarkin’s usual attorney for drafting deeds, wills, and powers of attorney.
Thereafter on December 8, 2014, Defendant caused the Second POA to be executed and recorded
giving her power of attorney over her mother Clarkin and again not utilizing the services of Mac
Gibson. These actions were undertaken in secrecy and conéealment and without the kn'owfedge
of her sister Kennedy who had durable power of attorney over Clarkin at the time. These actions
were taken a month or less before Kennedy filed her ﬁetition with the probate court to- declare

Clarkin incompetent and to appoint a conservator, and in her petition Kennedy referenced both the
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November 18" Deed and the Second POA as a basis for her petition. Thereafter, Clarkin was
declared incompetent. Plaintiff was appointed conservatdr and began communicating with
Defendant about repaying Clarkin for various improper transactions (See Exhibits C, E, and H to
Plaintiff’s Motion as well as the affidavit of Kelley Evans filed August 13, 2019 in this matter).
Defendant contested the Probate Matter and as the very litigious and contested Probate Matter
: édﬁtinued Defendant learned through filings, hearing, and mediations that Plaintiff did not believe
the Novembef 18" conveyance was a proper and valid conveyance. Thereafter on March 31, 2016,
a year before this action, Defendant again conveyed the ‘Property without consideration to a trust
bearing her name and for which she is trustee v;'ith full knowledge that she owed Clarkin both
funds and a half interest in the Property. I find Defendant as Settior and Trustee of the Patricia
Clarkin Trust dated March 31, 201 6, did not take title to the Property as a bona.ﬁd.é pﬁiéha'ééf for
value, because Defendant as trustee paid no consideration for the transfer and took title to the
Property thréugh the Trust Deed with knowledge the property was encumbered by a mortgage and
that Plaintiff claimed defendant was in debt to i’lairitiff and the November 18" Deed was not a
valid conveyance. S.C. Code Ann. § 62-7-106 states that principles of equity su;}pleméﬁt the law
of trusts in this state. S.C. Cc;de Ann. § 62-7-103(14) defines a “Settlor” of a trust as a person who
contributes property: to a trust. Here Defendant contributed the Property to the trust which bears
-her own name, for which she is the trustee, and which the trust creation date and the date Deferidant
transferred the Property to the trust are the same, S.C. Code Ann. § 62-7-505 provides “during the
lifetime of the settlor, the propberty of a revocable trust is éubject' to claims of the settlor’s éreditors.
This Court finds as a matter of law that Plaintiff should prevail on its claim for.ﬁéi‘l:élu_le':'ii:t
conveyance and both the November 18™ Deed and the Trust Deed are void ab initio. .

Quiet Title
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“An action to remove a cloud on and quiet title to land is one in equity.” Bryan v. Freeman,
253 8.C. 50, 52, 168 S.E.2d 793 (1969) “In an action to quiet title, the plai.ntiff must recover on
the strength of his own title, not on the alleged weakness of the defendant's titlg.”_Hoogenbppm'y.
City of Beaufort, 433 S.E.2d 875, 880 (Ct. App. 1992)

In this case Clarkin obtained sole title to the Property by deed dated ar_id recorded on
January S, 1998 ahd recorded in the RMC office for Charleston County in Book J-295 at Page 592.
Thereafter Clarkin deéded a half interest in the Property to Defendant with Clarkin and Defendant
possessing rights of survivorship as evidenced by the deed recorded in the RMC Office for

Charleston County August 7, 2013 in Book 0351 at Page 348. Thereafter Defendant caused the

November 18" Deed and the Trust Deed to be recorded both of which deeds this Court by this

Order has now declared to be avoid ab initio. Therefore, this Court finds that fee simple title to the
Property should be quieted such that clear title to 602 Atlantic St., Mt. Pleasant, SC 29464’;'Bea'ri1i‘g
TMS# 532-06-00-129 as is more fully described in tﬁat certain deed executed b).’.{Ml.li.'i.éi ‘Walsh
Clarkin on July 30, 2013 and recorded in the RMC Office for Charleston Counfy August 7, 2013
in Book 0351 at Page 348 is once again vested in Muriel Walsh Clarkin'.and Patricia Clarkin Smith
as joint tenants with rights of survivorship, not as tenant§ in common, their Heirs, Successofs, and
Assigns forever.

IT IS THEREFORE ORDERED THAT:

1. Plaintiff, Family Services, Inc., as Conservator for Muriel Walsh Clarkin is

awarded a judgement against the Defendant with regard to the Disputed Funds in the amount of

$32,728.65.
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c2 - Further, Plaintiff, Family Services, Inc., as Consérvator for Muri.el Walsh Clarkin
is awarded a judgement against the Defendant with regard to the unpaid back rent in the amount
of $46,755.88.

3. Further, Plaintiff, Family Services, Inc., as Conservator for Muriel Walsh Clafkin
is awarded a judgement against thé Defendant for costs pursuant to S.C. Code §15;53-100 in the
amount of $1,664.60.

4, Tﬁeréfore Plaintiff, Family Services, Inc., as Conservator for Muriel Walsh Clarkin
is av.varded a judgement against the Defendant Patricia Clarkin Smith, for a total amount of
liquidated damages in the amount of $81,149.13 |

5. Further it is ordered that certain deed dated November 17, 2014, for the real
property located at 602 Atlantic St., Mt. Pleasant SC, 29464, whereby Muriel Walsh Clarkin
granted Patricia Clarkin Smith all of Mrs. Clarkiﬁ’s remaining interest in the Property as evidenced
by the recording of said deed on November 18, 2014; in the Charleston County Register of Deeds
Office in Book 0441 at Page 484, is hereby declared void ab initio.

6. Further it is ordered that certain deed dated March 31, 2016, for the real property
located at 602 Atlantic St., Mt. Pleasant SC, 29464, whereby Patricia Clarkin Smith granted
Patricia Clarkin Smith, Trustee of the Patricia Clarkin Trust Dated March 31, 2016 all"of M.

Smith’s interest in the Property as evidenced by the recording of said deed on April 6, 2016, in the

Charleston County Register of Deeds Office in Book 0545 at Page 374, is hereby declared void ab -

initio,
7. Finally, fee 51mple title to the Property is quleted such that clear title to 602 Atlantic
- St Mt Pleasant, SC 29464 bearing TMS# 532-06-00-129 as is more fully described in that certain

deed executed by Muriel Walsh Clarkin on July 30, 2013 and recorded in the RMC Office for
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Charleston County August 7, 2013 in Book 0351 at Page 348 is once again vested in Muriel Walsh
Clarkin and Patricia Clarkin Smith as joint tenants with rights of survivorship, not as tenants in

common, their Heirs, Successors, and Assigns forever.

The Honorable Mikell R. Séarborough

' ' Master in Equity for Charleston County
June , 2021

——

Charleston, South Carolina
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Charleston Common Pleas

Case Caption: Family Services Inc , plaintiff, et al VS Patricia Clarkin Smith
defendant, et al

Case Number: 2017CP1005427

Type: Master/Order/Other

So Ordered

s/Mikell R. Scarborough 3062

Electronically signed on 2021-06-21 11:59:09 page 27 of 27
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