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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon.
 
Attached for filing please find correspondence from Wesley B. Sawyer, along with a Notice of
Appeal, Proof of Service, and five Orders from the lower court that are the subject of the Appeal.
 
Please do not hesitate to contact Mr. Sawyer should you have any questions.
 
Thank you,
Diane Black

 
Diane L. Black
Legal Assistant to Wesley B.
Sawyer, Timothy J. Newton, and
Diana M. August
 

DD:  803-782-4100, Ext. 1262
Post Office Box 6648
Columbia, SC 29260
www.murphygrantland.com
 

 
Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be
privileged or confidential and are intended solely for the individual or
entity to whom they are addressed.  If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it
immediately.  Any unauthorized dissemination, distribution or copying of
this communication is strictly prohibited.
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IN THE STATE OF SOUTH CAROLINA 
 


In the Court of Appeals 
     


 
APPEAL FROM RICHLAND COUNTY 


Court of Common Pleas 
 


Alison Renee Lee, Circuit Court Judge 
     


 
Case No. 2019-CP-40-2528 


     
 
 


Patti Ann Burns, ..................................................................................................... Plaintiff, 
 


v.  
 


Larry Branham, ..................................................................................................Defendant, 
 
 
of which United Services Automobile Association is the ................................. Appellant, 
 
and Patti Ann Burns is the .............................................................................. Respondent. 
 


     
 
 


NOTICE OF APPEAL 
 


________________________ 
 


Appellant United Services Automobile Association (“USAA”), a carrier alleged to 


provide underinsured motorist coverage,  appeals the following orders: 


1. Order of Default of UIM Carrier filed November 9, 2020; 
2. Form 4 Order Denying USAA’s Motion for Relief from Default filed 


July 15, 2021; 
3. Form 4 Order Denying USAA’s Motion to Strike and Set Aside Default 


or, in the Alternative, Motion to Reconsider filed February 4, 2022; 
4. Order Granting Plaintiff’s Motion to Refer to Special Referee filed 


April 12, 2022; and  
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5. Special Referee Christopher Isgett’s Default Judgment Order filed 
February 13, 2023.  


 
On February 13, 2023, Appellants received written notice of entry of the Default Judgment 


Order.  Copies of the Circuit Court’s/Special Referee’s orders are attached.  


 
Respectfully submitted, 


MURPHY & GRANTLAND, P.A. 
 
s/Wesley B. Sawyer   


     Wesley B. Sawyer, Esquire (S.C. Bar No. 100229) 
     John M. Grantland, Esquire (S.C. Bar No. 64158) 
     P.O. Box 6648 
     Columbia, SC  29260 
     (803) 782-4100 
     wsawyer@murphygrantland.com 
     jgrantland@murphygrantland.com 


Attorneys for the Appellant 
 
 


 
Other Counsel of Record: 
 
Paige B. George, Esquire 
Barry B. George, Esquire 
1419 Bull Street 
Columbia, SC 29201 
(803) 400-1219 
lawyer@paigebgeorge.com 
Attorneys for Respondent 
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IN THE STATE OF SOUTH CAROLINA


In the Court of Appeals


APPEAL FROM RICHLAND COUNTY
Court of Common Pleas


Alison Renee Lee, Circuit Court Judge


Case No. 2019-CP-40-2528


Patti Ann Burns, .................................................................................................. Plaintiff,


v.


Larry Branham, ..............................................................................................Defendant,


of which United Services Automobile Association is the ................................ Appellant,


and Patti Ann Burns is the ........................................................................... Respondent.


______


PROOF OF SERVICE
________________________


I certify that I have served one copy of the Notice of Appeal by email and by
depositing a copy in the United States Mail, postage prepaid, on March 14, 2023, to
Respondent, addressed to her attorneys of record as follows:


Paige B. George, Esquire
Barry B. George, Esquire
1419 Bull Street
Columbia, SC 29201
lawyer@paigebgeorge.com
Attorneys for Respondent


s/Wesley B. Sawyer
Wesley B. Sawyer, Esquire
(S.C. Bar No. 100229)
Murphy & Grantland, P.A.
P.O. Box 6648



mailto:lawyer@paigebgeorge.com
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Columbia, SC  29260
(803) 782-4100
wsawyer@murphygrantland.com
Attorneys for the Appellant



mailto:wsawyer@murphygrantland.com






STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 


      ) 


COUNTY OF RICHLAND   ) 


      ) Civil Action No.:  2019-CP-40-2528 


Patti Ann Burns,    ) 


      ) 


    Plaintiff, ) 


      ) 


  v.    ) ORDER OF DEFAULT 


      ) OF UIM CARRIER 


Larry Branham,    ) 


      ) 


    Defendants. ) 


      ) 


 


 The Summons and Complaint in this action were filed in the Richland County Court of 


Common Pleas on May 7, 2019.  On May 22, 2019, Defendant Branham was served personally by 


the Kershaw County Sheriff’s Department at 1402 Red Hill Road, Camden, South Carolina.  The 


Affidavit of Service was filed with the Clerk of Court on May 29, 2019.  On July 23, 2019, 


Defendant Branham filed an Answer through attorney James Lybrand of McDonald McKenzie 


Rubin Miller and Lybrand.  Following Defendant Branham’s Answer and the exchange of 


discovery, Plaintiff Burns settled with Defendant Branham’s liability carrier, State Farm, on a 


Covenant Not to Execute. 


 On May 20, 2019, Plaintiff served the Summons and Complaint on her underinsured motor 


carrier, USAA Property & Casualty Insurance Company (“USAA) via the South Carolina 


Department of Insurance, pursuant to S.C. Code Ann. § 38-77-160 and § 38-5-70.  The South 


Carolina Department of Insurance’s Acceptance of Service on behalf of USAA was filed with 


Clerk of Court on May 29, 2019.  The purpose of serving the UIM carrier was to establish the 


amount of damages for any underinsured motorist coverage.  Following service of USAA as the 


UIM carrier, no Answer, Demurrer or Notice of Appearance was served on counsel for the Plaintiff 


or filed with the Richland County Clerk of Court, by or on behalf of USAA as required by S.C. 


Code Ann. 38-77-160 and the Summons and Complaint until April 16, 2020 almost a year after 


service.   


 Service on the South Carolina Department of Insurance is the exclusive method to serve 


an insurance company in South Carolina. See S.C. Code Ann. § 38-5-70 (“Every insurer shall, 


before being licensed, appoint in writing the director and his successors in office to be its true and 
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lawful attorney upon whom all legal process in any action or proceeding against it must be served 


and in this writing shall agree that any lawful process against it which is served upon this attorney 


is of the same legal force and validity as if served upon the insurer and that the authority continues 


in force so long as any liability remains outstanding  in the State.”), § 15-9-270 (“This service is 


considered sufficient service upon the company.”)  By serving the Summons and Complaint on 


USAA through the South Carolina Department of Insurance, Plaintiff properly served USAA as 


the underinsured motorist carrier in this action pursuant to Rule 4, SCRCP, and §§ 15-9-270; 38-


5-70.  


 Given that USAA was properly served through the South Carolina Department of 


Insurance, USAA was required to make an appearance within thirty (30) days.  S.C. Code 


Ann. §38-77-160.  Section 38-77-160 provides “The insurer has the right to appear and defend in 


the name of the underinsured motorist in any action which may affect its liability and has thirty 


days after service on it in which to appear. (emphasis added) USAA did not appear until 


approximately 330 days after the service of the Summons and Complaint on the South Carolina 


Department of Insurance for the Underinsured Motorist Carrier, USAA.  


 USAA waived the right to appear and defend in the name of the underinsured motorist, 


Larry Branham, by failing to appear within the time required by South Carolina law.  “[The intent 


of § 38-77-160 is to protect an insurance carrier’s right to contest its liability for underinsured 


benefits.” Williams v. Selective Ins. Co. of the Southeast, 315 S.C. 532, 534, 446 S.E.2e 402, 404 


(1994) However, that right is not absolute.  See, e.g. id. at 535, 446 S.E.2d at 404 (referring to the 


right to defend as an “option to assume control of the defense.” (emphasis added)).  The “insurer 


has the right to appear and defend” but must “appear” within “thirty days after service of process.” 


§ 38-77-160.  “A statute as a whole must receive practical, reasonable and fair interpretation 


consonant with the purpose, design, and policy of lawmakers.”  Floyd v. Nationwide Mut. Ins. Co., 


367 S.C. 253, 260, 626 S.E.2d 6, 10 (2005).  The plain language of § 38-77-160 contemplates a 


consequence for the UIM carrier’s failure to timely appear.  


 The consequence of the failure to appear is the waiver of the known right to appear and 


defend.  See Sanford v. S.C. State Ethics Comm’n, 385 S.C. 483, 496, 685 S.E.2d 600, 607 (2009) 


(“A waiver is a voluntary and intentional abandonment or relinquishment of a known right.”  An 


insurer must know and accepts the terms and obligations of Title 38, including § 38-77-160, to 


obtain a license to write insurance in South Carolina.  See S.C. Code Ann. § 38-5-80(b) (“Before 
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granting the original certificate of authority or license to a domestic insurer to do business in this 


State, the director or his designees must be satisfied by proper evidence that: . . . (b) The insurer . 


. . accepts the terms and obligations of this title as a part of the consideration for license.”); § 38-


5-81(b) (same requirement for a “foreign or alien insurer to do business in this State.”) USAA 


knew of the right to appear and defend, and the requirement to appear within 30 days but failed to 


comply with §38-77-160.  Therefore, USAA waived the right to appear and defend.  


It appears from the Acceptance of Service by the South Carolina Department of Insurance 


that the Summons and Complaint in this action were served on the Underinsurance Carrier USAA 


Casualty Insurance Group on the 20th day of May 2019. 


 It also appears from the Affidavit of Plaintiff’s attorney that no Answer or motion to the 


Complaint was served on the Plaintiff’s attorney in the time prescribed and required by law.  


Furthermore, it appears that the Underinsurance Carrier is not entitled to relief under the Soldiers' 


& Sailors' Relief Act and that Plaintiff’s damages are unliquidated.   


 NOW, ON MOTION of Plaintiff’s attorney, it is ordered and adjudged that the 


Underinsurance Carrier is now in default and that Plaintiff is awarded judgment against the USAA 


for damages to be determined at a non-jury hearing held in accordance with applicable law and/or 


the South Carolina Rules of Civil Procedure.  Finally, the Clerk of Court is directed to schedule a 


hearing during the next available non-jury term at which the extent of Plaintiff’s damages shall be 


determined.   
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Richland Common Pleas


Case Caption: Patti Ann Burns  vs Larry  Branham


Case Number: 2019CP4002528


Type: Order/Entry of Default


IT IS SO ORDERED!


s/ Alison Renee Lee


Electronically signed on 2020-11-09 08:32:11     page 4 of 4
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


07/15/2021


✔


2019CP4002528


This matter came before the Court upon Defendant, USAA Casualty Insurance Company’s (“USAA”), Motion for Relief from
Default Judgment.  A hearing occurred on May 24, 2021.  Plaintiff served the Summons and Complaint on May 20, 2019, through
the South Carolina Department of Insurance which accepted service on behalf of USAA’s insured on May 20, 2019.  Pursuant to
S.C. Code Ann. §38-77-160, USAA as the UIM carrier had thirty days from May 20, 2019 to file a notice of appearance.  It
appears USAA did not retain an attorney until on or about April 10, 2020.  See Defendant's Memorandum in Opposition to
Plaintiff's Motion for Default. Prior to retaining counsel however, an agent for USAA wrote Plaintiff's attorney and requested an
extension to receive all discovery and continue with negotiations.  See Exh. 3, George Aff. USAA sent another letter on June 4,
2019 to confirm the extension of time. See Exh. 4, George Aff.


Larry BranhamPatti Ann Burns


Richland


✔✔


✔


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 Jul 15 12:25 P


M
 - R


IC
H


LA
N


D
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2019C


P
4002528







SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 2 of 2  
  


  


  


  


 


 


Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  


 


 


 


 


 


 


 


  


  


USAA never filed a notice of appearance or any other documents during this time.
Plaintiff wrote USAA's agent a letter on October 7, 2019 indicating the lawsuit would
move forward with just the Insured, Mr. Branham, if USAA did not appear.  See Exh. 5,
George Aff. There was no response from USAA after this letter, and it does not appear
that an attorney was engaged to appear on behalf of USAA's insured until April 2020.


S.C. Code Ann. §38-77-160 clearly requires the UIM carrier to make an appearance
within 30 days of service. The language of the statute is plain and unambiguous. USAA
did not file its Notice of Appearance until April 16, 2020, almost a year later.  USAA was
put on notice that if no appearance was made Plaintiff would seek a default judgment.
See George Aff. at 2, Exh. 5.  Based on information in the record, the UIM agent was
aware of the claim and ongoing settlement negotiations, however USAA failed to take
action to assert Defendant’s right to defend in a timely manner.  USAA, as agent for its
insured, failed to show a basis for relief from default pursuant to SCRCP Rule 60.
Therefore, Defendant’s Motion for Relief from Default Judgment is DENIED.
AND IT IS SO ORDERED.
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Richland Common Pleas


Case Caption: Patti Ann Burns  vs Larry  Branham


Case Number: 2019CP4002528


Type: Order/Electronic Form 4


IT IS SO ORDERED!


s/ Alison Renee Lee


Electronically signed on 2021-07-15 12:04:13     page 3 of 3
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


02/04/2022


✔


2019CP4002528


This matter came before the Court upon Defendant, USAA Casualty Insurance Company’s
(“USAA”) Motion to Strike and Set Aside Default or in the Alternative, Motion to Reconsider
the Court’s Order Denying Motion to Set Aside Default Judgment.  South Carolina Code §
38-77-160 states that “[n]o action may be brought under the underinsured motorist provision
unless copies of the pleadings in the action establishing liability are served in the manner
provided by law upon the insurer writing the underinsured motorist provision.”


Larry BranhamPatti Ann Burns


Richland


✔✔


✔
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E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  


 


 


 


 


 


 


 


  


  


The statute also provides the insurer “the right to appear and defend in the name of the
underinsured motorist in any action which may affect its liability”, but the statute provides
the insurer the right to appear within thirty days after service of process. Additionally, the
statute prohibits evidence of service upon the insurer from being made part of the
record.
When interpreting a statute as a whole, the “statute must receive practical, reasonable,
and fair interpretation consonant with the purpose, design, and policy of lawmakers; . .
the language of the statute must be read in a sense that harmonizes with its subject
matter and accords with its general purpose.” Sparks v. Palmetto Hardwood, Inc. 406
S.C. 124, 128, 750 S.E.2d 61, 63 (S.C. 2013).
Here, the statute clearly establishes that a plaintiff must serve an insurer under the
underinsured motorist provision to bring an action.  The statute also clearly provides the
insurer 30 days to respond to the claim.  The clause preventing service of process from
being part of the record is the general rule, except when there is an issue regarding
notice to the insurer.  The practical interpretation of the statute is that if the insurer
decides not to respond within 30 days of service, and there is a question or dispute
about notice of the proceeding, then the evidence of service on the insurer is
appropriate.  If the insurer responds within the 30 days of service, then evidence of
service is not entered in the record.  The general purpose of the statute is to provide
insurers with the opportunity to defend against underinsured motorist claims. Therefore,
the court find that it was proper to consider service of process and the Motion to Strike
and to Set Aside Default, or in the Alternative the Motion to Reconsider is DENIED.
AND IT IS SO ORDERED.
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IT IS SO ORDERED!


s/ Alison Renee Lee


Electronically signed on 2022-02-04 12:16:12     page 3 of 3
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  


      ) FOR THE FIFTH JUDICIAL CIRCUIT 


COUNTY OF RICHLAND   ) 


      ) 


Patti Burns,     )      Civil Action No.  2019-CP-40-2528 


      ) 


   Plaintiff,  ) 


      )   


  vs.    ) REFERRAL TO SPECIAL REFEREE 


      ) PURSUANT TO SCRCP 53 


Larry Branham,    ) 


      ) 


   Defendant.  ) 


      ) 


  


TO:  THE HONORABLE JEANETTE W. McBRIDE, CLERK OF COURT FOR 


RICHLAND COUNTY: 


WHEREAS, Plaintiff moves pursuant to Rule 53(b) of the South Carolina Rules of Civil 


Procedure to refer this matter to Christopher Isgett, Esquire, as Special Referee; and 


IT APPREARING that UIM, has failed to appear in this action and is in default pursuant 


to Judge Lee’s Order dated November 9, 2020. 


THIS MATTER is hereby referred to Christopher Isgett, Esquire, as Special Referee 


pursuant to South Carolina Rule of Civil Procedure 53 and he is vested with all powers of a circuit 


court judge to hear and rule on matters coming before him, including, but not limited to, conducting 


a hearing to ascertain the damages and to determine the relief due the Plaintiff as to UIM, pursuant 


to Rule 55 of the South Carolina Rules of Civil Procedure 
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Type: Order/Referred to Master or Special Referee


So Ordered


s/Jeanette W. McBride, by Virginia F. Belcher,
Chief Deputy Clerk of Court


Electronically signed on 2022-04-12 14:50:56     page 2 of 2
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