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STATEMENT OF ISSUES

1) What is the legal definition of fhé Word_“pendlty,” referen'ce'd ‘in S.C. Code §
22-5-910 (A)? ’. |

2) Is eligibility expungement for a first-time conviction - SC Code § 22-5-910
(A) based upon the ‘joenalt_y” decided bsr a presiding judge in a sentencing
order? | o |

3) Does South Carolina law prohibit the reconsideration (;f any criminal
sentence following the end of the term c}f court the séntence imposed even
when a post-conviction relief application héve been submitted and newly

discovered facts?

STATEMENT OF THE CASE

Mr. Dippel was charged 11.1 violatiq‘h S.C. Code § 16-9-320(B) resisting
arrest, assault, beat, or wound a plolice .ofj%icer dﬁring the serving process on
May 2, 2018. The Horry Céunfyg ‘Solicit;or.subse‘quently offered Mr. Dippel a
plea bargain whereby if Mr. bippel would pléaLd guilty to misdemeanor
resisting arrest, he would reéeiv-e, a pehaity one d;ly suspended in jail with
credit for his conﬁneﬁent ;t J Réuben Long Detention Center, and pay a
$128.75 fine. WMr. Dippel t_:hroq.’gh‘ ‘Atterney .Thomas Winslow accepted the
Solicitor’s plea bargain agreemeﬁt. The Solicitor filed a Petition to transfer Mr.

Dippel’s case from General Sessions to the Magistrate’s Court.



-

Mr. Dippel and his counselor appeared before Horry Coillmty Magistrate
Brad Mayer for sentencing on Decenﬂzer 7; 2018. Magistrate Brad Mayer
. accepted the plea bargain agréement. He decided Mr. Dippel’sli;enalty would
be to serve one day suspended in"jaii with éredit for confinement at J. Reuben
Long Detention Center and to .payla $12"Ei.75 fine.

Mr. Dippel on December 5, 2021, gbtainéd a copsr of his cfiin‘inal record from
SLED. The record details oﬁly the. oriéiﬁal felony resisting arrest, assault,
beat, or wound a policé o.fﬁcer d;li'ing the serving proceé_sl Horry County
Solicitor Employee Heather ]3‘6.31.1'Irec.eived Mer. Dippel’s application to expunge
the misdemeanor resisting a]‘rre';si':: cohvictidn on December 7’, 2021. The Horry

County Solicitor Office prosecutes cases on behalf of the Stai:e, manages and
processes expungement applications in Horry County. 1

Horry County Solicitor employeé He"ather Bell predeterminé"d Mr. Dippel
was not eligible for expungement'because the c\harge potentially carried a
maximum penalty 1 year imprisonment. Never.theless, she sent_Mr. Dippel’s
expungement request to SLED With'ou’t sending his applicatién to a Horry
County summary court judge; Mf.'D%ppel,or; J apuafy. 18, 2022, fﬂéd a Summons

and Complaint breach of contract, groés negligence, and an application for

18.C. Code § 17-22-940(B) sets forth policies and. proced’urés the solicitor’s
office must implement to ensure the” expungement process is conducted
properly. - - o



poet-cthiction relief. Mr. Dippel on Janﬁary 19;,' 2022, sent a fax to SLED
requesting the felony charge - eseault on a police officer While vresi'sti.ng arrest
corrected. SLED in response :late'r entered on Mr. Dippel's eriminal record the
final disposition reﬂectiﬂg Mr. Dippel p}eed guilty for misdemeanor resisting
arrest and received a penaity 1 day in jail and a $;128.7 5 fine.

The Horry County Solicitor filed a response to Mr. D1ppe1 s complaint and a
motion to dismiss on February 3, 2022 Heather Bell in the Horry County
Solicitor's office on March 15, .2022, sent a respons1ve email to Mr. Dippel on
stating: “Although you received 'a;,ift'i;ne served se_nteﬂce, the penalt:y or potential
sentence you could . have rec.eived_ for' this offense was up to one year
imprisoAnment and / or a $500 to $1.‘000‘ﬁné. "

The Solicitor’s emp‘lo&ee Heather Bell fox;warded to Mr. Dippel an email
and an attachment from Kristen Mixon, Program Coordinator /
Expungement Superviser, on Mexfch ,:18, 2022, saying: ‘- "Please see
attached". "This would not be e'ligi.ble for’expu_ngement because the charge
carries a penalty over 30 days". The attachment entitled "IN THE CO URT
OF GENERAL SESSIONS ORDER FOR DESTR UCTION OF ARREST
RECORDS"” was initialized "KM" whom is Kristen Mixon at SLED on
December 29, 2021.

Mr. Dippel in response sent a ‘Mé.t_o-n to. Alter or Amend” per Rule
15, SCRCP on March 22, 2022. Rﬁle 15, ‘:SCRQ'P. Judge Christi Curtis

8.



- granted Mr. Dippel’s “Motion to Alter or Amend” in a June 1, 2022,
hearing. Mr. Dippel ﬁled h1s Amended Complaint and Motlon for
Summary Judgment on June 9, 2022. The Solicitor filed a summary
judgment motion for dismis,sai and en'swer on Ju}y 8, 2022. SLE.D. filed a
summary judgment assertingA the charge 1\/.fr "Dippel W‘es _seeking
expunged carries a penalty greater than 30 days in jeil.

Judge George M. McFaddrn, Jr. on'September 12, 2502-2‘.sen_t the
parties a letter indicating he was grantmg the Defendants summary
judgment motion and was denylng the Plaintiff, Mr. D1ppe1’s snmmary
judgement motion. Judge George M. McFaddm Jr in his letter requested
for SLED Attorney Mr Whitsett to prepare the order. Mr. Dippel in
response filed a prompt ‘Motfon to Alter, Amend, Vacate Judgment” on
September 15, 2022. 'On November 29, 2022, the final order ‘éranting
summary judgment dismissing Mr. Dippelfjs “Expungenlent Petition” and

post-conviction relief was entered. Mr. Dippel in response filed another

1

prompt reconsideration motion on Decen1ber 2, 2022.2

Judge George M. McFaddin denied Mr. Dippel’s reconsideretion

motion on December 20, 2022. Mr. Dippel filed his timely notice of appeal

2 Rule 59(f), SCRCP: “The time for appeal for all parties shall be stayed by a
timely motion under this Rule and shall run from the receipt of written notice
of entry of the order granting or denying such motions”.

9":



at the lower court on J anuary 11, 2023 and his timely notice of appeal to

the South Carolina Court of Appeals was recelved on J anuary 12, 2028.

STANDARD OF REVIEW

This matter is before the Court on Appellant Kenneth Dippel”é motion
for summary judgment, and Respondents’ Horry CQunty Solicitor énd SLED’s
motion for summary judgrﬁ'ent. The isS'ué becomes a question of law for the
Appellate Court to decide d!e nbvg) becau‘sé when there are cross-motions for

summary judgment. Wiegand v. U.S. Auto. Ass'n, 391 S.C. 159, 163, 705 S.E.

2d 432, 434 (2011). Furthérmore, this Honora_ble Court’s review involves

interpretation of statutes. Interpreﬁation-of statutes is a question of law for the

* Court to review de novo.S.C. Pub Int. Found. v. Calhoun Cnty.. Council, 432

S.C. 492, 495,854 S.E. 2d 836, 837 (2021) Determlmng the proper

interpretation S.C. Code § 22 5 910 (A) is a question reviewed de novo without
deference to the lower court, and the Appellate court is free is to decide the
question based on its assessment of which interpretation and reasoning would

best comport with the law and public policies of this state and the court’s sense

of law, justice, and right. Lambries v.-Saluda Cnty. Council, 409 S.C. 1, 7-

8,760 S.E. 2d 785. 788 (2014).

10



ARGUMENTS

1. The Lower Court Pomm1tted Legal Error Dlsmlssmg Appellant’
Expungement Petition By Summary Judgement

The lower court ruhng typed up by SLED Attorney Mr. Whltsett and signed
by Judge George M. McFaddm, ,Jr dated November 29 2022 granted
Appellees’ summary judgment by concluding:

S.C. Code Ann. § 22-5-910 is clearly limited to “a crime carrying a penalty of
not more than thirty days imprisonment....”(emphasis added) I find that this
18 clear and unequwocal statutory language that the potential penalty of the
charge of conviction is the approprr,ate consideration for eligibility pursuant
to S.C. Code Ann. § 22-5-910. However, the Petitioner’s conviction was of acrime
that carried a sentence of imprisonment of “not-more than one year”, which
clearly exceeds the “not more than thirty days” eligibility requzrement of S.C.
Code Ann. § 22-5-910. Petitioner’s argument that he is entitled to an
expungement because hé was sentenced to less than 30 days szmply does not
comport with the plain language of S.C. Code Ann. § 22-5-910”.

This rationale is ba‘se‘d. upon a mistaken interpretation of S'.C'. Code § 22-5-
910(A).3 Nowhere in S.C. Code § 22-5-910(A) is there a clear unambiguous legal

definition defining the word “penalty” as the potential maximum punishment

.

3 S.C. Code § 22-5-910(A): “Followmg a conviction for a crime carrying
a Qenalty of not more than thirty days imprisonment or a fine of one thousand
dollars, or both, the defendant after three years from the date of the conviction,

including a conviction in magistrates oi- general sessions court, may apply, or
cause someone acting on his behalf to apply, to the circuit court for an order
expunging the records of the arrest and conviction and any associated bench
" warrant”. '

11



set forth in a penal statute such.as in this case S.C. Coele § 16;9-320(A).4

Furthermore, there is no clear linarnbiguous legislative history to support the
word “penalty” is the potential maxirnurn punishment ‘set forth‘ in a particular
penal statute, and there is no legiSIative hretory expungement _el_iéibility must
be based upon the “joossibility” .or “potential” receiving- the maximum
punishment contained only 1n a penai statute without sentencing order
consideration.

This Appellant Cour‘r :in '(lieﬁning “penalty” should look. to the usual
dictionary meaning to supply‘its meaning. Lee v Therma% E’ng’g Corp., 352

S.C. 81, 91-92, 572 S.E. 2d 298, 303 (Ct. App. 2002) ("where a word is not

defined in a statute our appellate courts have looked to the usual dictionary

meaning to supply its meaning”‘)-. 'The' Miriam Webster Dietionerv defines

penalty as “the suffering i in person r1ghts or property that is annexed by law

or judicial decision to the commission. of a crime or public offense Black’s

Law Dictionary defines “penalty” as puniShment _imposed on a wrongdoer,

43.C. Code § 16-9-320(A): ‘Tt is unlawful for a person Enowingly and willfully
to oppose or resist a law enforcement officer in serving, executing, or attempting
to serve or execute a legal writ or process or to resist an arrest being made by
one whom the person knows or reasonably should know is a law enforcement
officer, whether under process or not. A person whe violates the provisions of
this subsection is guilty of a misdemeanor and, upon convLctLon must be fined
not less than five hundred dollars nor more than one thousand dollars or

imprisoned not more thgn Qne year, or both”
' , 12 .



‘[usually] in the form of _impriso_mnént or fine. Black’s Law Dictionary

further defines punishment as the “penalty” inflicted upon a person by the
authority of the law and the Jjuc_lg;m'ént and sentence of a c;)urt, for a crime
or offense committed by him. '» | ’ - |

Thus, “‘penalty”is the i)unishment imi;os‘ed by a judge in a sentencing order.
Furthermore, S.C. Code § 16-9-320(A) hke any other South ‘Carolina penal
statute serves only és éentencing gﬁidel%né. for judges. Our Stai;é Legislatures
clearly intended to leave the penalty.de‘termination left to the sound discretion
of a judge in a sentencing order when theré is a conviction for a penal statute
violation. Therefore, it is only éommon-éense expungement éligibilify must be
based an objective determination Wherc;by the kj)énalty” is the punishment
determination by a judge in a -seﬁf;nciné ofdér.h

The penalty being defined as th'e pu,,nijshm‘ent imposed by the judge in a
sentencing ordér is further su}‘)port?ed by the words “following a conviction”
contained in S.C. Code § 22-"5‘-910(A) When factoring 11; . tfle Appellant’s
conviction was predicated v1_1pon plea "bargz}in and negotiated sentencing
whereby if the Appellant i)leaa éﬁilty misdemeanof arrest, he would receive a
suspended 1-day jail sentence credi.t'for. tlin;e served and a $128.75 fine. There

is a moral obligation for the Court in this case to enforce the plea bargain

against the Respondents. S.C. CQdé § 22-5-’910(Ej states:

13



, “As used in this section, "conviction” includes a guilty plea, a plea of nolo

contendere, or the forfettmg of bail.For the purpose of this section, any number
of offenses for crimes carrying a. penalty of not more -than thirty days
- imprisonment or a fine of one thousand dollars, or both, for which the
individual received sentences at a smgle senténcing proceeding that are closely
connected and arose out of the same incident may be considered as one offense
and treated as one conviction for expungement purposes.

The typed-up order by SLED Attorney Mr. Whitsett endorsed by Judge
George M. McFaddin ignores 1t was the Horry County Sohcltor Who offered Mr.
Dippel the plea bargain and negotiated: séntencing, and Without Mr. Dippel
~ and his Attorney’s acceptance, there Would have been no convdction.l Tt would
be at this point a travesty ot' inj ustice in lien ot’ the plea.bargain and negotiated
sentencing for this Court to rule Mr Dippel 1s not eligible for expungement
because the crime he plead gullty carries a penalty greater than 30 days Also,
it would be a violation of the plea agreement and be a breach of contract

Furthermore, it wonld not be in "harmony With the magistrate’s
jurisdictional statute. There was a transfer order per the nlea bargain and
 negotiated sentence Wherebsr the Solicitorj endorsed to transfer Mzr. Dippel’s
case from General Sessions to Maglstrate Court as in the plea agreement and

negotiated penalty for sentencing. S.C. Code § 22-3-550(A) spec1ﬁca11y says:

“Magistrates have jurisdiction of all offenses w‘hzch may be subject to the

penalties of a fine or forfeiture not exceedi h ndre llars, or
imprisonment not gag_c_eedmg th;rty da y§, or both ”

It is common sense the cFime Mzr. D1ppe1 plead guilty (rnisdemeanor
. resisting arrest) carries a ‘penalty” less than 30 days Wh.e'n'considering the

14



magistrate jurisdictional statute. Mr Dippel’s ea'.'se would .1I1a§7e never been
transferred from General Sessions to Magistrate Court in the first instance if
the “penalty” specified in the fixi"st-':time.conviction statute SC Code § 22-5-
910(A) was greater than 30 dayé. ‘Also,' Mr. DiI.)pel' and his Attor1ney would
have never accepted the Soiicitor’s ;;lea'_l;ar_gain if the “penalty” specified in the
first-time conviction statute SC Code § 22-5-910(A) is greater than 30 days.

Furthermore, S.C. Code* § 22 5 910(E) specifically mentions individual
received sentences at a s1ng1e sentencmg proceeding Whlch Vlewed in context
with the dictionary definition of- penalty, the plea bargaln and negotiated
sentencing, and the maglstrate s Jgrlsd;ctlonal statute it is “common sense”the
“penalty” specified in the first-time 'con\-zl_iction statute S.C. Code §'22-5-9 10(A)
is the “penalty” decided by the ntagietrate judge in the sentencing order.
Therefore, Mr. Dippel is. expanéement eligible fot' the cx;ifne ‘he pled guilty
(misdemeanor resisting arrest) so long a's he has'not had any ether convictions
~ within the three years following his first-time poﬁviction.

The Respondent’s typed order'endors’e(‘i.by Judge Geoi'ge M. McFaddin, Jr.
erroneously assumes ekpungement is a privilege and not a r.ight,v such that Mr.
Dippel has no entitlement t_e exbuﬁs;g:eme'ht fails as a matter of law. Individuals
seeking to have a first-time eehviction expunged are entitled. due process of
law, to have their expungentent eiiéibility‘ fairly and properly deci.ded by the
Aproper interpretation S.C. Code § 22 5- 910(A) and do have a right to appeal to

15



the Circuit Court to seek a Jud101a1 determlnatlon of e11g1b1hty when the
Solicitor in his d1scret1on does not consent to the expungement S C Code §
17-22-940 (E) specifically sayS'

"Nothing in this article precludes an aQlecan from retaining counsel to apply
to the solicitor's office on his behalf or precludes retained counsel from initiating

an action in circuit court seeking a judicial determination of eligibility when

the solicitor. in his discretion, does not. consent to the er'ungement. "

2. South Carolina Law Allows Rev1ew Post- Conv1ct10n Rehef Based
on Newly D1scovered EV1dence

This Court gives deference to the PCR judge's. findings of fact, and will

uphold the findings of the, PCR court when there is any evidence of probative

value to support them. Jordarn v. S’tate, 406 S.C. 443, 448, 752 S.E. 2d 538,
540 (2013). However, this Court reviews questions of law de novo and must
reverse a lower court decision on post-conviction relief when it is controlled by

error of law. Goins v. State, '397 5.C. 568, 573, 726.5.E. 2d 1, 3 (2012).

The typed up order by Respendents endorsed by Judge M;' McFaddin Jr.,
dismissed the Appellart’s post-convictio:n relief on _the "grounds: “South
Carolina law prohibits the recohsideration. of any eriminal sentence following
the expiration of the term‘ of cottrt o'ccurrin'g and e;cpirtﬁg in 2018”. However,
the South Carolina Unlform Post—Conv1ct10n Procedure Act (PCR Act) allows
an applicant to file an apphcatlon for relief 1f the applicant contends there is
evidence of material facts net previously presented and heard that requires

vacation of the conviction or sentence. S.C. Code § 17-27-45(C) (“allowing

16.



applications to be filed within one year of the date of actual aiscovery of the

facts or from the date when. fhe'facts “could have been ascertained by the

exercise of reasonable di]igence’;). Ja_misb,n,b. State, 765 SE 2d 123 (S.C. 2014)

S.C. Code § 17-27-20 [(A)'.' states_': any person may i:nstitute a post-
conviction proceeding and seek relief .Wh_b claims there 'e‘xists evidence of
material facts, not previously' prese%lte@ and heard, that ré.(iuireus vécation of
the conviction or sentence in the intg’rest of justice - S.C. Code § 17 -27-.20 (A)(4),
and that the conviction or sentencé 18 6t};eri7vise subject to collateral attack
upon any ground of alleged‘error heretofore available under any common law,
statutory or other writ, nllotli‘on, petitiqn', pfoceeding or remeci&; may institute,
without paying a filing fee, ?:1 I;rgl)ceediﬁ‘g ﬁnder this ch.apter“to secure relief.
S.C. Code § 17-27-20 (A)(6). ‘ ;

Appellant has claimed to ‘be, entitled to PéR be(;ause of the newly
discovered evidence whereby the Horry Coﬁnty Sohcitor did nbt honor the plea
bargain afforded to him.: Appellant asserts this was the ‘result;‘of t}:;e Horry
County Solicitor’s owh hegﬁgénée "becausie t:,he_ Solicitor did not submit a
modification order for t‘he judge .1;0 sign {‘ééulting in' the ori‘gina.ll‘felony charge
not being removed off his x".ecorcii" and final disposition of his case not being
submitted by the Horry Coﬁnty iClerk of Co#rt to SLED. The Appellant further

contends this fact was only discoverable with due diligence' on December 5,

: 17'4 :



| 2021 right about at the. same time hé began pursuing expunging the
misdemeanor resisting arrest c_hargé.

An Order of Offense Modiﬁcatibn / Lesser Offense musi.:-ﬁr‘s;: be given by
the Solicitor’s prosecuting officér td the f)résiding judge to s>ign, and without it
the Horry County Clerk of Qourt 'is.lil_‘nab’le to forward the modi;ﬁcation order to
| SLED so that SLED. could plrope'rly jupd'até the Appeilant’s Criminél History.
SLED’s Computerized Criminal History (_CC.H) Manual s?eciﬁca_lly states a
modification / change form must b'e" recgived and processed by SLED prior to
the Court’s issuance of an ordei‘ of expuggement of the original 'cha.r;ge. There
has never been a modification / chaﬁg@ frofn Horry County Clerk’s Office.

Furthermore, SﬁED’s C:ozlnputex;iz.ed Criminél History I!(CCI;I) Manual
states: |
“However, when a defendant is éharéed with an . offensellwhich required
incarceration and booking, and that the charge is reduced .or changed to an
offense which also would have would have requr.red incarceration and booking,

the defendant’s criminal record at. SLED §L e amended to reflect the
subsequent charged”

b
v’}

“When SLED receives the compfeted, the Qrigiﬂql charge will be deleted from
the defendant’s record and the original UTT number will be applied to the new
lesser included offense pled to or convicted of”. : .

The misdemeanor resisting arrest is al. reduced or lesser offense
compared to felony resisting arrest and assault on a police officer which
mandatory would require SLED u'pon the receiving of a modification order
from Horry County, to-delete the original charge felony resisting arrest /

i
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| ‘assault on a police officer. ‘The Apidellant,— Kenneth Dippel’s criminal history
still has not been correctly updated by SLED by the fact the felony charge
remains on his criminal rec‘ord hist‘ory,des‘pire the fact he never pled guilty to
felony assault on a police' Ofﬁcer'and Was. given a plea bargain by the Solicitor
to pled guilty to the misdemeanor res1st1ng arrest with a suspended sentence
to serve 1 day in jail with credit for time served The Solicitor, SLED and the
State of South Carolina has 1?0 dete not' honored the plea bargain. It is
imperative for this Court to _enforoe the plea baréain against the Solicitor,
SLED, and the State. This rlequrres thlS Court to issue an order directing
SLED to remove the felony cna'rge off Mr.' Dippel’s criminal record history.
Furthermore, Mr. Dippei at the he.aring.before ) udge-M. McFaddin Jr.,
specifically told the Court his Artorney, ‘,Thomas. W. Winslow had several
conversations with the .So‘licifor’s_ prosecuting attorney, and Ehat he was
assured that if Mr. ‘Dippel | accepted' i::he piea ba‘rgain the charge of
misdemeanor resisting arrest Wonld:not"be_on his record permanently because
he would be sentenced to jusr a sq_,s_bended one dey in jaii credit time served
and a $128.75 fine, and it Wouid be eligfble forq expungelnent provided Mr.
Dippel did not have any 'ot.her conviction_s yvithin~’ghree years after conviction.
Attorney Thomas W. Winslow re-iterated the same thing to the Appellant, Mr.

Dippel. The Appellant knowmg now the Sohcltor and SLED have apparently

o reneged on the plea bargaln by cla1m1ng the misdemeanor resisting arrest Mr.
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Dippel pled guilty to is not e"lliglibI'e for 'expungement‘would have never pled
guilty to misdemeanor i‘esistiné érfest in the first instance.
CONCLUSION
The Appellant, Kehnet';lh Dii)pel .prays to God and the Lord this
Honorable Court will Vacaté and' reverse th_e granting of summary judgment to
the Respondents and will grant equitable relief.

Sincerely,'-lv "
~ Kenneth Dippel
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- SERVI SC Court of Appeals
I, Kenneth D. Dippel certify I provided a copy of the Appellant’s brief

by depositing in the United States Postal Service b}: certified mail with return
receipt signature confirmation to the :following:

Jimmy Richardson II, , .
-Horry County Solicitor,

PO Box 1276

Conway, SC 29528

Adam L. Whitsett, General Council
SLED -
PO Box 21398

Columbia, SC 29221-1398

Alan Wilson, SC Attorney General |
PO Box 11549 ‘ '
Columbia, SC 29211-1549

William M. Blitch, Jr.

Deputy Attorney General " | -;
PO Box 11549 "
Columbia, SC 29211-1549

March 13, 2023
Signature -+ .. 7 Date
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