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INTRODUCTION

This Court issued its Order dismissing this appeal which was filed March 1, 2023. Appellant

was not notified of this decision, via email, on March 1, 2023.

ARGUMENT FOR REHEARING

The Court overlooked or misapprehended the authority of Collins v. Sigmon, 299
S.C. 464, 385 S.E.2d 835 (1989) which holds that an order on a motion to amend is not generally
immediately appealable.

The Supreme Court's use of the qualifier "generally" in the Collins holding is important. The

Court has said any number of issues are not immediately appealable, without qualification. The use of

the additional qualifier should be interpreted as having been done with intention, and meaning ascribed

and effect given to the additional term.

Giving effect to the word generally supports the conclusion that there are exceptions to the rule

that such orders are not immediately appealable. Appellant asserts that full briefing and a record on

appeal are necessary to consideration of whether this particular order is immediately appealable.

The procedural history of Collins itself reinforces this assertion:

"Collins appealed this Order, and Sigmon sought to dismiss the appeal, claiming that the Order

was interlocutory and not appealable. We ruled that the Order was not interlocutory, denying Sigmon'S

motion to dismiss Collins' appeal. " Collins at 466

Then Collins was assigned to the Court of Appeals and :

"The Court of Appeals dismissed the appeal as an attempted appeal of an interlocutory order.

We granted certiorari and vacated the Court of Appeals' dismissal." Collins at 466

Finally, the Supreme Court considered the merits and held:
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We hold now, having the benefit of the entire record and the briefs of the parties, that the

order of the trial judge is interlocutory, but we also express our view that the trial judge erred in his

ruling on the resjudicata issue. Collins at 466 (emphasis added)

The fact that the Supreme Court referred to the importance of briefs and a record to their

decision is important given the stage at which this appeal is being dismissed. Further, like.in Collins,

guidance can be given to the trial court on the issues that briefs will raise, such as whether judicial

estoppel bars respondent from filing a second motion to amend and add additional defenses shortly

after after their first motion to amend which was granted contained the assertion that the first

amendment would not subject the Appellant to additional defenses. The briefs will also raise the trial

court's failure to allow Appellant to amend as a matter of fundamental fairness after granting

Respondents a second chance to amend.

Appellant asserts the the procedure should be the same as in Collins, a full set of briefs and a

record on appeal being in place before a decision on whether this order is an exception to the basic rule.

CONCLUSION

For the foregoing reasons, this Court should grant rehearing, and allow the briefmg schedule

and creation of the record on appeal to continue.

March 16, 2023
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From: dwhitt2001@aol.com,
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Attachments: petition for rehearing  Scan.pdf (1156K), seterus 2023 svc 2 Scan.pdf (404K)

Good afternoon Sean,

attached and served upon you is the petition for rehearing in this matter and proof of service that
will be filed this afternoon

Regards,
Randy Whitt


