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' STATE OF SOUTH CAROLINA

_ ADMINISTRATIVE LAW COURT

 CharlesJ. Madden, #00182326 -. IR DocketNo 22-ALJ- 15- 0013:AP
Appellant | | | |
R ORDEROFREMAND

- South Carolina Department of ’_Probatron o RECEEVE I

' Parole and Pardon Servrces
B ' MAR 16 2023

SC Court of Appeals

- Re’sponden't'. .

, . STATEMENT OF THE CASE
. ThlS matter 1s before the South Carolma Admmrstranve Law Court (ALC or court)
pursuant toa Notlce of Appeal ﬂled on Au;,ust 23 2022, by Charles 1. Madden #00]87326

- '(Appellant) an mmate 1n the custody of the South Carolma Department of Correctlons- Following

his. most recent parole hearmg on July l.) 2022 the South Carolma Department of Probat1on ’

" Parole and Pardon Serv1ces (Department) not1fied the Appellant that the Parole Board (Board) had

detenmned that his parole should be demed The Appellant challenges the Department s decrsron‘
on several grounds all of whlch rest upon the argument that the Board’s decrsron is' supported in
' part by an- 1napp11cable requirement unlawfully 1mposed on the Appellant '

~ After careful consrderatron of the briefs of the partres the record as well as the applrcable
law, the court finds that it cannot determme 1f the Board err ed due to 1mprecrse wordmg inits order
~ denying parole Therefore the court is remandmg, the matter back to the Department for

- clarification.

o BACKGROUND

The Appellant 1s servmg a life sentence for a l99l mur der conviction. Accordmg to the
- Department the. Appellant killed his father durmg the. commrssron of an. armed robbery that was

| commrtted ‘while he ‘was out on bond for. other offenses. The Appellant is 59 )&amfo(l*’d)% has
O

remamed contmuously 1ncarcerated during the 31 years srnce his convrctrorl%}HQo

_ "Q’
v More specrf’ cally, the Appellant asserts, among other things, that: I) the Board erred: by basr ?Bdic | on a :9
clearly erroneous finding of fact; 2) the Board violated his due. process rights by establlshmo a de facto’ ;zazgnent '
‘:demal of parole eligibility; and 3) the Board’s decision vrolales federal-and state ex post‘ﬁmto clauses. o
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“eligible 1n 2011 and had his most recent parole hearing on luly 13,2022, Following-that hearing,
the. Board voted four to one to reject the Appellant s request for parole based on the followmg
._.reasons 1) the nature and serlousness of current offense 2) 1ndlcat10n of v1olence in this or
previous offense 3) ‘the use of deadly weapon 1n this or prevrous oftense 4) the crlmmal record
indicates poor commumty adjustment and 5) the “Fallure To Successfully Complete A
Community Supervision Program.” The latter ﬁndmg of ‘fact is at the heart of the Appellant’s
case. a A‘ S o _ | o |
| ' Thereafter on Augu‘st 23, 2022 the 'Appellant -ﬁle’d anotice of appeal with this court. |
" On November 4 2022, the Appellant filed a Motion to Supplement the Record on Appeal' :
with addmonal documentatlon not included in the Record on Appeal (Record) submltted by the

Department, whlch the court denied by order dated December 7,2022.-

ISSUES ON.APPEAL,

- Did the Board err in basmg its decrslon to deny the - Appellant parole in part on his “Fallu1e

" To Successfully Complete A Commumty Supervrslon Program 9

Did the Board err in basing its decrsron on a clearly erroneous fmdmg of fact?

| b. D1d the Board violate the Appellant s due process rlghts by establishing-a de facto, . *

permanent denlal of parole elrg,rbrhty‘7

" ¢. Did the Board’s decision violate federal dnd state ex'post facto clauses?

STANDARD OF REVIEW

The court’s Jurlsdlctlon to:review thls rhatter is derived from the South Carolina Supréme .

' Court decrslons in Al- Shaba and Fur tzck See AI Shabazz v. State, 338 S .C. 354, 527 S.E.2d 742
(2000) (establishing-an a_dmxmstratlve IevView process for inmate appeals); see also Furtickv. S.C.
Dep’t.of Prob., Parole & Pardon Servs., 352 S.C. 594, 576 S.E.2d 146 (2003) (incorporating final
| de'cisi'ons"of the Department into that review process) As explained by the Al-Shabazz court,
| procedural due process is guaranteed When an mmate is deprrved of an interest encompassed by
the Fourteenth Amendment’s protectlon of hberty and property.” Wicker v. S.C. Dep’ i of Corrs.,
360 S.C. 421,424, 602 S.E.2d 56, 58 (2004) (citation omitted). |
Smce parole is a prlvllege, not a right, the routine denial of ‘parole does not constitute such
a liberty interest. See Cooper v. 8.C. Dep t of Prob., Parole & Pardon Sérvs. : 377S.C. 489, 495-



96, 661 S E.2d 106 109 10 (2008) If however, the Board “devrates from or renders 1ts decmon .
without consrderanon of the approprlate [statutory] criteria, . . . it essentrally abrooates an mmate s .
nght to parole ehgrbllrty and, thus, infringes on a state- created liberty interest.” ]d at 499, 661
S.E.2d at 111. Thu_s, this court may reylew the Board’s decrsrons onlyfor violations of statutory
proce'dur'e or procedural due process, not the Board’s substantive decision to deny-an appellant
parole. . o | o |

In reviewing such matters, the court Sits in 1its appellate capacity. See id. at497,661 S.E.2d
at | 10 (c1tat10ns omitted); A/-Shabazz, 338 S.C. at 377,527 S.E.2d at 754 (citation omltted) Under
the Adm1mstrat1ve Procedures Act, the court’s review in appellate matters is confined to the
record. S.C. Code Ann. § 1-23-380(4) (Supp. 2022). The court may modify or reverse the decision
of the agency when substantial rights. ol' the appellant have been prejudiccd S.C. Code'Ann §1-
-23-380(5) (Supp. 2022). Substantial rlghts of the appellant are prejudrced when the agerncy’s
fmdmgs mferences conclusions, or decrslons are; (a) in. vrolatlon of constltutlonal or statutory ;
provisions; (b) in excess of the statutory authority’ of the age_ncy, (c)v_made upon unlawful
procedure;f (d) affected. by other error of law; (e) clearl'y_: erroneous in view -of the reliable,; -
" probative; and substantial evidence -on”the'Whole record; or (f) arbitrary or capricious or

characterized by abuse of discretion or clearly unwarranted exercise of discretion, d.

, _ DISCUSSION . »
This matter centers around the propnety of the Board s ﬁndmg that the Appellant “F arl[ed]

- To Successfully Complete A Commumty Supervision Program Befor e.the court can address that
1ssue, however, it must determine what, specifically, the Board meant by “cornmunity supervision
progr_am."’. | | '

The Appellant asserts thatl“c0n.1munity supervision program” is a statutorily defined term_
with Statutorily d'eﬁned pa'rarnet'ers; _He conténds that the governing statutes are pro_spective 'i_n
nature and:were enacted years after his sentencing dnd conviction, so the provisions mandating.
par'_t'lcipati_on in a_community .sup.ervisio'n program arfe,-"therefore,l inapplicable, to him. ‘ Th_e
Appell'a.rit further maintains that, even if they were applICab'le: inmates wlth life se‘ntenc_es are, by
statute, specifically exempted from p_artlcipation,in the statutory community supervision program.'
Thereforel,l the Appellant argues that the Board erred in relying-on his failure to complete a

community supervision program to support its decision to deny him parole.
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The Department does not d1spute that the Appellant is mehgrble for the statutory
commumty supervrs1on program or that it. would be in error to hold his lack of partrcrpatlon therem
"aoamst him. Rather, the, Department argues that the phrase communlty superv151on program’-is
gener1c termlnology that is broadly defined as any type of” ‘program in which an offender lives in -
.the commumty at large but is strll supervtsed by the state, such as probatron In thls case, the
| Appellant had his probation revoked in 1983 for ‘a ofrcnse that occurred in 1982. Thus the
Department argues that the Board -'d1d not err in ﬁndlng that the -Appellant failed to successfully
complete a. community. supervrslon program because he falled to comply with the terms of his
probatlon As set torth below, the court is unable to determlne from the Board’s order what the
'commumty supervrsron plan was that he failed to complete ' | ' '

Contrary to the partles assertions, the meamng of the phrase * commumty supervrslon -
-program is not well establlshed: It is not expressly or exclusively defined by statute, as the

Appellant suggests, nor could the court find any official definition supporting :the broad-

N ~ interpretation advanced by the Department In South Carolina statutes and case law, the phrase

appears to be overwhelmmg]y used in reference to the statutory communlty supervrsron program.
See, g, S C Code Ann. § 24-21 560 (2007 & Supp 2022); State v. McGrier, 378 S. C. 320, 322, |
663 S.E. 2d-15, 16 (2008) However on its face- 1t could also be. 1nterpreted more broadly as
referring to any. program 1nvolvrng superv1sed release 1nt0 the community; partlcularly with the
- use of the article “a” preceding it, as in the Board’s ﬁndmo of fact. Thus, the phrase a community
supervrsron program” is open to more than one reasonable interpretation. o
In this case, the Record is devoid of ev1dencc lndlcatmg what mterpretatlon the Board
intended. While the Department maintains that the Board,was referencing a probation revocation
-from a prior offense, this _court’s review is confined to the Record and there rs nothing in the Record
regarding a prlbr probation reVocation or. tying it to the Bo'ard’s ﬁndings.of fact. Moreo'ver given: ;
| program, the use of the phrase to refer to probatron would be curlous under the facts of this case.
- In any event, the co‘urt»ls _unable to determine fromr t_he Record what the Board ‘meant by

“community supervision program.”

2 Notably, however, the court was unable to find any instarices of * ‘community supervision program” being used

T 'synonymously with probation in South Carolma statutes or case law
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Crmcally because the Board’s ﬁndmg would be erroneous under one mterpretatron of_

¢ commumty supervrsron program but potentlally permlssrble under the other the court is unable " . '

“to reach the merits of the Appellant s arguments wrthout further elucrdatron from the Board Thrs

matter must therefore be remanded to -the Department for clarrﬁcatron on what specrﬁc'
commumty supervrsron program “the' Board found that the Appellant failed to successfully
complete. In its ordet, the Board must use language that makes it clear whether it was referrmg to;

 the statutory commumty supervrsron program probatlon or something else

ORDER
THEREFORE for the foregomg reasons, thrs matter is hereby REMANDED to the
Depax’tment On remand, the Board must 1ssue a-new order clarlfymg wrth sufﬁcrent partrcularrty- -

what 1t meant by © commumty supervrsron program ol

ANDIT IS SO ORDERED
2 B s =
. February 2023 : - ..~ S. Phillip Lenski
Columbra South Carolma o . * . Administrative Law Judge
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3The Department argued in. |ts bnef that, 1f any rehef is warranted, it should be limited to the issuance of 4 new notice
of rejection “using more general language like ‘a supeérvisory program’ mstead of ‘a community supervision
program.”’ ‘Though the court declines to provide specrﬁc language for the Board to use, it notes that “a supervisory
program’ would arouably still encompass the statutory community supervision program at the heart of the Appellant’s

argument.
4 I, on_remand, the Board decrdes to withdraw that fi inding from its order, it may, in the mterest of judicial economy, '

o rewergh the remaining factors to determme if that alters its decision regarding the Appellant s parole.
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