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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 
 


APPEAL FROM GREENVILLE COUNTY 
Family Court  
_________  


 
 Family Court Case No. 2021-DR-23-0394 
 


Appellate Case No. 2023-000387 
 _________ 


 
Brice Huet de Guerville,  Petitioner, 


v. 
 


Sarah Huet de Guerville,  Respondent. 


                                                                      __________ 
 


                                                        PROOF OF SERVICE 
                                                                        _________ 


 
I certify that on this date, March 17, 2023, I served a copy of the Return to Motion to 


Suppress Recorded Communications on counsel of record to their addresses, and by email 
and/or USPS by affixing proper postage and putting into the U.S. Mail: 


 
Megan Goodwin Burke  


217 E. Park Ave 
Greenville, S.C. 29601 
meg@upstatelegal.com 


 
Milford Oliver Howard, III 


P.O. Box 9754 
Greenville, S.C. 29604 


howardlawgville@gmail.com 


Angela Frazier, Esq. 
601 E. McBee Avenue, Suite 107 


Greenville, SC 29601 
afrazier@elliottfrazierlaw.com 


 
Scarlet B. Moore, #72543 


PO Box 17615 
Greenville, S.C. 29606 


scarlet28@msn.com 


      s/Brian Dumas 
      Brian Dumas, #1786 
      718 Clemson Road 
      Columbia, SC 29229 
      P:803-699-4996/F: 803-699-4995 
March 17, 2023     brian@briandumasattorney.com 
Columbia, SC     Attorney for Respondent 
 








BRIAN DUMAS, ATTORNEY LLC 
 718 Clemson Road  
  Columbia, SC  29229 


Phone:  (803) 699-4996  Facsimile:  (803) 699-4995 
office@briandumasattorney.com         brian@briandumasattorney.com 
Certified SC Circuit Court Mediator Certified SC Family Court Mediator 
 


March 17, 2023 
 
BY ELECTRONIC FILING TO ctappfilings@sccourts.org 
 
Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
PO Box 11629Columbia, SC 29111 
 


RE: Huet de Guerville v Huet de Guerville 
 Appellate Case No. 2023-00387 


 
Dear Ms. Kitchings: 
 
I am transmitting by electronic filing the separately attached Return to Motion to Suppress, Proof 
of Service, and Affidavit of Sarah Huet de Guerville in the above referenced matter.  
 
Sarah Huet de Guerville, is prepared to submit the actual recordings at issue upon request of the 
Court.  
 
Please let me know if I am in error as to any of this or if you have any questions.  
 
       Sincerely,  
 
       s/Brian Dumas 
cc:  all by email as below 
 Megan Goodwin Burke, meg@upstatelegal.com 
 Milford Oliver Howard, III howardlawgville@gmail.com 
 Angela Frazier, afrazier@elliottfrazierlaw.com 
 Scarlet B. Moore, scarlet28@msn.com 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 
 


APPEAL FROM GREENVILLE COUNTY 
Family Court  
_________  


 
 Family Court Case No. 2021-DR-23-0394 
 


Appellate Case No. 2023-000387 
 _________ 


 
Brice Huet de Guerville,  Petitioner, 


v. 
 


Sarah Huet de Guerville,  Respondent. 


                                                                      __________ 
 


                                   AFFIDAVIT OF SARAH HUET De GUERVILLE 
                                                                        _________ 


 
The undersigned after being duly sworn, hereby deposes and states: 


1. My name is Sarah Huet de Guerville on the pleadings, but I have since remarried, and 


my name is now Sarah Walker. I state the following under oath and of my own knowledge except 


where otherwise stated.  


2. MANIPULATION, DISPARAGING COMMENTS & DEEP CONCERNS 


Brice has been methodical and calculated in his manipulation of Aidan. Throughout this 


relocation process, which is the current pending action in Family Court, Brice consistently said that I 


was “stealing/taking/kidnapping” Aidan from him and Aidan’s half-sister (Caroline, Brice’s daughter 


from a prior relationship), that I do not care about Brice or Caroline, and that I do not care about their 


time together. Brice has told Aidan that he does not need to listen to me. Brice consistently tells me 


that I am selfish and do not care about Aidan’s feelings. These are all things Brice has said to Aidan in 
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front of me or me in front of Aidan and made very clear. 


3. LEAD UP AND CONTENTS OF THE MARCH 13, 2021 RECORDING 


 These issues were persisting prior to our hearing on March 11, 2021, for the relocation. 


After the court decided I could relocate to Tennessee with Aidan in March of 2021, I was living in 


a small, two-bedroom apartment where it was legitimately difficult to have a private conversation 


because of the size of the apartment and how easily the noise carried. That led to me sometimes 


overhearing conversations or parts of talks between Aidan and his father.  


Around the time of the hearing on March 11, 2021, these conversations became more 


distressing for Aidan and I overheard Brice telling Aidan how disappointed he was in the court’s 


order and discouraging any joy Aidan had about moving to Tennessee. Their conversation became 


especially alarming on March 13, 2021, and I decided I had to record what I characterize as 


manipulative, coercive and extremely damaging language from Brice to Aidan.  


I could hear and recorded some of the remainder of the conversation between Brice and 


Aidan and Aidan crying and Brice telling Aidan that he (Aidan) was hurting his (Brice’s) feelings 


and asking if Aidan lied to him about not wanting to go to TN. I heard Brice calling Kevin, my 


fiancé at the time now my husband, a liar for telling Aidan he would still get to see him (his Father) 


a lot still. Brice told Aidan that if he wanted to go to TN, then Brice and Caroline would be 


heartbroken and they wouldn’t stop crying. Brice told Aidan that it wasn’t fair that I get to talk to 


Aidan every day and try to get him to think it will be okay in TN. Aidan kept asking his father to 


stop the conversation but Brice persisted, telling Aidan that he was keeping a secret about wanting 


to go to TN from his father. Brice started coaching and warning Aidan that the court lawyer was 


going to come talk to Aidan and ask him what he wanted. Brice told Aidan that if he told the lawyer 


that he wanted to go to TN, Brice, and Aidan’s sissy (sister) would be heartbroken. So, Aidan 


couldn’t tell “them” that he wanted to go to TN. Aidan was full on crying and away from the 
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phone, trying to leave the conversation. Brice said that if Aidan hung up, he would be in huge 


trouble and forced Aidan to tell him what he wanted. Aidan started bawling more and was silent. 


Brice said that he was spending a lot of money to protect Aidan from moving to TN. Aidan said 


he wanted both. Brice continued to press the issue and push his agenda on Aidan through Aidan’s 


sobbing and pleas to get off the phone and that he just wanted both to be ok.   


I had to record this conversation because it was harming our son and I knew that the court-


appointed advocate for Aidan needed to be aware of the extent of the liberty at which Brice was 


sharing his own desires, feelings, and distain for the court orders with Aidan. Also, how brazenly 


Brice was coaching his son and manipulating his feelings and actions. This was the first time that 


I recorded Brice’s conversation with Aidan.  


I believe that these emotionally destructive conversations that Brice has had and I have a 


firm suspicion continues to have with Aidan cause my son a lot of excess stress, anxiety, and grief.  


4. LEAD UP AND CONTENTS OF THE JUNE 30, 2021 RECORDING 
 


Aidan and I relocated to Tennessee in June of 2021. On June 15, 2021, Judge Roper denied 


Brice’s motion to reconsider, alter, or amend the temporary relocation order and clarified that Brice 


and I must meet halfway between our residences for pickups and drop-offs. 


During this time, Brice and I were discussing visitation dates for the summer. We had 


finalized dates and he had plans to take Aidan to Disney World in July 2021. On June 28-29, 2021, 


I informed Brice of the signed court order and he confirmed receipt, and he accused me of wanting 


to get him fired from his job. I do not know what Brice told Aidan during the conversations they 


had these first days following Brice receiving the latest signed order. But I do know that Aidan 


became visibly distressed at this time following his conversations with his father, worried that he 


would not be able to go on vacation with his dad and sister. I had not had any conversations with 
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Aidan about the messaging from Brice at this time, so there would be no reason for Aidan to be 


upset other than what his father was telling him. 


Due to Aidan’s distress and emotion, Brice’s history of inappropriate and damaging 


remarks to Aidan and the text messages that Brice was sending to me at this time, I was extremely 


suspicious that Brice was again engaging in inappropriate and harmful communications with 


Aidan. I needed to record this conversation to understand and be able to help the worry, distress, 


and sadness that Aidan was feeling at this time. Following this conversation, Aidan was crying, 


begging me to let him go on vacation with his father and sister. My concerns were confirmed in 


the recording.  


On the recording, Brice said that he could not take Aidan on vacation with them unless I 


drove to Greenville. Brice told Aidan that I was able to drive him to Greenville, but that I just 


wouldn’t do that for Aidan. Aidan said that he wanted to hang up and that he did not like talking 


about this stuff. Brice said that he was just explaining what was going to happen. Aidan said that 


he just wanted to go on the vacation. Brice said that I wasn’t going to bring Aidan there, so Aidan 


may not get to go. Brice also said that he may lose his job if he had to drive halfway. Aidan started 


crying. 


5. LEAD UP AND CONTENTS OF THE JULY 2, 2021 RECORDING 
 


Brice repeatedly said he would lose his job, said that he couldn’t drive the distance because 


his car was a lease, that I was being cruel and selfish, and that I didn’t care if this decision hurt 


him or Aidan. Brice threatened further litigation, said in text messages that my cruelty disgusted 


him and that Aidan deserved better than me. I continued to try and work with him on a good date 


and time for him to get Aidan, saying it could be after work hours at a reasonably flexible date and 
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time to better accommodate Brice’s work schedule. I wanted what was best for Aidan and was 


trying my best to make sure Aidan was able to be with his father for visitation. 


Aidan continued to be extremely upset, distressed, and worried after his conversations with 


his father. I was very worried about Aidan and the affects that these conversations were having on 


him emotionally and psychologically. Myself, Aidan, Kevin, and his kids traveled to my mother 


and father’s house on July 2, 2021. Due to Aidan’s ongoing distress about the trip and Brice’s 


previous inappropriate conversations with Aidan, I recorded their conversation when we got to my 


parent’s home. Following that conversation, Aidan was also in tears, conflicted and hurt. It seemed 


as if he was closing off from me and confused about who to trust and what would happen. It was 


so heartbreaking to see this happening to my son and to be under court order to continue to have 


to allow these conversations to even happen.  


The recording confirmed the worst of my fears. On this recording, Brice told Aidan that 


Brice had been crying all day because his joys about Disney were crushed because Aidan’s mom 


(me) doesn’t care about them. Brice said that he had offered to get Aidan during the weekend, but 


I thought the birthday party was more important than Disney. Brice asked Aidan if he would rather 


do the plans with his mom (me) or if he would rather go to Disney with him. Brice continued to 


tell Aidan how wonderful Disney would be and then that the only way Aidan could go is if his 


mom (me) would do as Brice wished.  


Aidan told Brice that I would take him to Disney next weekend, that I was sad for him and 


said I wanted to take him to Disney. To clarify, I said that we would go at some point and it 


wouldn’t be his only chance to go to Disney. But Brice took this word for word from his at the 


time 7 year-old-son. Brice then told Aidan that he hated his mother (me). Brice said that was such 


a mean thing for me to do. Aidan said he was very sad and very mad. Brice instructed Aidan not 
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to speak to me again until I took him to see his dad. Aidan said that would just be rude. But Brice 


said that when he was mad at someone, he just wouldn’t talk to them. Aidan said this was a very 


frustrating and weird talk and he just wanted to hang up. Brice made him stay on the phone and 


instructed Aidan what to specifically say to me and that if I said no, he would just not talk to me. 


Brice also told Aidan that I probably want Brice to lose his job and have to move to find a 


new job and have Aidan all to myself so he would never have to see his daddy. Aidan said he 


would be mad, not looking at me or talking to me.  


6. REASONS FOR MAKING RECORDINGS 
 


I made the recordings out of a necessity and desire to help my son and stop Brice from 


continuing to harm Aidan’s wellbeing. Disparaging me, discussing the court case in such a manner, 


and manipulating Aidan’s feeling by inciting guilt and stress, are all extremely inappropriate, not 


to mention in clear violation of the Order. It’s not healthy at the very least, and I believe that it’s 


been very damaging to Aidan. I request that this court deny the motion to suppress these 


recordings. These recordings were made purely out of a need to protect my son, following 


moments and times of distress and deep anxiety. These recordings prove that Brice is willfully 


refusing to abide by the restraining orders set forth by the court and I pray they will help to allow 


my son protection from having to endure this kind of behavior in future conversations. I am very 


concerned that this continues through to today in Aidan’s conversations with his father.  


FURTHER DEPONENT SAYETH NOT. 


SWORN TO BEFORE ME     
This ____ day of __________________ 2023 ____________________________________ 


  SARAH HUET DE GUERVILLE 
_____________________________________ NOW SARAH WALKER 
Printed Name of Notary: ________________- 
Notary Public For TN      
My Commission Expires:________________  
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 


APPEAL FROM GREENVILLE COUNTY 
Family Court  
_________  


Family Court Case No. 2021-DR-23-0394 


Appellate Case No. 2023-000387 
_________ 


Brice Huet de Guerville, Petitioner, 


v. 


Sarah Huet de Guerville, Respondent. 


__________ 


RETURN TO MOTION TO SUPPRESS RECORDED 
COMMUNICATIONS 


_________ 


This matter comes before the Court on behalf of Petitioner (hereinafter Father and 


Defendant in the pending action before the Family Court for Greenville County) by and through 


his counsel, pursuant to Rule 240, SCACR, and S.C. Code Ann. § 17-30-10, et seq, (S.C. 


Homeland Security Act, hereinafter SCHSA) and Title III of the Omnibus Crime Control and Safe 


Streets Act of 1968, US Code Ann. 18 USCA § 2511, et seq, (also referred to as “Wiretap Act”) 


for an Order to suppress intercepted communications between Father and the minor child by 


Respondent Mother (hereinafter Mother),  Plaintiff in the below pending Greenville County 


Family Court action. Father also alleges that he did not consent to these recordings and or 


interceptions. 


Mother opposes Father’s Motion to Suppress on the grounds that she is and has been the 
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primary custodial parent with final decision making authority. She therefore has the ability to 


consent to the recording or and or interception of communications with the minor child.  


1. Mother is the primary parent of the minor child with final decision making 


authority, as  seen in the original agreement between the parties made the Order of the Court in 


CA 2018-DR-23-4502, filed February 20, 2020, (EXH 1, see ¶ 9, page 5 of Memorandum of 


Agreement attached to Order). Father concedes as much in his Motion to Suppress. Both parties 


also agreed and were ordered not to disparage the other parent and both agreed and were restrained 


from discussing “…the details of the litigation with the Minor Child or the order except to 


acknowledge that the order exists and must be followed…” (EXH 1, see ¶ 13, page 6 of 


Memorandum of Agreement attached to Order). The parties did, as is not unusual in Family 


Court litigation, agree that “…Each parent shall have reasonable, private access to the 


child/children by telephone while physical child placement is with the other parent” (EXH 1, ¶ II 


C of  Memorandum of Agreement attached to Order, page 20, Parenting Duties, Rights and 


Restrictions). Father mistakenly claims in his Motion to Suppress that the Order and Agreement 


specifically “…permitted the Father to have reasonable private phone conversations with his 


child…” and such assertion by Father is not only inaccurate, but also critical to Mother’s defense 


especially in light of the actual language of the Order and Agreement as cited above.  


2.  This latest round of litigation between the parties began when Mother filed a 


modification action, CA 2021-DR-23-0394 on February 1, 2021, to, inter alia, allow her to move 


from Greenville to Tennessee with the minor child and Father, as of the Temporary Hearing, was 


residing in Kansas City, MO, as reflected in that Temporary Order filed on April 12, 2021. The 


Temporary Order, inter alia, granted Mother’s relocation with the minor child and appointed the 


prior GAL (Megan Burke) from the divorce action as GAL in the pending modification action 
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(EXH 2). Father filed a Motion to Reconsider, a hearing was held, and reconsideration denied by 


Order filed on June 23, 2021 (EXH 3).  


3.  Father then filed a verified contempt complaint on September 21, 2021, concerning 


recordings of conversations between him and the child (EXH 4). Mother filed a return to the 


contempt action with her own verified counterclaims on November 4, 2021 (EXH 5), alleging 


inter alia, that her violations, if any, were not willful (EXH 5, ¶ 6, pp. 3-4) that Father had unclean 


hands because he specifically violated the Order by making disparaging comments about Mother 


to the minor child and discussing the litigation with the minor child (EXH 5, ¶ 8,  pg. 4). Mother 


also alleged that the language of the Order do  not allow the parties to engage in conduct that 


endangers the physical or emotional wellbeing of the child, and that reasonable telephone access 


as mandated in the Final Order does not include language allowing Father to violate the Final 


Order by making disparaging comments and discussing the litigation with the child thus involving 


the child in litigation ( EXH 5, ¶ 10, pg. 4). Therefore, Mother asks this Court to review Father’s 


Affidavit attached to the Motion to Suppress as his Exhibit H, to verify that by Father’s own sworn 


testimony that he admits to  discussing the litigation with the child in violation of the Order. 


Mother further specifically alleged in her verified pleading that Father has repeatedly 


violated Final Order by disparaging her and discussing the litigation with the child thus involving 


the child in litigation (EXH 5,¶ 45-49, pg. 10) in addition stating the same violations by Father 


regarding his continuously harassing, intimidating, yelling, belittling, and speaking down to 


Mother in front of the child (EXH 5, ¶ 64-65, pg. 12). Mother also alleged that Father makes 


disparaging comments about Mother in front of the minor child, including false claims that Mother 


kidnapped and stole the child, all of which has endangered the minor child’s physical and 


emotional wellbeing (EXH 5, ¶ 67-68. Pg. 13).  
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Father blatantly admits that he has violated the Order in his Affidavit attached as his 


Exhibit H to the Motion to Suppress, at page 5, in the first paragraph where he states “ The 


recordings simply show that I spoke about this case with my son.” 


4.  Father then filed his Notice of Motion and Motion to Remove GAL and Transfer 


of Custody on October 31, 2022, again alleging improper recording and dissemination of recorded 


conversations between him and the minor child (EXH 6). Mother filed her Return on January 4, 


2023 (EXH 7) the matter was heard by the trial court on January 5, 2023, and an Order filed 


February 3, 2023 (EXH 8). That last Order below required Father to file any claims as to 


recordings with this Court. That same Order also acknowledged Father had withdrawn his Motion 


to Transfer Custody subject to Mother’s request for attorney’s fees and costs.  


5.  Mother submits that under both federal and state statutes, the implied consent 


exception is applicable as  set forth in State v. Whitner, 399. S.C. 547, 732, S.E. 2d 861 (2012) and 


Pollock v. Pollock, 154 F.3d 601 (6th Cir. 1998).  


The SCHSA prohibits "[t]he interception of wire, electronic, or oral communications" 


except "in the manner permitted by this chapter." § 17-30-10; see also 18 U.S.C. § 2511. "The ...


Act is violated when a person intercepts oral communications that are not otherwise exempt from 


or subject to an exception contained in section 17-30-30." Whitner, 399 S.C. at 553, 732 S.E.2d at 


864. However, "[i]t is lawful under this chapter for a person not acting under color of law to 


intercept a wire, oral, or electronic communication where the person is a party to the 


communication or where one of the parties to the communication has given prior consent to the 


interception." S:C. Code Ann.§ 17-30-30(C) (2014); Whitner, 399 S.C. at 553, 732 S.E.2d at 864 


("[The] Act parallels the Federal Act passed by Congress in 1968, which similarly permits lawful 


interception where one party to the communication consents."). Our Supreme Court has found "the 
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Legislature intended the consent provision [of section l 7-30-30(C)] in the [Act] to encompass the 


vicarious consent of a parent on behalf of a minor child," provided the parent has a good faith, 


objectively reasonable basis for believing that it was necessary and in the best interest of the child 


to consent. See id. 399 S.C: at 554-56, 560, 732 S.E.2d at 864-65, 867. 


Pollock, supra, is also instructive as to the application of the doctrine. As specifically noted 


in that case, 154 F.3d 607-608: 


The district court in the instant case held that Sandra’s “vicarious consent” to the taping of 
Courtney’s phone calls qualified for the consent exemption under § 2511(2)(d). Accordingly, the 
court held that Sandra did not violate Title III. The court based this decision on the reasoning found 
in Thompson v. Dulaney, 838 F.Supp. 1535 (D.Utah 1993), and Silas v. Silas, 680 So.2d 368 
(Ala.Civ.App.1996). 
  
The district court in Thompson was the first court to address the authority of a parent to vicariously 
consent to the taping of phone conversations on behalf of minor children. In Thompson, a mother, 
who had custody of her three and five-year-old children, *608 recorded conversations between the 
children and their father (her ex-husband) from a telephone in her home. 838 F.Supp. at 1537. The 
court held: 


[A]s long as the guardian has a good faith basis that it is objectively 
reasonable for believing that it is necessary to consent on behalf of her minor 
children to the taping of phone conversations, vicarious consent will be 
permissible in order for the guardian to fulfill her statutory mandate to act in 
the best interests of the children. 


Id. at 1544 (emphasis added). The court noted that, while it was not announcing a per se rule 
approving of vicarious consent in all circumstances, “the holding of [Thompson ] is clearly driven 
by the fact that this case involves two minor children whose relationship with their mother/guardian 
was allegedly being undermined by their father.” Id. at 1544 n. 8. 
  
An obvious distinction between this case and Thompson, however, is the age of the children for 
whom the parents vicariously consented. In Thompson, the children were three and five years old, 
and the court noted that a factor in its decision was that the children were minors who “lack[ed] 
**16 both the capacity to [legally] consent and the ability to give actual consent.” Id. at 1543. The 
district court in the instant case, in which Courtney was fourteen years old at the time of the 
recording, addressed this point in a footnote, stating: 


Not withstanding this distinction [as to the age of the children], Thompson is 
helpful to our determination here, and we are not inclined to view Courtney’s 
own ability to actually consent as mutually exclusive with her mother’s 
ability to vicariously consent on her behalf. 
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Pollock v. Pollock, 975 F.Supp. 974, 978 n. 2 (W.D.Ky.1997). 
  
The only other federal case to address the doctrine of vicarious consent is also the most recent case 
to analyze this issue. In Campbell v. Price, 2 F.Supp.2d 1186 (E.D.Ark.1998), a father, who had 
custody of his twelve-year-old daughter, tape-recorded conversations between the child and her 
mother because the father observed that his daughter “would cry and become upset after talking 
with her mother on the phone,” and he was concerned that the mother was emotionally abusing the 
child. 2 F.Supp.2d at 1187. The child’s mother then brought an action against the child’s father, 
alleging that he violated 18 U.S.C. § 2511 by intentionally intercepting and recording conversations 
between herself and her minor daughter. Id. at 1188. The court, noting that “[it] uncovered no cases 
rejecting the vicarious consent argument,” and “find[ing] persuasive the cases allowing vicarious 
consent,” adopted the concept of vicarious consent and granted summary judgment for the father. 
Id. at 1189. In support of its decision, the court cited Thompson and the district court’s opinion in 
the instant case, and noted that these cases “clearly stand for the proposition that a defendant’s good 
faith concern for his minor child’s best interests, may, without liability under Title III, empower the 
parent to intercept the child’s conversations with the non-custodial parent.” Id. at 1191. 
 


Father's argument for suppression misses the mark. Mother is the primary custodial parent 


with final decision making authority. Both parents are under a court order, making it their duty 


and obligation, not to disparage the other parent and not to discuss the litigation or Order with the 


child. Mother has submitted under oath that Father violated these very aspects of their Final Order 


in his conversations with the child. Father admits to violating the Order by discussing the litigation 


with the minor child in his own Affidavit attached to his Motion to Suppress. Mother states in 


discovery responses (attached as EXH F to Father’s Motion to Suppress) that she made the 


recordings of the child and Father on the child’s cell phone by using her husband’s cell phone, in 


both her home and that of her parents, while the child was with her and in  a location with 


reasonable private access during the calls, and not with Father at the time. There is no allegation 


that third parties were being recorded. As reflected in the Memorandum of Law filed with the 


Court on January 4, 2023, as Exhibit H to the Motion to Suppress, and Mother’s Affidavit filed 


with this Court, as stated in Mother’s Affidavit in item 3, at page 2,  Mother was living in a small 


2 bedroom apartment, where it was difficult to have a private conversation. Mother alleges that 


she overheard some of the conversations between the child and Father and Mother decided she had 
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to record the remainder of that conversation with Father and the minor child (then 7 years old), 


and her fears were unfortunately confirmed, in the recordings at issue, that Father now wants 


suppressed, that Father was in fact disparaging Mother and discussing the litigation with the minor 


child in violation of the Order. Mother’s Affidavit further relates the circumstances of each 


recording.  


Father’s reliance on McMaster v McMaster, Appellate Case No 2021-000278, filed May 


7, 2021, is misplaced. In that case, Mother, who had custody of the child, moved to suppress 


recordings made by Father, where Father planted a sound and motion activated sound and video 


spy cam in the former marital residence, then left that residence, while Mother and children 


resumed residing in that home, with Mother later discovering the existence of that spy cam. In that 


case, this Court granted Mother’s motion to suppress citing that she had custody of the child and 


exclusive possession of the marital home at the time the communications were intercepted. Second, 


the device recorded Mother, child, and any third parties invited into the home or on a telephone 


for a five (5) month period. Therefore, on those facts, Father’s allegations of alienation, were 


deemed insufficient to justify the level of invasiveness of the spy cam in question.  


In this case, Mother took very specific, limited steps to record the conversations between 


the minor child and Father. She only recorded when the minor child was in her custody and care, 


she had taken steps, as best she could to assure the child had reasonable private access to speak 


with his Father per the Order. It was only after Mother overheard a portion of the conversation and 


saw the detrimental effects of Father’s conversations with and or in front of the child, that Mother 


began recording the conversations between Father and child. Given the circumstances and the fact 


that these recordings are the best evidence of Father’s contemptuous, harmful conduct, Mother 


requests this Court to review the recordings. Further, under oath, Mother attests Father was 
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violating the Final Order by disparaging her, making negative comments about her, accusing her 


of kidnapping and stealing the child from Father, and discussing the litigation with the child thus 


involving the child in the litigation and harming his wellbeing in violation of the Order. Father 


even admits to discussing the litigation with the minor child in his Affidavit as stated above. As 


such, Mother had a reasonable basis to vicariously consent to the recordings in question. 


 Father moves to suppress the best evidence because he does not want any Court to 


review his actual conversations and statement to the minor child. Father also ignores the 


circumstances supporting Mother’s decision to record, and Father denies the detrimental 


effect his words had on the child. Father, seeking to avoid any review of his violations of the 


Order, and his actions and word in direct violation of the Final Order, wants this and any 


Court to ignore the best interests of the minor child. Mother’s role as primary custodial 


parent and her duty to  protect the minor child from Father’s violations of the Order in place 


which cause harm to the minor child outweighs Father’s flawed claim of privacy rights. In 


this case, Mother had reasonable grounds and concerns to record the conversations of Father 


and child. Mother is prepared to submit the recordings as the best evidence to the Court for 


review, plus any other requested evidence or information, upon this Court’s instruction. 


Alternative methods to uncover the contents of the conversations amount to a requirement 


that the minor child be put through an inquisition of third party examinations, as opposed to this 


Court and lower courts simply reviewing what Father actually said. Clearly, Father simply wants 


to conceal his contemptuous behavior from all Courts giving little concern to the child’s best 


interest.   


As long as minor child's Mother has a good faith objectively reasonable basis for believing 


that the recording of their child's telephone conversations with the child's Father is necessary and 
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in the best interest of the child, the consent provision of Wiretap Act is triggered and the vicarious 


consent doctrine is encompassed such that the Mother in this case could vicariously consent on 


behalf of child to the recording State v. Whitner, 399 S.C. 547 at 554, 732 S.E.2d 68 at 864 (S.C. 


2012). Further, Mother’s affidavit details the motivation upon which she determined to record the 


conversations which is a question of fact. The parent’s motivation is a question of fact, and in 


Whitner, supra, 399 S.C. 547 at 557, 732 S.E.2d 68 at 867, our Supreme Court ruled sufficient that 


Mother there believed the recordings would assist in deciding the best course of action and in 


determining whether the victim needed counseling, and were therefore in the child’s best interest.    


For these reasons and such further reasons as may appear at any hearing to be set on the 


matter, Mother moves to be allowed to submit the recordings in question to this Court for review, 


moves for a hearing to be held by this Court as allowed by S.C. Code Ann. § 17-30-110, et seq, 


and U.S. Code Ann., 18 U.S.C.A. § 2511, et seq, moves to be allowed to submit such additional 


affidavit(s) or other evidence as this Court deems appropriate to facilitate this Court’s full 


consideration of this matter and to provide any appropriate rulings as to the recorded 


communication(s). In addition, Mother seeks an Order allowing the use of and disclosure of all 


documents and or records concerning the conversation of Father and the minor child, plus, such 


other action, rulings and other relief as may be appropriate in this matter, including but not limited 


to an award of attorney’s fees, costs and expenses.  


Respectfully submitted. 
s/Brian Dumas  
Brian Dumas, Esquire. SC Bar No. 1786 
Brian Dumas, Attorney LLC  
718 Clemson Road  
Columbia, South Carolina 29229  
(803) 699-4996  
Attorney for Respondent Mother  


March 17, 2023    brian@briandumasattorney.com 
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promotional materials.  Moreover, any tax advice contained in this e-mail or any attachment hereto
is not intended to be used, and cannot be used, to avoid penalties imposed under the Internal
Revenue Code.
 


