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STATE O SOUTH-CAROLINA ) . e
S - )  INTHE COURT OF COMMON PLEAS -
' COUNTY: OF-RICHLAND ) ' . g
DR | 3
PhillipD::Grimsley; Sr-and Roger M. ) o .
Jowers, on behalf of themselves and other ) Civil Action Number:08-CP-40-8854
similarly situated, ) o
S Yo ORDER FAINE-E
Plaintiffs, ) : e = =
C Yy . SRS RS 23
L o= & .
V.- g ":Df:ﬂ“ c:) ‘ o
. aa ::,1::'_ 2 - - ’
South:Carolinaaw Enforcement ) oL ¥ P
Divigion and the State of South Carolina, ) I
S ) o
Defendants. ) i N :“:;
: )

This case was heard on June 7, 2012, by this Court on the parties’ cross’motidns for
summary judgment. For the reasons set forth herein, the Court grants SLED’s Motion for
Summary Judgment, and denies Plaintiffs’ Motion for Summary_Judgment, and ciismisscs this
action, |

Introduction and Summary

This action was filed on December 16, 2008, by Plaintiffs Grimsley and Jowers against
the South Carolina Law Enforcement Division (SLED) and the State of South Car‘olina.l
Plaintiffs, both of whom retited unconditionally from SLED in 2004 and then agreed to be
rehired at slightly reduced salaries, claim that § 9-11-90(4)(b) created certain rights m them with
respect to the employer contribution to be paid by SLED on their salary upon their rehire. In the
parlarice of the cases in this area, they came back to work as “working retirees.” See, e.g., Ahrens

V. State, 392 S,C. 340, 709 S.E‘.2d 54 (2011). In Ahrens, the Supreme Court noted that the return

! After the hearing, the State was dismissed without objection. The Coust would also note that
Plaintiffs filed a motion for class certification on December 1, 2009, but that motion was not
before the Counrt at the June 7, 2012 hearing. Given that the case is being dismissed pursuant to )
this Order, the motion for class certification has been rendered moot.

SCANNED
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e of a retired employee to the employinent from _wh‘ic.h he retired “was bondiﬁon‘ed on whetherl an
employer in the syséem chose to hire that employee.”.392 S.C a1£ 35 1;35.2, 769_ S:E.ﬁd at 60. I.
. All parties have filed motions for summary-judgment-with-sffidavits.and other evidence.
. - The facts are undispﬁted, 'fmd- this.mat.t.er 1s now in a ﬁqs{u‘re approbriatga for resolution on the
merits.? | o |
| paos
The facts of this 6ase-a1'e not in &isputé; and aye.as S:et f01;ch below, g
A, ﬁacitérdund. | | | |
In 2002, several major changeé were made fo tﬁe statutes govemhlé the ability of South
Carolina state exﬁployees to retire and return to work. Tﬁe most dramatic w(H)f these was the
_removal of the earnings limitation, or salary cap, that had always been in place in the past to a
greater or lesser degree. Act-No, 356 of 2002, §12. This removal of the salary caps applied both'
to members of the Police Officers Retirement System (PORS) such as i’laintiffs and also to non-

police officer state employees, It meant that for the first time ever, it was possible for state

employees and PORS members to take full retirement, collect full retirement benefits, and also

2 This case has been to the Supreme Court on issues raised in a motion to dismiss filed by the
State of South Carolina. Grimsley v. South Carolina Law Enforcement Div. 396 S.C. 276, 721
S.E.2d 423 (2012). The Supreme Court held, contrary to the State’s assertion, that exhaustion of
remedies was not required under the South Carolina Retirement Contribution Procedures Act,
S.C. Code Ann. §§ 9-21-10, et seq. The Court also held that the Complaint “asserted a cognizable
property interest rooted in state law sufficient to survive the motion to dismiss.” 396 S.C. at 285,
721 S.E.2d at 428 (emphasis added), As discussed in more detail below, the full record now
before that Cowrt makes it clear that the facts as proven are substantially different from those
alleged in the Complaint, and that Plaintiffs have no property interest in the matters to which
they assert a claim.
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- return.to thelr former state _]ObS at salanes that- could have been, but were not required to be, the

same as then salanes when they retlred 3

Prior-to-2002, there had always been a-salaty cap-or ~'ear-n»ix'1ge- limitation upon thé amount. -
. that a re'eire& PORS men.ﬂ.)e.r could earn while still remainiﬁg a retiree -Until the late 1990°s, Ihe.
amount that a working retiree could earn was qulte low For mstance, from 1989 unt11 1999 it

was’ only $9, 500 annually See Act No 189 of 1989, Part 11, §50B Howeve1 m 1999, the_

- earmng hmltatxon rose from'$9,500 to $25 000, Act No 100 of 1999, Part 11, § 27 This was

{ 1ncreased to $50 000 in 2001 Act No. 25 of 2001 § 2. The salary cap was removed altogethel in

the followmg yeat, 2002, See Act No. 356 0o£2002, § 12, which'is captioned “Earnings limitation
removed under certain conditions.’; .EAS an aside, the Court would note that in Section 12 ef Act
No. 278 of 2012, signed by the Governor on July 9, 2012, the General Assembly provided
prospectively that thete would be an earnings cap of $10,000 annually for virtually all PORS
retirees who retired at an age younger than ﬁfty-seven yea;s of age.)

. Until 1995, there had been no requirement that the employer contribution should be paid
for working.retirees, as is now the case. It can be inferred that until the salary cap was raised in

1999 from $9,500 to $25,000, the available salaties were so low that most working retirees

3 There are several significant differences between this “working retiree” program created by
§ 9-11-40(4) and the well-known Teacher and Employee Retention Incentive (“TERI”) program.
First, the TERI program has never applied to PORS members. The TERI program instead has
always applied only to members of the South Carolina State Retirement System, § 9-1-10, et seq.
(hereinafter “State System™). Secondly, the working retiree program does apply to PORS
members (as well as others). Thirdly, under the TERI program, there was a contract between the
employee and the employer. See Layman v. State, 368 S.C. 631, 642, 630 S.E.2d 265, 271
(2006), Fourthly, there is no contractual relationship between working retirees and their
employers. Ahrens v. State, supra. Fifthly, TERI employees do not collect retirement benefits
while working, instead receiving them upon termination of employment. Lyman, supra. Finally,
TERI employees retain all grievance rights, § 9-1-2210(E), which in practice means that their
postretirement salaries remain unchanged from the time of retirement. As set forth in n.6 below,
working retirees do not have grievance rights,
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would not have filled a fulltime job when they returned to work. HoweVer once the salary cap
‘was ra1sed from $9,500 to $25,000 in 1999 the amount of salary earnable by a wmkmg retxreel E
-had started to beceme high- enough to -eover the salaries -of- at- least some.- fulltnne posmons.
Accoxdmgly, in 1999, the General Assernbly added the 1equ11ement in § 9- 11 -90(4)(b) (and § 9-
1 1790(B), for the State system) that employers must pay an employer contribution to the
Retu ement System on the salanes of workmg retlrees who retumed to employment Without thrs
requ1rement for. the employe1 to. pay the employel contrxbutlon on the salarres of workmg
. retlrees, there would soon have been a falrly sizable number of wor-lang retrre,es 1_n the PORS and
in the State system who would be filling fulltime positions, or at least nositlons with substantial
salaries, but with no employer contribution being paid to the AP.ORS or the State Retirement
System on the salaries for those po'sitions. Such a development would have been detrimental fo
those two Systems, and to state retirees generally, by carving out a class of employees who were
filling positions that were effectively full-time positions, but for which positions the Retirement
Systems would have received no employer contribution,

In practice, the wotking retiree provisions of the PORS statute, § 9-11-90(4), require that
the individuval retire fully, and leave state employment for at least fifteen consecutive calendar
days prior to returning to work. The ability to return to work was not conferred by § 9-11-90 or
any other statute. Instead, as the Supreme Court has held, the ability of a retired employee to
return to work “was conditioned on whether an employer in the system chose to hire that
employee.” Ahrens v. State, supra, 392 8.C. at 351-352, 709 S.E.2d at 60 (2011).

Section 9-11-90 likewise contains no provision pertaining to the salary to be paid upon
the retiree’s return to employment asa working retiree. That section instead simply states that the

retiree “may be hired and return to employment covered by this system or any system provided
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in this titlg.: with;)utaffec;ti}xg the monthly reiiremént allowance he 1s receiving from this system.”
(Emphasis added:) i | ”

The elimination of the. salary caps 1n2002,_caupled with the absenee of a° TERI program
for PORS membe1s, led then~Ch1ef Stewart to see whether a plan could be created that would
make 1t attractlve for SLED employees who had reached 1et1rement age to 1etne and ‘take

worklng retlree” status if they S0 chose Stewalt Aff, Par 5 As Chlef Stewart’s Afﬁdav1t also..
: notes, “Dunng that txme of substant1a1 budget cuts, such apmglam would also beneﬁt SLED by
cost savings, mostly-in the area. of salanes, This. ass:sted SLED-in av01dmg 1ayoffs of any agents
and in maintaining a basm l_evel of law enforcement services to the citizens of South Carolina.”
Stewart Aff, Pai. 6. Chief Stewart consulted with .&16 Budget and Control Board’s Office of
Human Resources and also with '\llahce' Bettis, Esq., among others. Id, Pdi. 8. The result was
that Chief Stewart and SLED created the program known as the Retirement/Rehire program.
Chief Stewart and SLED then created a uniform series of forms that could be uséd by persons
who were interested in becoming working retifees. Stewart Aff. Par. 11.*

B. The Retirement/Rehire program for SLED workmg retirees, starting after
July 1, 2002.

The Affidavit of former SL.,I'ED Chief Robért M. Stewart sets forth in detail the entire
process under which Plaintiffs retired and rel;ired. Stewart Aff, Par, 13. In surmmary, what
happened was that starting in the late summer or _fall of 2002 (shortly after the salary caps were
eliminated), if a SLED agent wished to retite and seek to become a working retiree, he would.

first advise Chief Stewatt that would be retiting on a date specified in the retirement notice form,

4 In the prior fiscal year, 2001, the. General Assembly had prov1ded for agen01es to offer certain
voluntary retirement incentives. As discussed below, this option was similar in some ways to the
SLED Retirement/Rehire program, but it applied only to persons who applied for it in 2001, -

Plaintiffs were not among that group.
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it

h -Exlnblt I to Stewatt Afﬁdawt The- individual, in signing the form, noted the ex1stence of certain

condmons “§f 1 wish to apply to be rehired,” and “if 1 am selected to be_rehired. . ..” d.
~(Emphases: -added). At that point, the individual .was‘-.co’mpletely_retired_and_separated.f;om
emplo'yment with SLED, which had no obligation to rehire the individua'l sfewérrAff Pat, 22

Ahrens, supra. Indeed Chlef Stewart adwsed each pe1son cons1de1mg retnement and rehlre not

. to do so unless they were ready to rettre nnmedxately and pelmancnﬂy » Stewart Aff Par. 15.

“Ifa retned employee sought to be 1eh1red he would then would fill out a form n whtch
he 1equested Chlef Stewart to rehne h1m Exhibit 2 to Stewart Affidavit. The form expressed the ' ‘_

agent’s understanding that that if rehired,

. . the following provisions apply and I agree to them:

Status: FTE (full time employee) with_no grievancc or RIF
" (reduction-in-force) rights (at-will employee).

Accrual of annual and sick leave at current rate.

Salary: 13.6% less than previous base salary (no
longevity pay), reduction of health insurance cost to
agency if utilized. *
" Employment not to exceed 48 months.
No lump sum payment for annual leave upon second separation,
Review date: twelve months after- date of rehire,
No probationary period.

v

Must apply to this agency and receive permission to teenter
retirement system as an active member, ~

Exhibit 2 to Stewart Affidavit (emphases added).”

5 Exhibits 1 through 4 to the Stewart Affidavit are the forms for Plaintiff Gnmsley Exhxblts 5
through 8 are the corresponding forms for Plaintiff Jowers. ‘

6 S.C. Code Ann. § 8-17-370(16) exempts PORS workmg retirees such as - Plaintiffs from
coverage under the state personnel grievance process. That section was enacted as part of Act -
No. 356 of 2002, the same statute that removed the earnings limitation for PORS workmg

retirees,
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The third step in the process was. that the SLED D1reotor of Human Resources adwsed
the employee that his request-to return to employment had been approved “based on your
written acceptance of the following prov1s1ons » hxh1b1t 3 to Stewart Affidavit. Among the
conditions stated i in that form was the followmg ‘ .

" Your salary w1]l be $45 702 {(previous base salary less 13. 6%)

no longevity pay, additional Teducnon by cost of health insurance
to agency if e]ected8 e —— )

(Enlphasw added.) As the then-Diréctor of Human Resources ‘Lynn Hutto, testlﬁed at her '
deposition, “They came back’ ata brandmew sala1 ., .. Hutto deposmon, 43 12
The fourth and final form was mformatlonal It was labeled “Employee Orientation for
Re-Employment under the PORS Retitement Provisions,” Exhibit 4 10 Stewart Affidavit. This
form contained a statement by SLED to the employee that
As a retiree being re-employed by SLED, items listed below are

being discussed with you so you will be informed of your benefits
and employment status.

Plaintiffs each signed .this form at the bottom. Id. The form there stated “My signature below
indicates that the above checked items were discussed with me during orientation.” Id, This
sentence was followed by a signature line.

The items listed in the informational form were essentially the same as those quoted
above. The “Salary” bullet point referenced the satne “reduction of 13.6% in youl salatry,” noting
that that reduction was “to cover the amount it will cos_t SLED to pay the employer portion of

retirement.” (This recitation did not appear in the previous two forms that referenced the salary

7 The employer contribution for PORS members had been lO 3% of salary prior to July 1, 2004,
at which time it increased to 13.6%. :

8 The salary figure in the quoted exhibit is the specific number applicable to Plaintiff Grimsley.
This figure varied by employee.
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reduction of 13, 6%, 1nstead only appeanng in the fourth form, an mformatlonal document. ) The

. employees ‘had already agreed by executing the second form, to accept a 13.6% salary reduction,

with no reason: given-by. SEED-for that speel-_ﬁe percentage (nor any need for one). Finally, tlle

- %0.111"’.[11 form lrlelltioned that the employee conlribm_ztion of-6.5% would no longer b.e deducted ..
from the salary ch‘ecl('. .The reason forllhis yvas tllat‘ lhe enii)loyee, as a retiree, was no lonéer

' 1equ1red at the tlme to pay - the employee contnbutmn | o |

Oncc all fom.forme had been executed the. employees returned to wotk, collecting thexr

both theu new salaries (13 6% less than before retmng) fmm SLED and thelr full retuement
from the PORS. In the case of Plaintiff Grimsley, his pre-retitement salary had been $52,896. In

| 2005, the ﬁrsl full yeer_aﬂer his retirement, his SLED salary was $48,3 18.00, anli ‘his PORS
retirement benefit was $33,158.04, for a total of $,81,472.04. Stewart Affidavit, Patagiaph 20 and
Exhibit 9.!° In other words, his combined income as a working retiree was more than half again
the amount of his preretitement income.

C.  Payment Of The Employer Contribution By SLED And Absence Of A
Deduction Of The Employer Contribution From The Employees’ Salaries.

Because Plaintiffs’ claims pertain to the employer contribution, it is appropriate to
provide some brief amount of background conceming the nature of the employer conttibution
and the mechanics of how it operates, This information is found ptimarily in the Affidavit of

Donald R. Royal.

® This changed effective July 1, 2005, when the General Assembly amended §9-11-90(4)({¢) to
require working retirees to pay the employee contribution even though they were retired. This
amendment was upheld in Layman v. State, 368 S.C. 631, 630 S.E.2d 265 (2006) as to
employees genetally, and in Ahrens, supra, as to certain employees who claimed that the State
had created rights in them by contract or estoppel.,

19 plaintiff Jowers did not produce his tax forms for 2005, but he also unquestionably would also
have had a greater total take-home amount after retirement and rehire.
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‘At the outset, it should be reiterated that there .is-no doubt that SLED- did.pay the -

employer contribution for these Plaintiffs, just as it has done for all of its .‘emeloyeé's ‘at.all tiines.

Stewart Aff Par. 17; Royal Aff. Par. 16; Kitchens-Aff, —Par ~6-&-7. ~—P1a1nt1ﬁ‘s -do not contend—

otherwme, nor could they reasonab]y do so.

The employer contmbutlon, as its name ;;voulci meicate is paid by the -employer, not by
the employee In fact the PORS statute M that it be pald by the employer Sectxon 9= 11-
220(1) prov1des that |

09 Commencmg as of July 1, 1974 each employer shall contmbute

to the System seven and one-half percent of the- compensation of -
Class One members in its employ and ten percent of compensation

of Class Two members in its employ. Such rates of contribution .-
shall be subject to adjustment from time to time on the basis of the
annual actumal valuations of the System.,!!

-

(Emphasw added.)

The employer contribution is paid periodically in a lemp sum that is equal to the
appropriate percentage (13.6% in 2004) of the total salary amount actually paid, The remittance
is a periodic lump sum payment of the appropriate employer contribution percentage (13.6% in
2004) of that total salary amount. It is not itemized on an employee-by~employee basis.'?> Royal
Aff. Par, 12,

In addition, as set forth in more detail in the Royal Affidavit, the employer contribution

to the Police Officers’ Retirement System, like all fringe benefits in state government, is not

''1n 2004, when Plaintiffs retired, the rate for the employer contribution had been adjusted
upward from the 7.5% in the statute to the 13.6% referenced earlier, As noted earlier, the 13.6%
figure took effect on July 1, 2004, Immediately prior to that it had been 10.3%.

12 At the time of the Hutto deposition in 2009, and earlier, SLED made this lump sum remittance
on a quarterly basis, See Exhibit 20 to Hutto Dep. Beginning in 2010, the lump sum payment of
the employer contribution was made automatically at each semimonthly pay period. There was
no change in the nature of the lump sum payment as a specific percentage of payroll, which was
over and above the amount paid as salary to the employees.
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‘ included w1th1n the salary of the employee, and therefore is not deducted from the salary of the
employee. Royal Aff, ,Par. 8 Instead 1t 1s paid from the ﬁmge benefit amount appropnated to
the—ageney——Royal~Aff{—Par': 8.-For-SLED, “the fringe benéﬁt 'amount for the -employees‘_ls
approxunately 35% over and above the employees salary amounts. 1d; Pa1 7. The employees
' never see this amount reflected i in thelr salaty 1nformat10n because itis not part of their salaries,
.In addltlon to. the employe1 contnbutmn to the Rettrement System the total amount of frmge
beneﬂts mcludes such thmgs as: etnployer contnbuuons for worke1s compensatton, health'
insurance, and for other s1m11ar ﬁmge benefits. Id Par 9, Most state employees probably havé
no idea how much is paid by thexr employers for these various employcr contnbutmns, nor are |

‘ these specific amounts really a matte1 o—f—concem for the employees, because these amounts are
governed by law and are over and above the figure that actually is of concern to the employees,
that is, their salaries.

As might be expected from the nature of the employer contribution aod the manner in
which it is remitted by the employer, there is simply no such thing as “having the employer
contribution deducted from [employees’] salaries,” as Plaintiffs allege. See Royal Aff. Par. -8.
In fact, again as might be expected, the postretirement pay stubs of the Plaintiffs reflect no
deduction at all for retirement, given that (a) in 2004, retirces did not pay an employee
contribution, and (b) the pay stub would never reflect'a deduction for the employer contribution,
since that amount was never deducted from salary, but rather was paid by the employer ds part of
benefits over and above salary. See Kitchens Aff. Par. 6 and 7. SLED _simp]y decided to use the

_percentage figure of the preretirement employer contribution as a uniform measure of the salary

10
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reductiori and of ;hé amount of cost savings as a restlt of the. rehire process.-See Stewart Aff,

“Par. 18.7

D.  Specific Facts Pertaining to Plaintiffs Grimsley and Jowers.
Plaintiffs fowers and Gn‘msley retired on June 1, 2004 ahd june 30 200;1 respectively.

‘The ﬁnanclal advantage to them of the terms of their retlrement was substantzal as the numbers

' -abovefor Plaintiff Gnmsley would md1cate RSN '

“While Plamtlffs, after ‘being reh1red wete at-will employees who could have been . -

.termmated at any tlme in SLED’s sole dlscrenon, both of them were in. fact perrmtted to contmue

in their employment for the entire 48-month period mentioned in the documents above Kltchens
Aff., Par. 8. (Section 9-11-90(4)(a) provided that the 48-month period was the maximum petiod
for which a working retiree could work witﬁou’c his status changing,) On April 29, 2008 and June
2, 2008, when Plaintiffs Jowers and Grimsley were nearing the completion of 48 months of
employment as working retirees, they each were informed in letters from then-Director Lloyd
that their employee status would terminate on July 1, 2008 and June 16, 2008, respectively, that
is, at the end of 48 months, Kitchens Aff.; Par. 8 and Ex. 2 and 3. They were informed about
oppoftunities for part-time work. /d.

In December 2008, four and a half yeats after they were rehired as working retirees,
Plaintiffs Grimsley and Jowers filed the present action.

CONCILUSIONS OF LAW

13 By way of illustration, the employet contribution for Plaintiff Grimsley of 13.6% of his
preretirement salary of $52,896 would have been approximately $7,200. The employer
contribution on his reduced salary upon rehire (13.6% of $48,318) was about $6,600, just $600
less than it had been for the preretitement salary. The total salary reduction had been about
$4,600. SLED therefore saved all of the salary reduction of $4,600, as well as an additional $600
in benefits, ie., the amount by which the employer contribution was reduced. The $4,600
accordingly was available for salaries for other employees. See, Royal Aff. Par. 8; Stewart Aff.
Par. 21.
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1L Plaintiffs’ claims have no basis in-fact, because the employe_r'-éontribution
was never deducted from thejr salaries, asthey claim, nor were they required
to pay the employer.confribution-thenselves.’

In-light of the undisputed-facts-setforth-above, it is.clear that Plairiliffs’ claims are

lacking in merit. T]%eia%claim that ‘SLED"violated § é-l 1-90'by “having the ernployér confribution

deducted from Jthpir pqsf—reﬁrcmenﬂ salaries,” Cémpla.-int., Pat. 27, is éiniply n.ot‘ fa@tuai. There -
" can bé_no_ r;eaSoﬂabIe di.s.pute-.that_there‘was no sﬁl'éfy 'DEd{l'c‘tioh..for the employer qoqtri'blition;
-Plai-ntiffs instead a‘grc.:ed to a. salar)./-R']%Sduct'ion-. This'claim as stated in the Compléirﬁ is theréfore

| incorrect as a matter pf_féct.. ‘ | | | | |

The claim of Plaintiffs .that SLED viélated §'9-.11~90 by “having the [Plaintiffs] pay the
employer contribution” is also not factual.‘ SLED, aﬁd notmti'ie Plaintiffs, uriqﬁéstionably paid the
employer contribution, See, e.g., Royal ATE, Par. 16,

Plaintiffs’ claim fares no better if viewed as one that the employees were wrongfully
required, as a condition of their employment, to have the amount of the employee contribution
“deducted” from their salaries. Complaint, Par. 27, They did agree to come back as working
rétireés at reduced salaries, but the fact that this occutred does not state a legal claim. There is
nothing in § 9-11-90 that requires them to be rehired at all, To reiterate once again what was
held in Ahrens, supra, tﬁe retum; of a working retiree to the employment from which he retired
“was conditioned on whether an employer in the system chose to hire that employee.” 392 8.C.
at 351-352, 709 S.E.2d at 60. Given that there was no right at all to return to ‘work afier
retirement, thefe was obviously no violation of any right of Plaintiffs by requiring them to agree
to a reduction in salary as a condition of returning to work. SLED could have conditioned
Plaintiffs’ return to work on their taidng a salary reduction of between 0% and 100%, If

Plaintiffs found the rehire salary unacceptable, which they obviously did not, they could have

12

013




dechned to return to work The fact that: the relatively small percentage chosen by SLED was
. 13, 6%, he. same as the employer contribution on their old salary, was of no s1gn1ﬁeance to any.
nght of the Plaintiffs,' . ' _

‘ Plamtlffs have effectwely already conceded this. As the Supreme Court held in the appeal o
- from the grant of the State $ motlon to dlSIIlISS‘ “[Plamtrffs] do not claim they ate entrtled to a
3 partlcular salary leVe ? 396 S.C. at 284 721 S.E2d at 427 Instead the Court held Plamtrf_'fs |

“have; asserted a cogmzable ploper’ty mterest rooted in state law sufficient to survwe the motion

~ to dismiss” 396 S, C .at 285 721 S.E. 2d at 428 (emphases added) In so holding, the Court. 01ted~
Rydde'v. Morris, 381 S.C. 643, 646 675 S.E.2d 431, 431 (2009), which held that in reviewing a
dismissal of:1 case on a Rule 12(b)(6) motion to dismiss; the cowt is “required to construe the
oomplaint\ in a light most favorable to the nonmovant and determine if the facts alleged and the
inferences reasonably deducible from the pleadings would entitle the plaintiffs to relief on any
theory of the case.” (Emphasis added.) However, as already shown, the “facts alleged” and the
actual facts are entirely,different. There was no deduction from the Plair_rtiffs’ salaries, only a
1'eeluction. As a result, now that the facts have been shown to be substantially different from
those alleged in the Complaint, it is apparent tirat Plaintiffs’ claim based on an alleged violation
of § 9-11-90 is without merit.

The primary contention of Plaintiffs, set forth at pp.. 4-6 of their Memorandum submitted

to the Court, is based on a complaint about what they claim SLED did with the money that had

14 As noted above, Plaintiffs’ agreement to accept the 13.6% figure was made in the second of
the four documents that were part of the process. Exhibits 2 and 6 to Stewart Affidavit. Those
documents did not state a reason for using the 13.6% figure, nor did they need to. Plaintiffs were
obviously agreeable to being rehired with a 13.6% salary reduction and full retirement benefits.

The only reference to that percentage as covering the employer contribution did not come until
the fourth document in the series, which was merely informational, Exhibits 4 and 8 to Stewart

Affidavit.
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been patt of their salary prior ‘t.o théir ent.irc]-y"-voluntaly_ retirement. .Clearl_y, hpv_vever‘,' once
Plaintiffs uncqn&itiona]ly retired, they. no long‘erA had a liéga.tll'i.ﬁ/ p'ro.tecfec-l«riéht"or interest wi';h
. regard to what SLED did with-the-money-that had. funded.theirformer saiaxiqé_dur.ing;ﬂlein
qriginal petiod of empl‘oyn‘aent,. Théjr igg_s;—reti‘re‘me.h'g salaties vs./e‘rej cgmplé;tely unrelated, as a
mé'ttcr of law, to their gggfl'etirgn;ent_ s.alaﬁ_es'. As the former SLED. .l)irgétor" of Human :
R‘e'sources., Ly%m Hutto,',t.e‘s.tifviéd at her _déposit-ion, “They came B'aek"z'l»t' .a brand new salary... W
‘Hutto deposition, 43: 12, | |
Plaiﬁtiflf;s make the factua11§ upsubpoﬁed clai‘m th'z}t‘SLI.?,D “miséppropriatpg moniés dug :
the retirement system. . . .” PL. Br, at 2. While .the Com"t .concludes bel.ow that SLED properly
complied with pertinent provisions of law that govern appropriations, ;tie first reason why
Plaintiffs’ claim lacks merit i§ that once they left their SLED employment, their departure
eliminated any legal standing they may have had to make cléims pertaining to the appropriations
process as applied to the disposition of the funds that in the past had paid their salaries and
Beneﬁts. As the Supteme Court very recently held in Freemantle v. Pi'estoﬁ, __S.C.___,2012
WL 2412040 (2012), feiterdting general principles pertaining to standing, “[A] private pefson
may r;ot invoke the judicial power to determine the validity of executive or legislative action
“unless he has Asustained, or is in immediate danger of sustaining, prejudice therefrom.” 2012 WL
2412040 at *2. When Plaintiffs retired, they completely separated themselves from state
employment, with no right to be rehired at all. Under these circumstances, Plaintiffs simply no
longer had any interest at all in the manner in which SLED spent the funds that had previously
been patt of their salaries or fringe benefits during their. pre-retirement period of err_lploymént‘ In

the language of Freemantle, supra, they “sustained . , . no prejudice” from any SLED actions
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. ;;er'taining to their former salaties after -they had retired and then voluntarily returned to work
with different salaios. | " |
thle—PlamtﬂEfs clearly have nostand;ng—to assert any claims regardmg_SLED_s_usc_of
their former salames, the Court would note that based on the undisputed facts set forth in
.afﬁdavxts and the apphcable law, Pla1nt1ff’s clalms are w1thout factaal or legal merit in any
© event, Plamtlffs asseil’ that “S1 ED gets money for a speclﬁc purpose and then spends it for
another purpose Pl Brat 5. Factually, this is mcorrect As set forth in Paraglaph 8 of the Royal
'Afﬁdavlt money appxopmated for beneﬁts was used at all times to pay beneﬁts including the
employer contribution, and.money appropriated for galaries was used at all times to pay salaries,
Plaintiffs have not provided ar;y evidence to the contraty. 1
Even if this claim by Plaintiffs had been factually supported, which it was not, it appears
;so be based only on S.C. Code Ann. § 11-9-10, which provides that |
Tt shall be unlawful for any monies to be expended for any purpose
or activity except that for which it is specifically appropriated, and

no transfer from one appropriation account to another shall be
made unless such transfer be provided for in the annual

appropriation act.

(Bmphasis added.) The short answet to Plaintiffs’ conclusory claim in this regard is that the
Appropriations Acts in the pertinent fiscal years contained a provision permitting agencies to
transfer appropriations. See, ¢.g., 2004-2005 Appropriations Act,, Part 1B, § 72.10 (agencies and

authorized to transfer appropriations of up to 20% of program budget .within programs and

15 Plaintiffs assert that § 9-11-90 “requires the employer to ‘pay to the system the employer
contribution for active members prescribed by law with respect to any retired member. . . and
that “working retirees such as Plaintiffs must be treated the same way as other employees with
regard to employer retirement contributions.” P1. Br. at 5. As indicated above, to the extent that
this could possibly matter to these Plaintiffs, the answer to it is that SLED paid the employer
contribution for them from the appropriation for benefits, just as in the case of employees who
are not working retuees
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within ‘the agency). While no such txansfens occurred in fact, they would have been. authornzed'

had they occurred.

Plaintiffs ‘once again misapprehend the facts when they state that SLED- is paying the

employer contribution from “the withheld wages of Plaiﬁtiff[s].” PL.Br. at 6. Again, Eowever;_ as

“has Abecn made clezif above, thete simply is not any “withholding of wages” from the .Plaintiffs'

for the employel contnbutlon Thele was only a reductlon in salanes after rehlre

2, . The facts of this case show that Plamtlffs lack a property mterest

In Grimsley, the Supreme "Court noted that” Plamuffs “gssert & vmlatlon of-S: C Code

Ann, section 9-11-90.” 396 S.C. at 284, 721 S.E.2d at 427. The Coul_t then noted that l’lamtlffs
“contend that they have a cognizable property interest in the i)ercentage of their salary that was
deducted in .violation of section 9-11-90.” Id., The Court concluded that “section 9-11-90
prox.lides a basis to assert a property interest, Specifically, Appellanté’ takings claim is predicated
on their entitlement to retain the percentage of their salary—13.6%—that was us;.ed to pay the
employer poﬁon of the retivement contributions. It follows that Appellants are able to point to a
property interest rooted in state law.” 396 SC at 285, 721 S.E.2d at 428,

As already mentioned above, this discussion by the Court was couched in terms of review

of the granting of a motion to dismiss, accepting all factual assertions in the cbniplaint as true,

Howevet, as the facts show, no “percentage of their salary was deducted.” For fhe same reason,
their salary upon rehire was not “used to pay the employer portion of the retirement
contributions,” As a result, even if the facts as pled had been sufﬁcient o show that a property
interest existed, the facts as proven have shown otherwise. The Court would also reiterate that

Ahrens, supra, held that thete was no right to return to work as a working retiree.
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3 Even if § 9-11-90. createia—pmperty interest in Plamtlffs in the amount of the
employer contribution, Plaintiffs vohmtarily waived and relinquished any
such 1nterests ‘when they voluntanly returned to work at reduced salaries.

It is ax10mauc_thai_constltutmnal tights may be voluntanly wa1ved as indicated, for‘

| mstance by every case upholdmg a gu11ty plea See, eg, Hyman v. State, 397.8.C. 35, 723. ~

SE2d 375 379 (2012)(by. pleading gmlty, “accused .. Vaives the’ right ~to—«tr1a1 -and the

m01dents thereof and the const1tut10na1 guarantecs wn‘,h respect to crxmmal prosecuhons”) The

penn1531b111ty of a waiver apphes all the:more- sttongly ina situation mvolvmg the lesser alleged
right to a fractwn ofa publlc salary | ‘

The documents submltted to the Court show that Plaintiffs freely, and one may assume,
enthusiastically, agreed to retire and be rehired:at a salary that was 13.6% less than their pre-

retirement salary. Again, the “Request to be Rehired” form stated in part as follows: -

I understand that if [rehirej does occur, the following provisions

apply and [ agree to them:
H ok ok

 Salary: 13.6% less than previous base salary. . . .

Exhibits 2, 6 (Emphases adeled). It is difficult to see how one could more clearly agree to be
rehired at a reduced salary. Aceordingly, even assuming Plaintiffs had some kind of property
| interest, it was waived, and as already indicated above, the waiver was to their great advantage.
Plaintiffs attempt to argue that their voluntary retirement and subsequent eehire' at a
different salary constituted an agreement “in violation of statutory or constitutional law.” P1. Br.
at 9. Again, however, even if a constitutionally-protected property interest had been present,
Plaintiffs have suggested no teason why such interest could pot be validly waived by them,
especially when the resuitant change in total money received aftet retitement was so clearly to
their benefit, Nor is there any violation of statutory law. As shown repeatedly above, the

employer contribution was paid by SLED and not deducted or withheld from the postretirement
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salaries. Pl’a_tintiffs also confend that their agreements were unenforceable “i'llogal_ ‘co,r_l‘tracts” tha't.
) ‘viol'até’ public.polioy.”ld. To the contrary, the Gcnerai Assembly has iorécent years ondorsed the B
idea of permitting retnees to 1eturn to work while collectmg full 1ctn:ement benefxts and with a"
1cduct1on in-the amount pald by agenc1es for salaries.! See, f01 mstance, Act No. 291 of 2010

. Pan 1B, Sectxon 89 144 (GP Cost Savmgs When Filling Vacanc1es Crcated by Retlrements),

o The most 1ecent re1terat10n of t(ns proviso is found in:the. 2012—2013 Appxoprlatlons Act, Part

" 1B, Sectlon 89.89. In those annual provisos, the General Assembly has mandatod that whenever .
classified FI‘E posmons become vacant because of employee 1et1rements the_vacant posmons'
must be managed so that in the aggregate, there should be a cost savings of 25% when ma_nagmg
those positions, This is.thé 'same general cost savings approach that was patt of .the
Retirement{Rehire program, éxcept ﬁiat now, tho mandated percentage reduction for managing’
the filling of the vaoancies is 25%, instead of the 13.6% reduction that was applied to Plaintiffs
Grimsley and Jowers. |

4. 'The statuté of limitations issue

While the foregoing discussion has centered on the merits of Plaintiffs’ claims, it is
argued by SLED that it is actually not tiecessary for the Court even 'to consider the merits. As
Plaintiffs’ claims if meritorious or not, were brought well ovet three .years after their accrual and

therefore could be barred by the applicable statute of limitations. However, I do not reach that

* conclusion as it could be held that the statute coimmences to run anew with each check presented.

16 As noted above, however, the General Assembly by the enactment of Act No. 278 of 2012 has
restored an earnings cap of $10,000 on most PORS members who retire prior to the age of fifty-
seven. While this does not affect these plaintiffs, they would not even have been eligible to retire
and be rehired at their former salaries if they were younger than 57 when they retired in 2004,
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SLED argues the Do'ctr'ine of Laches bars Plantiffs’ .claims; however, I feel that.if the
case were to go forward this issuc should be presented at trial as a factual dispute exist.

" 6. For the reasons already cnted Plamtlffs are now: estopped from assertmg’ ‘
their present claims. . :

The facts presented'to me suppori the afﬁrmative defense that Plaintiffs én‘e now estopped_'

ﬁom asserting their present clalms Having accepted four years of benef1ts pursuant to the .

'program that pelmltted them to 1e‘ure and return to w01k Plamtlffs cannot now claim: that ‘
SLED’ $ actlons harmed them. Instead such a late asseruon of alleged nghts to then old salanes o

-would harm SLBD if permltted because SLED would be 1equ1red to find funding to pay

Plaintiffs’ salaxy differentials for the entire four-year period in which Plamtlffs uncomplalmngly

pmtlclpated in the program. The general rule pertaining to estoppel in South Carolina has been

' stated as follows:

The principle of estoppel in equity stands upon the very
foundations of right and fair dealing, It considers and weighs the
conduct of men in their dealings with each other, and gives that
effect ... to their actions which ... justice dictatefs].” It arises when
a petson, in reliance on what another has done or said, changes
position to his detriment and the other person then attempts to
repudiate or evade the consequences of his action or speech.

" Russell v. Drivers Leasing Services, Inc., 282 S.C. 358, 361, 318 S.E.2d 579, 581 (Ct. App.

1984), This is a fair description of Plaintiffs® actions in this case, and as a result, they should be
held to be estopped from asserting their present claims, in addition to the other rcasons stated
herein as to why those claims should fail.

7. Plaintiffs’ consent to the terms of the Retirement/Rehire program bars their
. present claims,

Still another reason why Plaintiffs’ claims are barred is the simple reason that Plaintiffs

_unequivocally consented to the arrangement under which they were rehired. It is axiomatic that

consent can setve as a defense to numerous acts that might otherwise be held tortious, such as
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' _assault trespass or invasion of pnvacy, am.ong many others. See, e.g., Hawkins By and Through

Hawkins. v. Multtmedza, Inc 288 S.C. 569, 571, 344 S.E.2d 145, 146 (1986)(“Consent 'may be
found where the evidence shows a voluntary agreement to do somethmg proposed..by‘ano.ther,

and the palty consentmg posscsses suff1c1ent mformat10n and ab111ty to make an mtelhgent '

ch_01ce ). Herc.there can be no questmn that Plamtlffs freely and 1eadxly agreed to pammpate in

the~Ret1rcment/R'eh1re, program,' w1th-no-suggest10n of lack of mforrnanon or ablhty to make an- .

mtelhgent ch01ce The chmce Plaintiffs madc was a vely mtelhgent onc, and no doubt one that

they would make again if they had been ngcn the opportumty to do so. Thelr consent bals this

action. ,

8. Matters raiscd in the affidavits of Plaiﬁtiffs.

Plaintiffs’ respective Affidavits dated May 22, 2012, contain several inaccuracies or other
matters not specifically discussed above. first, they appear to suggest that their retirement and
rehiting took place pursuant to a 2001 program referenced -in Exhibit A to both affidavits.
However, and as shown in detail in the Reply Affidavit of Robert Stewart, that program was

completely different from the program under which Plaintiffs retired and were rehired. Among

~ other things, the 2001 program required .employees to elect to participate in that program by

September 15, 2001, which clearly did not occur for these Plaintiffs, who retired in 2004.

Both Plaintiffs refer to the fact that a year after they retired, certain cost of living raises

* they received starting on July 1, 2005 were reduced by the same approximate percéntage of

13.6% (or 13.55%) as had been applied when they were rehired a yeér earlier, SLED points out"
however, that (a) this happened only in mid-2005, and not in the remaining years of Plaintiffs’
four years of service as working retirees (Kitchens Reply Affidavit), and (b) i; occurred more

than three years before this action was brought, and therefore that issue is time-barred.
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CONCLUSION

For the fore;going reasons, ‘th.e Court concludes that SLED’s Motion for :Suﬁ{;har'y J ud"gthent' -

‘should _b;‘grant'ed, Plaintiffs’ Moti_én_'for_summal:y_ludggr_xentshould.be,.d_enic;d, and that this action
should b.c;,, and hereby is, dismissed with prejudi'ce inall r'e‘:sp.(?cts. | . |

. AND IT IS SO GRDERED,

@rﬁ%st Kinard, T2 .
Circuit Court Judge,” L
Fifth Judicial Circuit .

M , South Carolina
7 / 22 2012
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
Civil Action Number:

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

PHILLIP D. GRIMSLEY, SR., and
ROGER M. JOWERS, on behalf of

themselves and others similarly situated, o 4
(qm] Ty

Plaintiffs, COMPLAINT ;

| o

on

SOUTH CAROLINA LAW (Jury Trial Demanded) =

ENFORCEMENT DIVISION and ,
THE STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

The Plaintiffs, complaining of the Defendants herein, would respectfully show unto this

Coqﬁ as follows:
THE PARTIES

L Plaintiff Phillip D. Grimsley, Sr., is a citizen and resident of Richland County, South

Carolina,
2. Plaintiff Roger M. Jowers is a citizen and resident of Clarendon County, South Carolina.
3 Plaintiffs Grimsley and Jowers are persons who were employed by the South Carolina

Law Enforcement Division (“SLED”) and who retired from employment and, after taking the
required break in service, returned to work for the State pursuant to a retirement program created

inter-nally by SLED(“SLED Retirement Program”).

4. The Defendants are the State of South Carolina and the statutorily-created South Carolina

Law Enforcement Division.
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JURISDICTION AND VENUE

5. Jurisdiction and venue are proper in the instant case under Article V, § 11, of the South
Carolina Constitution and South Carolina Code Annotated § 14-1-80.
PLAINTIFF CLASS

6. Plaintiffs Phillip D. Grimsley, Sr., and Roger M. Jowers (hereinafter “SLED Retiree
Plaintiffs” ) bring this action on behalf of therﬁselves and, pursuant to Rule 23 of the South
Carolina Rules of Civil Procedure, as representatives of a class defined as follows:

Al persons currently or .previou.sly employed by the South Carolina Law

Enforcement Division who participated in an internally created retirement plan

+ .. who retired and returned to employment and had the amount SLED was statutorily

obligated to pay to the state retirement system (employer portion) deducted from

their salary.
7. Individually named SLED Retiree PIaintiffs are all state employees who retired and
returned to work for SLED pursuant to the SLED Retirement Program.
8. Upon retiring and returning to work, the SLED Retiree Plaintiffs and the Plaintiff class
had the amount it cost SLED to pay the employer portion of retirement deducted frqm their
salaries. See Attachment A. |
9. Members of the plaintiff class ate so numerous as to make joinder of all; members
impracticable. |
10.  There are questions of law and fact that are common to SLED Retiree Plaintiffs and to all
members of the Plaintiff Class; and these questions predominate over questions, if any, that may
affect only indivi&ual plaintiffs or individual members of Plaintiff Class inasmuch as the

unlawful and unconstitutional activity alleged herein is of a character that is generally applicable

. to the SLED Retiree Plaintiffs and Plaintiff Class members. Among the questions of law and
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fact common to SLED Retiree Plaintiffs and the Class they represent are:
(a) Whether the SLED Retirement Program violates S.C. Code Ann. §9-11-90;

(b) Whether the SLED Retirement Program is an unconstitutional taking of SLED
Retiree’s property or an unconstitutional taxing of SLED Retirees;

- (e) Whether the SLED Retirement Program violates SLED Retiree Plaintiffs’ due
process rights under the South Carolina and United States Constitutions.

11.  SLED Retiree Plaintiffs’ claims are typical of the claims of the members of the Plaintiff
Class that they represent, as SLED Retiree Plaintiffs and members of the Plaintiff Class will lose
clearly ascertainable amounts of money in excess of One Hundred Dollars (8100.00) each by
having their salaries reduced to pay the employer’s portion qf their retirement.

12. . SLED Retiree Plaintiffs will fairly and adequately protect the interest of the Plaintiff
Class that they seek to represent. The interests of the SLED Retiree Plaintiffs are coincident
with, @d not antagonistic to, ﬂ10§e of the Plaintiff Class. SLED Retiree Plaintiffs are
represented by counsel who are experienced and competent in the prosecution of complex class
action litigation. |

13.  Class action treatment of the matters at issue in this controvetsy i$ supgrior to the
altemaEives, if any, for the fair and efficient adjudication of such issues, because such treatment
will permit a larger number of similarly situated persons to prosecute their common claims in a
single forum simuitaneoixsly, efficiently, and without the unnecessary dupliéation of evidence,
effort, and expense that numerous individual actions would entail. Class action treatment in this
case wiil have the added virtue of permitting the adjudication of what may be relatively small
claims by certain members 6f the Plaintiff Class, for whom it would otherwise not be financially

feasible to litigate their claims as individual actions against the Defendants.
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14. As to each class member, the amount in controversy exceeds One Hundred Dollars
(8100.00), and/or the action is one for declaring a state action unconstitutional.
-15. SLED Retiree Plaintiffs are aware of no difficulty in the management of this action that

would preclude it from being maintained as a class action.

GENERAL ALLEGATIONS
16.  SLED Retiree Plaintiffs aré all current or former employees of the State Law
Enforcement Division and were not participants in the TERI program.
17.  SLED Retiree Plaintiffs all retired from the State Law Enforcement Division and returned
to work for the State Law Enforcement Division pursuant to the SLED Retirement Program.
18.  SLED Retiree Plaintiffs were members of the Police Officers Retirement System. The
employer's contribution to the Police Officer Retirement System is established by S.C. Code
Ann. §9-11-220.
19, SLED's obligation to pay the employer's contribution to-the retirement system when a
member of the Police Officers Retirement System retires and returns to employment is
_established by S.C. Code Ann. §9-11-90:
“An employer shall pay to the system the emplc;yer contribution for active
members prescribed by law with respect to any retired member engaged to
perform services for the employer, regardless of whether the retired member
is a full-time or part time employee or a temporaty or permanent employee.”
. 20. SLED Retiree Plaintiffs were advised SLED ha;l created an inteﬁal program that would
allow them to retire and return to employment. |
21, Inorder to participate in the program, SLED Retiree Plaintiffs had to retire from SLED

and separate from employment for a period of time equal to their annual leave payout, but not

less than fifteen days. SLED Retiree Plaintiffs then had to request to be rehired by SLED as a
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full time employee with no grievance rights or reduction in force rights and the term of
employment could not exceed forty-eight months.

22, SLED Retiree Plaintiffs were advised by SLED that they would "have a reduction of

© 13.6% in your salary to cover the amount it will cost SLED to pay the employer portion of
retirement.” See Attachment A.

23.  Inorder to participate in the SLED Retirement Program, SLED Retiree Plaintiffs were
required to pay the employer contribution to the retirement system from their own salary.

FOR A FIRST CAUSE OF ACTION
(Violation of S.C. Code Ann. §9-11-90)

24, The allegations of the preceding paragraphs above are incorporated herein by reference as
if set forth herein verbatim. |

25.  8.C.Code Ann. §9-11-90 allows a retired member of the Police Officers Retirement
System to retite for 15 days and be rehired to employment without affecting the monthly
retirement allowance the member receives from the System.

26.. Pursuant to this statute, SLED was required to pay to the retirement éystem the? employer
contribution for active mémbers for any retired member engaged to perform services for SLED.
27.  SLED violated this statute by having the employer contribution deducted from SLED
Retiree Plaintiffs' salaries as a condition of being rehired and having the SLED Retiree Plaintiffs
pay the employer contribution.

28.  SLED Retirec Plgintiffs have suffered damages as a direct and proximate result of the

Defendants violation of this statute.
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FOR A SECOND CAUSE OF ACTION -
(Unlawful Taking or Unconstitutional Taxing)

29. The allegations of the prquding paragraphs above are incorporated herein by reference as
if set forth herein verbatim.

30.  The SLED Retirement Program required SLED Retiree Plaintiffs to pay the employer’s
portion of retirement to the retirement system. |

31.  The SLED Retirement Program oppressively, arbitrarily, capriciously and unreasonal;ly
deprives SLED Retiree Plaintiffs of their proberty and/or vested entitlement.

32.  The SLED Retirement Program violates the protections afforded all citizens against
uniawful takings or taxings containéd in boﬂ1 the United States and South Carolina Constitutions.
33. The unlawful takings or unconstitutional taxings violated the due process rights of the
SLED Retiree Plaintiffs. |

' 34. The application of the SLED Retirement Program té SLED Retiree Plaintiffs constitutes a
violation of SLED Retiree Plaintiffs’ due process rights, an unconstitutional taking, an-
unconstitutional taxing, and Defendants should be estopped and/or enjoined from applying the
SLED Retirement Prog;am to SLED Retiree Pléintiffs.

FOR A THIRD CAUSE OF ACTION
(Declaratory Judgment)

35. The allégations of the preceding paragfaphs above are incorporated herein by reference as

if set forth herein verbatim.

36.  This cause of action secks a declaratory judgment pursuant to S.C. Code Ann: §15-53-10
-et. seq. and Rule 57, South Carolina Rules of Civil Procédure, for the purposes of détermining a

question of actual controversy between the parties.

028




37.  There exists an actual dispute withi.n the parties as to the validity of the conduct of
Defendants in forcing the SLED Retiree Plaintiffs to pay the employer contribution to the
retirement system.,
38. A declaratory judgment defining the rights, privileges and duties of and between the
parties is appropriate pursuant to South Carolina Code § 15-53-10, ef seq. It is specifically
reque;ted that the Court declare\ the Defendants’ actions a violation of the statutory and common
l_aw of South Carolina; that this Court declare Defendants must disgorge to Plaintiffs and the .
Plaintiff Class wages wrongfully wifhheld; and that this Court declare Plaintiffs and Plaintiff
Class are entitled to interest on all such wages. | o

WHEREF ORE, SLED Retiree Plaintiffs pray 'for an Order from this Court _certifying the
Class; declaring the actions of Defendants are a violation of the rights of SLED Retiree Plaintiffs
and the Class; requiring Defendants to disgorge the wages wropgfully withheld with interest; and
estopping and/or enjoining Defendants from requiring SLED ‘Retiree Plaintiffs from paying the
employer portion of retirement; together with attorneys' fees and costs of this action, and such

further relief as the Court deems just and appropriate.

e -

A/@/amden Lew1s

Keith M. Babcock

W. Jonathan Harling

LEWIS & BABCOCK, L.L.P.
1513 Hampton Street

Post Office Box 11208
Columbia, South Carolina 29211
(803) 771-8000 ‘
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December 45 , 2008

Columbia, South Carolina

Richard A, Harpootlian

RICHARD A. HARPOOTLIAN, P.A.

1410 Laurel Street
Columbia, South Carolina 29201
(803) 252-4848

John A. O'Leary

James Walter Fayssoux, Jr.
O’LEARY & ASSOCIATES, P.A.
714 Calhoun Street

Columbia, South Carolina 29201
(803) 779-5556

Attorneys for the Plaintiffs
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Exhibit A
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5 . PO e b e

MARX SANFORD ROBERT M. STEWART
‘ Chief

Goverior

THE LANGUAGE USED IN THIS DOCUMENT DOES NOT CREATE AN EMPLOYMENT CONTRACT
Y, THIS DOCUMENT DOES NOT CREATE ANY

BETWEEN THE EMPLOYEE AND THE AGENC
CONTRACTUAL ‘RIGHTS OR._ENTITLEMENTS. THE AGENCY RESERVES THE RIGHT TO
REVISE THE CONTENT OF THIS DOCUMENT, IN WHOLE OR IN PART. NO PROMISES OR

‘ WHICH ARE CONTRARY TO OR INCONSISTENT

ASSURANCES, WHETHER WRITTEN OR ORAL,
WITH THE TERMS OF THIS PARAGRAPH CREATE ANY CONTRACT OF EMPLOYMENT

EMPLOYEE ORIENTATION FOR RE-EMPLOYMENT
UNDER THE PORS RETIREMENT PROVISIONS

sted below are being discussed with you so you will be informed

As a retiree being re-employed by SLED, items li

on your benefits and employment status,

> EMPLOYMENT STATUS: You will be an AT-WILL employee. (AT-WILL means that you can be
Separated from employment at any time for cause or for no cause.) You have no grievance or
reduction in force (RIF) rights. You are eligible for all other rights of any permanent employee.

> SALARY: You will have a reduction of 13.6% in your salaty to coverthe amount it will cost SLED to

pay the employer portion of.g’eﬁrement. The 6.5 % employee portion of retirement will no longer be

deducted from your check# 37, §'2 §

INSURANCE: You have the election to enroll in the Insurance under SLED or continue

coverage on the retiree group. If you elect to come under SLED's insurance your salary will

be decreased by the amount of the state's portion of the premium.

> LEAVE: You will accrue le/avg at the same rate you were accruing when you le employmen‘t: Your
acouralratewas <> /.S C | You will begin accruing in the month of 4|14 .S .
You wili begin with a zero balance of sick and annual leave. You will not receive a pay out of
annual leave at your second termination. You must complete leave slips for leave taken.

It you are a non-exempt employee you must complete time and

If you are currently completing a time sheet as a temporary employee

position, you will discontinue completing the time sheets on .

» TIMC AND ATTENDENCE:
attendance sheets (Dailies).
-and are going into an exempt

> DEDUCTION CHANGES: If you wish to ma
employee, you must complete a P-4 withhol

ke any deduction changes now that you are a permanent
ding form.

My siga tyse indicates that the above checked items were discussed with me during orienlation.
/&;M/mlcag | 7 - Zeop
EmWSignatqre Social Security Number Date

| &

An Accredited Law Enforcement Agency
P.O. Box 21398/ Columbia, South Carolina 29221-1398/ (803) 737-900/ Fax (803)
896-7041 _
009
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STATE OF SOUTH CAROLINA
: IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

South Carolina Law Enforcement

Division and the State of South Carolina, Civil Action Number:08-CP-40-8854

ANSWER OF DEFENDANT
SOUTH CAROLINA LAW ENFORCEMENT
DIVISION

Plaintiffs,
V.

South Carolina Law Enforcement
Division and the State of South Carolina,

Defendants.

N St e Nt N N N N N el N e e o e N

Defendant South Carolina Law Enforcement Division, answering the Complaint herein,

alleges the following:

FOR A FIRST DEFENSE

1. Defendant South Carolina Law Enforcement Division denies each and every
allegation of the Complaint not hereinafter specifically admitted, qualified, or explained.

2, Paragraphs 1 and 2 are admitted on information and belief.

3. Answering Paragraph 3, it is admitted that Plaintiffs were employed by' SLED,
retired from that employment, and then voluntarily retu.med to work for SLED as at-will
employees under terms and conditions set forth.ip documents eiﬁgcuted by each of them in 2004
entitled “Request to be Rehired.”

4, Paragraph 4 is admitted.

5. The allegations of Paragraph § set forth legal conclusions which can neither be
admitted or denied. Insofar as such allegations attempt to establish liability on the part of this

Defendant, this Defendant would deny same and demand strict proof thereof.
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. 6. The allegations of Paragraph 6 are merely descriptive of this action and of the
| purported class that Plaintiffs are seeking to have certified, and require neither admission nor
denial, In addition, such allegations set forth legal conclusions which can neither be admitted or
denied. Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Defendant would deny same and demand strict proof thereof.

7. Only so. mﬁch of Paragraph 7 is admitted as alleges that the two named Plaintiffs
are or were state employees who retired and then voluntarily returned to work for SLED as at-
will employees under terms and conditions set forth in documents executed by each of them in
2004 entitled “Request to be Rehired.”

8. Paragraph 8 is denied as stated.

9. Paragraph 9 is denied.

10, The first sentence of Paragraph 10 is denied. Tﬁg second sentence of Paragraph 10
(with numbered subparts) is merely descriptive of the issues that Plaintiffs clainﬁ to be involved
in this éction, and therefore requires neither admission nor denial. Insofar as such allegations
attempt to establish liability on the part of this Defendant, this Dcfengiant would deny same and
demand strict proof thereof. |

11.  Paragraph 11 is denied for lack of information,

12.  Answering Paragraph 12, this Defendant does not deny thét Plaintiff’s counsel
would be able to represent a class of plaintiffs if class certification were appropriate, but this
Defendant denies that class certification is appropriate, particularly in view of the small number
* of individuals who might seek the relief sought by Plaintiffs in this action. It is denied that the
interests of the two named Plaintiffs are not antagonistic to those of others who‘might be in a

position to assert similar claims. Any remaining allegations of Paragraph 12 are denied.
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13, Paragraph 13 is denied.

14.  Paragraphs 14 and 15 are denied as stated.

15.  Paragraph 16 is admitted only on information and belief and only with respect to
the two named Plaintiffs. Any remaining allegations of Paragraph 16 are denied.

16,  Answering Paragraph 17, it is admitted that the two named Plaintiffs were
employed by SLED, retired from that employment, and then voluntarily returned to work for
SLED as at-will employees under terms and conditions set forth in documents executed by each
of them in 2004 entitled “Request to be Rehired.” Any remaining allegations of Paragraph 16 are
denied,

17.  The ﬁrst'sentence of Paragraph 18 is admitted on information and belief with
respect to the two named Plaintiffs. The second sentence of Paragraph 18- sets forth legal
conclusions which caﬁ neither be admitted or denied. Insofar as such allegations attempt to
establish liability on the part of this Defendant, this Defendant would deny same and demand
strict proof thereof.

18.  Paragraph 19 sets forth legal conclusions which can neither be admitted or denied.
Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Defendant would deny same and demand strict proof thereof, It is further denied that the
statutory provisions cited in Paragraph 19 have any relevance to the voluntary employment
program in which Plaintiffs have participated. ‘ |

19.  Answering Paragraph 20, it is admitted that the two named Plaintiffs received
information about the possibility of voluntarily returning to work if they were to retire, subject to
various conditions, but this Defendant would refer the Court to the communications between this

Defendant and the named Plaintiffs for the best evidence of their content.
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20.  Paragraph 21 is denied as stated. This Defendant would refer the Court to the
communications between this Defendant and the named Plaintiffs for the best evidence of the
natﬁrc of the terms and conditions under which Plajntiffs voluntarily agreed to return to work
after they retired.

21. . Answering Paragraph 22, this Defendant would refe—r the Court to the entirety of
Exhibit A to the Complaint, which is quoted in part in part in Paragraph 22, for the best evidence
of the nature of the voluntary return-to-work program in which Plaintiffs elected to participate.
This Defendant would refer the Court to the totality of the communications between this
‘ Defendant. and th;a named Plaintiffs for the best evidence of the nature of the terms and
conditions under which Plaintiffs volu‘ntarily'agreed to return to work after they retired.

22, Paragraph 23 is denied.

23. Answering Paragraph 24, this Defendant reiterates and realleges each and every
-paragraph and affirmafive defense of this Answer as if set forth herein.

24.  Paragraphs 25 and 26 set forth legal conclusions which can neither be admitted or -
denied. Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Defendant would deny same and demand strict proof thereof.

25.  Paragraphs 27 and 28 are denied.

26.  Answering Paragraph 29, this Defendant reiterates and realleges each and every
paragraph and affirmative defense of this Answer as if set forth herein.

27.  Paragraph 30 is denied.

28.  Paragraphs 31 through 34 are denied.

29.  Answering Paragraph 35, this Defendant reiterates and realleges each and every

paragraph and affirmative defense of this Answer as if set forth herein.
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30.  Paragraph 36 is merely descriptive of Plaintiffs’ Third Cause of Action, and
therefore requires neither admission nor denial Insofar as such allegations attempt to establish
liability on the part of this Defendant, this Defendant would deny same and demand strict proof
thereof. ‘ )

31.  Paragraph 37 sets forth legal conclusions which can neither be admitted or denied.
Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Défendant would deny same and demand strict proof thereof. In addition, it is denied that this
Defendant has required the named Plaintiffs to pay the employer contribution to a retirement
system after Plaintiffs retired and returned té work,

32.  Answering Paragraph 38, it is denied that Plaintiffs are entitled to any of the relief
de.scribed therein to which they claim to be entitled.

33.  To the extent any allegations of the prayer for reliéf onp 7 oAf the Complaint,
attempt to establish liability on the part of this Defendant, this Defendant would deny same and

demand strict proof thereof.

"FOR A SECOND DEFENSE

34.  The Complaint fails to state facts sufficient to constitute a cause of action against

this Defendant upon which relief may be granted.

FOR A THIRD DEFENSE

35.  Plaintiff has failed to exhaust all appropriate and available administrative

remedies,

FOR A FOURTH DEFENSE

36.  This action is barred by the Doctrine of Sovereign Immunity.

037




FOR A FIFTH DEFENSE

37.  This Defendant has neither taxed nor taken property of the Plaintiffs,
FOR A SIXTH DEFENSE
38.  Plaintiffs have no constitutionally protected property interests in any of the

matters in issue in this actions.

FOR A SEVENTH DEFENSE

39,  Plaintiffs’ return to work with SLED was a purely voluntary act on their part,
made with full knowledge of the terms and conditions of their return to work. In addition, the
program under which they returned to work was not required by state statute.

FOR AN EIGHTH DEFENSE

40,  This case does not meet the requirements for class certification as set forth in

SCRCP Rule 23.
FOR A NINTH DEFENSE

41,  Some or all of Plaintiffs’ claims are barred by the doctrine of laches.

FOR A TENTH DEFENSE

42,  Some or all of Plaintiffs’ claims are barred by the applicable statutes of

limitations.

WHEREFORE, having fully answered the Complaint of the Plaintiffs, the Defendant
South Carolina Law Enfoi'cement Division prays that the Complaint be dismissed with prejudice,

for the costs of this action, and for such other and further relief as the Court deems just and

proper.
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DAVIDSON & LINDEMANN, P.A.

BY:
WILLIAM H. DAVIDSON, Il
KENNETH P, WOODINGTON
1611 Devonshire Drive, Second Floor
Post Office Box 8568
Columbia, South Carolina 29202
T: 803-806-8222
F: 803-806-8855
E-Mail: wdavidson@dml-law.com

kwoodington@dml-law.com

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA
LAW ENFORCEMENT DIVISION

Columbia, South Carolina

February /8 , 2009
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip D. Grimsley, Sr. and Roger M.
Jowets, on behalf of themselves and other
similarly situated,

Civil Action Number:08-CP-40-8854

AM'ENDED ANSWER OF DEFENDANT
SOUTH CAROLINA LAW ENFORCEMENT
DIVISION

Plaintiffs,
V.

South Carolina Law Enforcement
Division and the State of South Carolina,

Defendants,

N M e N e N N N S M i N N N e N s

Defendant South Carolina Law Enforcement Division, answering the Complaint herein,

alleges the following:

FOR A FIRST DEFENSE

1. Defendant South Carolina Law Enforcement Division denies each and every
allegation of the Complaint not hereinafter specifically admitted, qualified, or explained.

2. . Paragraphs 1 and 2 are admitted on information and belief,

3. Answering Paragraph 3, it is admitted that Plaintiffs were employed by SLED,
retired from that employment, and then voluntarily returned to work for SLED e;s at-will
employees under terms and conditions set forth in documgnts executed by each of them in 2004
entitled “Request to be Rehired.”

4. Paragraph 4 is admitted.

5. The allegations of Paragraph 5 set forth legal conclusions which can neither be
admitted or denied. Insofar as such allegations attempt to establish li_abi]ity on the part of this

Defendant, this Defendant would deny same and demand strict proof thereof.
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6. The allegations of Paragraph 6 are merely descriptive of this action and of the
* purported class that Plaintiffs are seeking to have certified, and require neither admission nor
- denial. In addition, such allegations set forth legal conclusions which can neither be admitted or
denied, Insofar as such allegations attempt to establish liability on the part of th'is Defendant, this
Defendant would deny same and demand strict proof .thereof.

7. Only so much of Paragraph 7 is admitted as alleges that the two named Plaintiffs
are or were stale employees who retired and then voluntarily returned to work for SLED as at-
will employees under terms and conditions set forth in d‘ocuments execﬁied by eacfl of -them in
2004 entitled “Request to be Rehired.”

8. Paragraph 8 is denied as stated.

9. Paragraph 9 is denied.

10, The first sentence of Paiagraph 10 is denied. The .second sentence of Paragraph 10
(With numbered subparts) is merely descriptive of the issues that Plaintiffs claim to be involved
in this action, and therefore requires neither adﬁission nor denial. Insofar as such allegations
attempt to establish Jiability on the part of this Defendant, this Defendant would deny same and
demand strict proof thereof.

11.  Paragraph 11 is denied for lack of information. -

12. . Answering Paragraph 12, .this Defendant does not deny that Plaintif’s counsel
would be able 1o represent a class of plaintiffs if class certification were appropriate, but this
- Defendant denies that class certification is appropriate, particularly in view of the small numbcr'
of individuals who might seek the relief sought by Plaintiffs in this action. It is dc;,nied that the
interests of the two named Plaintiffs are not antagonistic to those of others who might be in a

position to assert similar claims. Any remaining allegations of Paragraph 12 are denied.
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13.  Paragraph 13 is denied.

14, Paragraphs 14 and 15 are denied as stated.

‘ 15.  Paragraph 16 is admitted only on information and belief and only With respect to
the two named Plaintiffs. Any remaining allegations of Paragraph 16 are denied. |

16.  Answering' Paragraph 17, it is admitted that the two named Plaintiffs were
employed by SLED, retired from that employment, ana then voluntarily returned to work for-
SLED as at-will employees under terms and conditions set forth in documents execuled by each
of them in 2004 entitled “Request to be Rehired.” Any remaining allegations of Paragraph 16 are
denied. | 7 |

17. The first sentence of Paragraph 18 is admitted 'on infofmation and belief v;/ith
- respect to the two named Plaintiffs. The second sentence of Paragraph 18 sets forth legal
conclusions which can neither be admitted or denied. Insofar as such allegations_ attempt to
establish liability on the part of this Defendam, this Defendant would deny same and demand
stﬁct proof thereof.

18. ?éragraph 19 sets forth legal conclusions which can neither be admitted or denied.
Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Deféndant would deny same and demand stfict proof thcréof. It is further denied that the
statutory provisions cited in Paragraph 19 have any relevance to the voluntary employment
program in which Plaintiffs have participated.

19.  Answering Paragraph 20, it is admitted that‘ the two named Plaintiffs received
information about the possibility of voluntarily returning to work if they were to retire, subject to
varjous conditions, but this Defendant would refer the Court to the communications vbetween this

Defendant and the named Plaintiffs for the best evidence of their content.
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20. Paragraph 21 is denied as stated. This Defendant would refer the Court to the
communications between this Defendant and the named Plaintiffs for the beét evidence of the
‘nature of the terms and conditions under which Plaintiffs voluntarily agreed to return to work
after they retired.

21, Answering Paragraph 22, this Defendant would refer the Court to the entirety of
Exhibit A to the Complaint, which is quoted in part in part in Paragraph 22, for the best evidence
of the nature of the voluntary return-to-work program in which Plaintiffs elected to participate.
This Defendant would refer the Court to the totality of.the communications between this
Defendant and the named Plaintiffs for the best evidence of the nature of the terms and
conditions under which Plaintiffs voluntarily agreed to return to work after they retired.

22.  Paragraph 23 is denied.

23. Answering Paragraph 24, this Defendant reiterates and realleges each and every
paragraph and affirmative defense of this Answer as if set forth herein.

24,  Paragraphs 25 and 26 set forth legal conclusions which can neither be admitted or
denied, Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Defenda-nt would deny same and demand strict prodf thereof.

25.  Paragraphs 27 and 28 are denied.

26,  Answering Paragrainh 29, this Defendant reiterates and realleges each and e»;ery
paragraph and affirmative defense of this Answer as if set forth herein.

27.  Paragraph 30 is denied.

28.  Paragraphs 31 through 34 are denied.

29.  Answering Paragraph 35, this Defendant reitérates and realleges each and every

paragraph and affirmative defense of this Answer as if set forth herein.
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30.  Paragraph 36 is merely descriptive of Plaintiffs’ Third Cause of Action, and
therefore requires neither admission nor denial Insofar as such allegations-attempt to establish
Hability on the part of tflis Defendant, this Defendant would deny same and demand strict proof
thereof.

31, Paragraph 37 sets forth legal conclusions which can neither be admitted or denied.
Insofar as such allegations attempt to establish liability on the part of this Defendant, ihis
Defendant would deny same and demand strict proof thereof. In addition, it is denied that this
Defendant has required the named Plaintiffs to pay the employer contribution to-a retirement
system after Plaintiffs retired and returned to work.

32.  Answering Paragraph 38, it is denied that Plaintiffs are entitled to any of the relief
described therein to which they claim to be entitled.

33 ' To the extent any allegations of the prayer for relief on p. 7 of the Complaint,
attempt to establish liability on the part of this Defendant, this Defendant would deny same and
demand strict proof thereof,

FOR A SECOND DEFENSE

34, The Complaint fails to state facts sufficient to constitute a cause of action against
this Defendant upon which relief may be granted.

FOR A THIRD DEFENSE

35.  Plaintiff has failed to exhaust all appropriate and available administrative

remedies,

FOR A FOURTH DEFENSE

36.  This action is barred by the Doctrine of Sovereign Immunity.
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FOR A FIFTH DEFENSE

37.  This Defendant has neither taxed nor taken property of the Plaintiffs.
FOR A SIXTH DEFENSE
38.  Plaintiffs have no constitutionally protected property interests in any of the
matters in issue in this actions.

FOR A SEVENTH DEFENSE

39.  Plaintiffs’ return to work with SLED was a purely voluntary act on their part,
made with full knowledge of the terms and conditions of their return to work. In addition, the
program under which they returned to work was not required by state statute,

FOR AN EIGHTH DEFENSE

40, . This case does not meet the requirements for class certification as set forth in

SCRCP Rule 23.
FOR A NINTH DEFENSE
41.  Some or all of Plaintiffs’ claims are barred by the doctrine of laches.

FOR A TENTH DEFENSE

42,  Some or all of Plaintiffs’ claims are barred by the applicable statutes of
limitations. 7 .

WHEREFORE, having fully answered the Complaint of thé Plaintiffs, the Defendant
South Carolina Law Enforcement Division prays that the Complaint be dismissed with prejudice,
for the costs of this action, and for such other and further relief as the Court deems just and

propet.
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DAVIDSON & LINDEMANN, P.A.

BY: / M (/\/o-———\/\
WILLIAM H. DAVIDSON, II
KENNETH P. WOODINGTON
1611 Devonshire Drive, Second Floor
Post Office Box 8568
Columbia, South Carolina 29202
T: 803-806-8222
F: 803-806-8855 :
E-Mail: wdavidson@dml-law.com

- kwoodington@dml-law.com

- ATTORNEYS FOR DEFENDANT SOUTH CAROLINA
LAW ENFORCEMENT DIVISION

Columbia, South Carolina

February 23, 2009
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND Civil Action Number: 08-CP-40-8854

Phillip D, Grimsley, Sr. and Roger M.

Jowers, on behalf of themselves and other

similarly situated,

CERTIFICATE OF SERVICE

V.

South Carolina Law Enforcement
Division and the State of South Carolina,

)

)

)

)

)

)

| )

)

Plaintiffs, )
)

)

)

)

)

)

Defendants. )
)

The undersigned employee of Davidson & Lindemann, P.A., attorneys for the Defendants,
does hereby certify that service of the Amended Answer of Defendant South Carolina Law
Enforcement Division in the above-captioned action was made upon all counsel of record by
placing same in the United States Mail, first class postage prepaid, at the below listed address
clearly indicated on said envelope this the 231 day of February, 2009, addressed as follows:

A. Camden Lewis, Esquire
Keith M. Babcock, Esquire
W. Jonathan Harling, Esquire

Lewis & Babcock, L.L.P. Richard Harpootlian, Esquire
1513 Hampton Street 1410 Laurel Street "
Post Office Box 11208 Columbia, South Carolina 29201
Columbia, South Carolina 29211 ‘

John A. O’Leary J. Emory Smith, Esquire

James Walter Fayssoux, Jr. 4 Assistant Attorney General
O’Leary & Associates, P.A. . 1000 Assembly Street

714 Calhoun Street Post Office Box 11549
Columbia, South Carolina 29201 Columbia, South Carolina 29211

Lhrollope Steglond
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip D. Grimsley, Sr, and Roger M.
Jowers, on behalf of themselves and other
similarly situated,

Civil Action Number:08-CP-40-8854

AMENDED ANSWER OF DEFENDANT
SOUTH CAROLINA LAW ENFORCEMENT
: DIVISION

Plaintiffs,
v,

South Carolina Law Enforcement
Division and the State of South Carolina,

Defendants.

N’ N N N s M N N N N N S N N N N S

Defendant South Carolina Law Enforcement Division, answering the Complaint herein,
alleges the following;

FOR A FIRST DEFENSE

L Defendant South Carolina Law Enforcement Division denies each and every
allegation of the Complaint not hereinafter specifically admitted, qualified, or explained.

2, Paragraphs 1 and 2 are admitted on information and belief,

3. Answering Paragraph 3, it is admitted that Plaintiffs were employed by SLED,
and retired from that employment. This Defendant would further show that Plaintiffs then
voluntarily returned to work for SLED as at-will employees under terms and conditions set forth
in documents executed by each of them in 2004 entitled “Request to be Rehired.” Any remaining
allegations of Paragraph 3 are denied.

4, Paragraph 4 is admitted.
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5. The allegations of Paragraph 5 set forth legal conclusions which can neither be
admitted or denied. Insofar as such allegations attempt to establish liability on the part of this
Defendant, this Defendant would deny same and demand strict proof thereof.

6. The allegations of Paragraph 6 are merely descriptive of this action and of the
purported class that Plaintiffs are seeking to have certified, and require neither admission nor
denial. In éddiﬁon, it is denied that there is anyone in the proposed class as described, because no
deductions were made from their salaries as thercin set forth. Finally, such allegations set forth V
legal conclusions which can neither be admitted or dcnied. Insofar as such allegations attempt to
establish liability on the part of this Defendant, this Defendant would deny same and demand
strict proof thereof.

7. Only so much of Paragraph 7 is admitted as alleges that the two named Plaintiffs
are or were state cmploy‘ees who retired and then voluntarily returned to work for SLED as at-
will employees under terms and conditions set forth in documents executed by each of them in
2004 entitled “Request to be Rehired.”

8. Paragraph 8 is denied..

9. Paragraph 9 is denied.

10, The first sentence of Paragraph 10 is denied. The second éentence of Paragraph 10
(with numbered subparts) is merely descriptive of the issues that Plaintiffs claim to be involved
in this action, and therefore requires neither admission nor denial, Insofar as such allegations
attempt to cstablish liability on the part of this Defendant, this Defendant would deny same and
demand strict proof thereof,

11.  Paragraph 11 is denied, because there are no members of the class, as described,

that Plaintiffs seek to represent. Even if the class were to be defined differently, there are
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substantial differences in the situations of the individual class members that would make class
certification inappropriate. Any remaining allegations of Paragraph 11 are denied.

12.  Answering Paragraph 12, this Defendant does not deny that Plaintiff’s counsel
would be able to represent.a class of plaintiffs if such a class existed and class certification were
appropriate, but this Defendant denies that such a class exists and that class certification is
appropriate. Moreover, the number of individuals who might seek the relief sought by Plaintiffs
in this action is relatively small (probably around 75 individuals at most). It is denied that the
interests of the two named Plaintiffs are not antagonistic to those of others who might be in a
position to assert similar claims. Any remaining allegations of Paragrapﬁ 12 are denied.

13.  Paragraph 13 is denied.

14.  Paragraphs 14 and 15 are denied as stated.

15.  Paragraph 16 is admitted only on information and belief and only with respect to
the two named Plaintiffs, Any remaining allegations of Paragraph 16 are denied.

16.  Answering Paragraph 17, it is admitted that the two named Plaintiffs were
employed by SLED, retired from that employment, and then voluntarily returned to work for
SLED as at-will employees under terms and conditions set forth in documents executed by each
of them in 2004 entitled “Request to be Rehired.” Any remaining allegations of Paragraph 17 are
denied. | |

17.  The first sentence of Paragraph 18 is admitted on informat'ion and belief with
respect to the two named Plaintiffs. The second sentence of Par'agraph 18 sets forth legal
conclusions which can neither be admitted or denied. Insofar as such allegations attempt to
establish liability on the part of this Defendant, this Defendant would deny same and demand

strict proof thereof.
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18, Paragraph 19 sets forth legal conclusions which can neither be admitted or denied.
Insofar as such allegations attempt to establish liability on the part of this Defendant, this
Defendant would deny same and demand strict proof thereof. It is further denied that the
statutory provisions cited in Paragraph 19 created any duty to the Plaintiffs.

19.  Answering Paragraph 20, it is admitted that the two named Plaintiffs received
information about the possibility of voluntarily returning to work if they were to retire, subject to
various conditions, but this Defendant would refer the Court to the communications between this
Defendant and the named Plaintiffs for the best evidence of their content.

20.  Paragraph 21 is.denied as stated. This Defendant would refer the Court to the
communications between this Defendant and the named Plainfiffs for the best evidence of the
nature of the terms and conditions under which Plaintiffs voluntarily agreed to return to work
after they retired.

21.  Answering Paragraph 22, this Defendant would refer the Cpurt to the entir;:ty of
Exhibit A to the Complaint, which is quoted in part in part in Paragraph 22, for the best evidence
of the ﬁature of the voluntary return-to-work program in which Plaintiffs elected to participate.
" This Defendant would refer the Court to the totality of the communications between this
Defendant and the named Plaintiffs for the best evidence of the nature of the terms and
conditions under which Plaintiffs voluntarily agreed to return to work after they retired.

22.  Paragraph 23 is denied.

23. Answering Paragraph 24, this Defendant reiterates and realleges each and every
paragraph and affirmative defense of this Answer as if set forth herein.

24.  Paragraphs 25 and 26 set forth legal conclusions which can neither be admitted or

denied. Insofar as such allegations attempt to establish liability on the part of this Defendant, this
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Defendant would deny same and demand strict proof thereof, except that this Defendant would
show that it did pay to the Retirement System all employee contributioﬁs as required by law.

25.  Paragraphs 27 and 28 are denied.’

26.  Answering Paragraph 29, this Defendant reiterates and realleges each and every
paragraph and affirmative defense of this Answer as if sct forth herein.

27, Paragraph 30 is denied.

28.  Paragraphs 31 through 34 are denied.

29.  Answering Paragraph 35, this Defendant reiterates and realleges each and every
paragraph and afﬁn‘mative defense of this Answer as if set forth herein.

30. ?aragraph 36 is merely descriptive of Plaintiffs’ Third Cause of Action, and
therefore requires neither admission nor denial Insofar as such allegations attempt to establish
]iébility on the part of this Defendant, this Defendant would deny same and demand strict i)roof A
thereof. |

31.  Paragraph 3;7 sets forth legal conclusions which can neither be admitted or denied.
Insofar as such allegations attempt to establish liability on th_e part of this Defendant, this
Defendant would deny same and demand strict proof thereof. In addition, it is denied that this
Defendant has required the named Plaintiffs to pay the employer contribution to a retirement
system after Plaintiffs retired and returned to work. -

32.  Answering Paragraph 38, it is denied that Plaintiffs are entitled to any of the relief
described therein to which they claim to be entitled.

33.  To the extent any allegations of the prayer for relief on p. 7 of the Complaint,
attempt to establish liability on the patt of this Defendant, this Defendant would deny same and

demand strict proof thereof.
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FOR A SECOND DEFENSE

34,  The Complaint fails to state facts sufficient to constitute a cause of action against
this Defendant upon which relief may be granted.

FOR A THIRD DEFENSE

35 Plaintiff has failed to exhaust all appropriate and available administrative
remedies.

FOR A FOURTH DEFENSE

36.  This action is barred by the Doctrine of Sovereign Immunity.

FOR A FIFTH DEFENSE

37.  This Defendant has neither taxed nor taken property of the Plaintiffs.

FOR A SIXTH DEFENSE

38. - -Plaintiffs have no constitutionally protected property interests in any of the
matters in issue in this action.

FOR A SEVENTH DEFENSE

39.  Plaintiffs’ return to work with SLED was a purely voluntary act on their part,
made with full knowledge of the terms and conditions of their return to work. In addition, the
program under which they returned to work was not required by state statute.

'FOR AN EIGHTH DEFENSE

40.  This case does not meet the requirements for class certification as set forth in

SCRCP Rule 23.
FOR A NINTH DEFENSE
41.  Some or all of Plaintiffs’ claims are barred by the doctrine of laches.
6
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FOR A TENTH DEFENSE

42.  Some or all of Plaintiffs’ claims are barred by the applicable statutes of

limitations.

FOR AN ELEVENTH DEFENSE

43.  Plaintiffs’ claims are barred, in whole or in part, by the public duty rule.

FOR A TWELFTH DEFENSE

44.  Plaintiffs’ claims are barred by the consent of the Plaintiffs.

FOR A THIRTEENTH DEFENSE

45, Plaintiffs’ claims are barred by the doctrines of release, waiver and estoppel, or

any one or more of them.

FOR A FOURTEENTH DEFENSE

46.  Even if this Defendant is liable to Plaintiffs for some amount of money, which
this Defendant denies, any such amounts are subject to being offset by increases in their take-
home pay as a result of decreased taxes, the discontinuaﬁce of the 6.5 employee contribution for
at least part of the applicable time period, and other factors.

- FOR A FIFTEENTH DEFENSE

47.  Plaintiffs Jack standing to assert one or more of their claims and/or those of some

or all of the members of the putative class.

FOR A SIXTEENTH DEFENSE

48, Plaintiffs’ claims are barred by the doctrine of accord and satisfaction.
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. WHEREFORE, having fully answered the Complaint of the Plaintiffs, the Defendant
South Carolina Law Enforcement Division prays that the Complaint be dismissed with prejudice,

for the costs of this action, and for such othet and further relief as the Court deems just and

proper.

DAVIDSON & LINDEMANN, P.A.

WILLIAM H. DAVIDSON, II

KENNETH P. WOODINGTON

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: 803-806-8222

F: 803-806-8855

E-Mail: wdavidson@dml-law.com
kwoodington@dml-law.com

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA
LAW ENFORCEMENT DIVISION

Columbia, South Carolina

April 19,2012
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
~ FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ~Civil Action Number: 2008-CP-40-08854
PHILLIP D. GRIMSLEY, SR., and ROGER
M. JOWERS, on behalf of themselves and
others similarly situated,

PLAINTIFFS’ MOTION FOR
Plaintiffs, SUMMARY JUDGMENT
v.

SOUTH CAROLINA LAW
ENFORCEMENT DIVISION and
THE STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. V)
)

TO: KENNETH P. WOODINGTON, ESQUIRE, ATTORNEY FOR DEFENDANT
SOUTH CAROLINA LAW ENFORCEMENT DIVISION AND J. EMORY
SMITH, ESQUIRE, ATTORNEY FOR THE STATE OF SOUTH CAROLINA
YOU WILL PLEASE TAKE NOTICE that Plaintiffs, by and through their undersigned

counsel, will move before this Court, for an Order for summary judgment under Rule 56,

SCRCP. The grbunds for this motion are that SLED’s retirement program requires Plaintiffs aﬁd

the class members to pay the employers’ portion of retirement to the state retirement system, in

violation of statute, of the Constitutional prohibition on taking, and of the Constitutional
requirements of due process. This is an issue of law appropriate for summary judgment.
This motion for summary judgment will be further supported by a detailed memorandum

of law, deposition testimony, documents, applicable case law, applicable statutes, and other such

available evidence as this Court is willing to receive.
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Respectfully submitted,

LEWIS, BABCOC] UQW

A, Camden Lew1s

Ariail E. King

1513 Hampton Street

Post Office Box 11208
Columbia, South Carolina 29211
(803) 771-8000

Richard A. Harpootlian
RICHARD A, HARPOOTLIAN, P.A.
1410 Laurel Street
Columbia, South Carolina 29201
. (803) 252-4848

John A. O’Leary

James Walter Fayssoux, Jr.
O’LEARY & ASSOCIATES, P.A.
714 Calhoun Street
Columbia, South Carolina 29201
(803) 779-5556

Attorneys for the Plaintiffs

March 28, 2012
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip D. Grimsley, Sr. and Roger M.
Jowers, on behalf of themselves and other
similarly situated,

Civil Action Number:08-CP-40-8854

MOTION FOR SUMMARY JUDGMENT OF
SOUTH CAROLINA LAW ENFORCEMENT
DIVISION

Plaintiffs,
v,

South Carolina Law Enforcement
Division and the State of South Carolina,

Defendants.

A g S S SR T A L VA N NV S W N )

TO: ARIAL E. KING, ESQUIRE, RICHARD A. HARPOOTLIAN, ESQUIRE, AND JOHN
A.O’LEARY, ESQUIRE, ATTORNEYS FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attorneys for the Defendant
South Carolina Law Enforcement Division will move at such time at such time and place as may
be set by the Court, for an Order granting summary judgment on the ground that there is no
genuine issue as to any material fact, and Defendant is entitled to judgment as a matter of law.

The specific grounds for this motion are as follows:

1, Plaintiffs’ claims are without legal or factual merit, because Plaintiffs have no
legal right under any statute or otherwise to any particular salary after voluntarily leaving state
emplloyment and then volunta;ily returning to state employment,

2. The Complaint fails to set forth facts sufficient to constitute a cause of action. '

3. Plaintiffs agreed to return to work under the terms and conditions set forth in
documents executed by each of them in 2004 entitled “Request to be Rehired,” and are bound by

those agreements.
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4. Plaintiffs have no constitutionally p/rotected property interests in any of the

matters in issue in this action,

This motion is based upon the pleadings filed in this case; and on such other matters on
file in this case or as may be presented to the Court at or before the time of the hearing, as well
as on such additional grounds as may be developed during the briefing process.

Respectfully submitted,

DAVIDSON & LINDEMANN, P.A.

BY: / WW‘A‘V_\_‘ ‘
WILLIAM H. DAVIDSON, I -
KENNETH P. WOODINGTON
1611 Devonshire Drive, Second Floor
Post Office Box 8568
Columbia, South Carolina 29202
T: 803-806-8222
F: 803-806-8855 :
E-Mail: wdavidson@dml-law.com

kwoodington@dmi-law.com

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA
LAW ENFORCEMENT DIVISION - -

Columbia, South Carolina

Matrch 30, 2012
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STATE OF SOUTH CAROLINA ,
IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

Phillip D. Grimsley, Sr. and Roger M.

Jowers, on behalf of themselves and other Civil Action Number:08-CP-40-8854

similarly situated,
‘ AMENDED
Plaintiffs, MOTION FOR SUMMARY JUDGMENT OF
SOUTH CAROLINA LAW ENFORCEMENT
V. DIVISION

South Carolina Law Enforcement
Division and the State of South Carolina,

' Defendants.

LN N N N g i N T

TO: ARIAL E. KING, ESQUIRE, RICHARD A. HARPOOTLIAN, ESQUIRE, AND JOHN
A. O’LEARY, ESQUIRE, ATTORNEYS FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attorneys for the Defendant
South Carolina Law Enforcemént Division will move at such time at such time and place as may
be set by the Court, for an Order granting summary judgment on the ground that there is no
genuine issue as to any material fact, and Defendaqt is entitled to judgment as a matter of Iaw.

The specific grounds for tfﬁs motion are as follows:

1. Plaintiffs’ claims are without legal or factual merit, because Plaintiffs have no
legal right under any statute or otherwise to any particular salary after voluntarily leaving state
-employment and then voluntarily returning to state employment. 4

2. The Complaint fails to se;t forth facts sufficient to constitute a cause of action.

3. - DPlaintiffs agreed to return to work under the terms and conditions set forth in
documents executed by each of them in 2004 entitled “Request to be Rehired,” and-are bound by

those agreements.
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4, Plaintiffs have no constitutionally protected property interests in any of the
matters in issue in this action.

5. Plaintiffs’ return to work with SLED was a purely voluntary act on their part,
made with full knowledge of the terms and conditions of their return to work.

6. Some or all of Plaintiffs’ claims are barred by the applicable statutes of
limitations and/or by the doctrine of laches.

7. Some or all of Plaintiffs’ claims are additionally barred by one or more of the
affirmative defenses set forth in the original pleadings or in the proposed Amended Complaint
that is being filed herewith.

This motion is based upon all pleadings filed in this case; including the proposed
Amended Complaint which is being filed herewith, depositions, affidavils, and on such other
matters on file in this case or as may be presented to the Court at or before the time of the
hearing, as well as on such additional grounds as'n'uay be devéloped during the briefing process.

Respectfully submitted,
DAVIDSON & LINDEMANN, P.A.

BY: /M/

WILLIAM H. DAVIDYON, 1I

KENNETH P. WOODINGTON

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: 803-806-8222

F: 803-806-8855

E-Mail: wdavidson@dmi-law.com
kwoodington@dmi-law.com

ATTORNEYS FOR DEFENDANT, SOUTH CAROLINA
LAW ENFORCEMENT DIVISION

Columbia, South Carolina

April 79,2012
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STATE OF SOUTH CAROLINA .
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip D. Grimsley, Sr. and Roger M.
Jowers, on behalf of themselves and other
similarly situated,

Civil Action Number:08-CP-40-8854

SECOND AMENDED
MOTION FOR SUMMARY JUDGMENT OF
SOUTH CAROLINA LAW ENFORCEMENT
DIVISION

Plaintiffs,
V.

South Carolina Law Enforcement
Division and the State of South Carolina,

Defendants.

N s N e N N S e et e Nt e st ar ot e “ane’

TO: ARIAL E. KING, ESQUIRE, RICHARD A. HARPOOTLIAN, ESQUIRE, AND JOHN
A. O’LEARY, ESQUIRE, ATTORNEYS FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attorneys for the Defendant

South Carolina Law Enforcement Division will move at such time at such time and place as may
be set by the Court, for an Order granting sumrﬁary judgment on the ground‘that there is no
genuine issue as to any material fact, and Defendant is entitled to judgment as a matter of law.

The specific grounds for this motion are as folllows: |

1. Plaintiffs’ claims have no basis in fact, because the cmployer contribution was
never deducted -from their salaries, as they claim, nor were Plaintiffs required to pay the
employer contribution themselves.

2. SLED at all times complied with S.C. Code Ann. § 9-11-90(4)(b), because it paid
to the Police Officers’ Retirement System the employer contribution for the salaries of the

Plaintiffs after they retired and returned to employment.
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3. Plaintiffs’ claims are without legal or factual merit, because Plaintiffs have no
legal right under any statute or otherwise to any particular salary after voluntarily leaving state
employment and then voluntarily returning to state employment.

4. The Complaint fails to set forth facts sufficient to constitute a cause of action.

5. Plaintiffs agreed to return to work under the terms and conditions set forth in
documents executed by each of them in 2004 entitled “Request to be Rehired,” and are bound by
those agreements.‘

6. Plaintiffs have no constitutionally protected property interests in any of the
matters in issue in this action..

7. Even if Plaintiffs had a property interest in any of the matters in issue in this
action, which SLED denies, there was no taking of such property interest.

8. Even if Plaintiffs had a property interest in any of the matters in issue in this .
action, which SLED denies, Plaintiffs voluntarily relinquished any such interest when they
vofuntarily returned to work at reduced salaries.

9. Plaintiffs’ return to work with SLED was a purely voluntary act on their part,
made with full knowledge of the terms and conditions of their return to work.

10, Some or all of Plaintiffs’ claims arc barred by the applicable statutes of
limitations and/or by the doctrine of laches.

11.  Some or all of Plaintiffs’ claims are additionally barred by onc or more of the
affirmative defenses set forth in the original pleadings or in the proposed Amended Complaint
that is being filed herewith. |

This motion is based upon all pleadings filed in this case; including the proposed

Amended Complaint previously filed, depositions, affidavits, documents produced by any party
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in discovery, and on such other matters on file in this case or as may be presented to the Court at
or before the time of the hearing, as well as on such additional grounds as may be developed
during the briefing process.

Respectfully submitted,

DAVIDSON & LINDEMANN, P.A.

BY: /WW

WILLIAM H. DAVIDSON, 1¥

KENNETH P. WOODINGTON

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: 803-806-8222

F: 803-806-8855

E-Mail: wdavidson@dm]-law.com
kwoodington@dml-law.com

A'I"I‘ORNEYS FOR DEFENDANT SOUTH CAROLINA
LAW ENFORCEMENT DIVISION
Columbia, South Carolina :

May * %2012
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STATE OF SOUTH CAROLINA
.IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip D. Grimsley, Sr. and Roger M.
Jowers, on behalf of themselves and other
similarly situated,

Civil Action Number:08-CP-40-8854

MEMORANDUM OF
SOUTH CAROLINA LAW ENFORCEMENT

DIVISION IN SUPPORT OF ITS SECOND

AMENDED MOTION FOR SUMMARY

JUDGMENT
AND |
IN OPPOSITION TO PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT

Plaintiffs,

V.
South Carolina Law Enforcement '
Division and the State of South Carolina,

Defendants.

QA NS T L NP NP P W W N R WP N S N RN N

Introduction and Summary

This action was filed on December 16, 2008, by Plaintiffs Grimsley and Jowers against
the South Carolina Law Enforcement Division (SLED) and the State of South Carolina.
" Plaintiffs, both of whom retired uncénditionally from SLED in 20l04 and then agreed to be
rehired at slightly reduced salaries, claim that § 9-1 i—90(4)(b) created certain vrights in them with
respect to the employer contribution to be paid by SLED on their salary upon their rehire. In the
parlance of the cases in this area, they came back to work as “working retirees.” See, e.g., Ahrens
v. State, 392 S.C. 340, 709 S.E.2d 54 (2011). In Ahrens, the Supreme Court noted that the return
of a retired employee to the employment from which he retired “was conditioned on whether an
employe; in the system chose to hire that employee.” 392 S.C. at 351-352, 709 S.E.2d at 60.

SLED paid the employer contribution for Plaintiffs to the Police Officers’ Retiremént
System (“PORS”), as it did for all of its employees. Moreover, § 9-11-90(4)(b) did not create
rights of any kind in Plaintiffs, as opposed to creating a duty on the part of employers to the

PORS. Nor were any rights of Plaintiffs denied by SLED even if such rights had existed.
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The program under which Plaintiffs retired and were rehired, far from depriving them of
anything, was one that worked to their enormous and immediate benefit. As Ahrens, supra,
holds, there was no requirement that SLED rehire retirees at all. Instead, however, SLED did
rehire Plaintiffs shortly after their retirement, permitting them to collect their full retirement pay
as well as almost all of their prior salary as employees. For Plaintiff Grimsley, for example, this
meant that he went from making about $53,000 per year in 2004 from his salary alone, to making
about $81,500 in 2005, the combined amount of his slightly reduced state salary and his Police
Officers’ Retirement System benefit, Stewart Aff. Par. 20 and Ex 9.

Plaintiffs’ claims rest on an incorrect characterization of the facts. They claim that SLED

“*had the amount it cost SLED to pay the employer portion of retirement deducted from their

[post-retirement] salaries,” Complaint, Par. 8 (Emphasis added). However, there is simply no

. such thing as a deduction of the employer contribution from the salary of an individual.‘ Royal
Aff. Par. 8 & 9; Kitchens Aff. Par. 6 & 7. Instead, Plaintiffs were simply rehired at lower
salaries. Stewart Aff. Par. 16. To this they voluntarily and readily agreed, as might be expected
in light of the kind of financial benefit illustrated above.

Plaintiffs’ claims also rest on a misconception of the rights and duties created by the
yetirement statutes. The statute on which they rely, § 9-11-90(4)(b), provides that when persons
are rehired by the State as working retirees, “An employer shall pay to the [Police Officers’
Retirement] system the employer contribution” for those working retirees. As the affidavits filed
by SLED in this case show, there is no genuine issue of fact that SLED did indeed pay the
employer contributions for the salaries of Plaintiffs, just as it has always done for all of its
employees, whether working retirees or otherwise. Steﬁiart Aff. Par. 17; Royal Aff. Par. 16,

Kitchens Aff. Par. 6 & 7. Had SLED not paid the employer contribution, the same statute (§ 9-
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11-90(4)(b)) provides that the State would have been required to deduct the amount of the
employer contribution from funds provided by the State to SLED. However, a failure by a state
agency to pay the employer contribution would probably have been unprecedented,'

As will be shown below, the requirement that an employer pay the employer contribution
for working retirees is a requirement that was intended to protect, and did protect, the Retirement
System from not receiving an employer contribution for working retirees who were filling
positions that otherwise would have been subject to the payment of an employer contribution.
This provision did not create any rights in the Plaintiffs. Moreover, even if the statute did create
rights or property interests in the Plaintiffs, which SLED denies, such interests were not “taken,”
but were voluntarily waived and abandoned by Plaintiffs when they elected to return to work
under the highly favorable terms under which they returned to work

SLED further asserts that even if Plaintiffs’ cl_aims are meritorious, which SLED denies,
such claims are completely or partially barred by applicable three-year statutes of limitations as
- well as by the doctrine of laches, in this case seeking the equitable remedy of disgorgement.
Plaintiffs entered into the agreéments of which they complain in mid-2004, but did not file this
action unti} December 2008, four and a half years later. SLED also asserts other additional
affirmative defenses as set forth herein including waiver, estoppel, and consent.

All parties have filed motions for summary. jﬁdgm‘ent with affidavits and‘ other evidence.
~ The facts are undisputed, and this matter is now in a posture appropriate for resolution on the

merits.?

: Royal Aff. Par. 17. For cases in which the employer is a political subdivision, as opposed to a
state agency, it would probably be rare, but not unprecedented for the employer to fall behind on
paying the employer contribution. This seems implicit in the remedy that § 9-11-90(4)(b) creates
for such nonpayment, that is, the withholding of State funds from the delinquent employer. See
- also, §9-11-230 (Budget and Control Board shall certify to each employer other than the State
the amount of employer contribution due the System.). '
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FACTS

A. Background,

In 2002, several major changes were made to the statutes governing the ability of South
Carolina state employees to retire and return to work. The most dramatic of these was the
removal of the earnings limitation, or salary cap, that had always been in place in the past to a
greater or lesser degree. Act No. 356 of 2002, §12 (copy attached). This removal of the salary
caps, which applied both to members of the Police Officers’ Retirement System such as
Plaintiffs and also to non-police officer stéfe employees, meant that for the first time evet, it was
possible for state employees and PORS members to take full retirement, collect full retirement
benefits, and also return to their former state jobs at salaries that cduld’ have been, but were not

required to be, the same as their salaries when they retired.?

2 This case has been to the Supreme Court on issues raised in a motion to dismiss filed by
SLED’s co-defendant, the State of South Carolina. Grimsley v. South Carolina Law Enforcement
Div. 396 S.C. 276, 721 S.E.2d 423 (2012). The Supreme Court held, contrary to the State’s
assertion, that exhaustion of remedies was not required under the South Carolina Retirement
Contribution Procedures Act, S.C. Code Ann. §§ 9-21-10, et seq. The Court also held that the
Complaint “asserted a cognizable property interest rooted in state law sufficient to survive the
motion to dismiss.” 396 S.C. at 285, 721 S.E.2d at 428 (emphasis added).. As discussed in more
detail below, the full record now before that Court makes it clear that the facts as proven are
substantlally different from those alleged in the Complaint, and that Plaintiffs have no property
interest in the matters to which they assert a claim, .

3 There are several significant differences between this “working retiree” program created by §
9-11-40(4) and the well-known Teacher and Employee Retention Incentive (“TERI”) program,
First, the TERI program has never applied to PORS members. The TERI programs instead has
always applied only to members of the South Carolina State Retirement System, § 9-1-10, et seq.
(hereinafter “State System”). Secondly, the working retiree program does apply to PORS
members (as well as others). Thirdly, under the TERI program, there was a contract between the
employee and the employer. See Layman v. State, 368 S.C. 631, 642, 630 S.E.2d 265, 271
(2006). Fourthly, TERI employees do not collect retirement benefits while working, instead
receiving them upon termination of employment. /d. Finally, TERI employees retain all
grievance rights, § 9-1-2210(E), which in practice means that their postretirement salaries remain
unchanged from the time of retirement.
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Prior to 2002, there had always been a salary cap or earnings limitation upon the amount
that a retired PORS member could earn while still remaining a retiree. Until the late 1990°s, the
amount that a working retiree could earn was quite low. For instance, from 1989 until 1999, it
was only $9,500 annually. See Act No. 189 of 1989, Part II, §50B. However, in 1999, the
earning limitation rose from $9,500 to $25,000. Act No. 100, of 1999, Part II, § 27. This was
increased to $50,000 in 2001, Act No, 25 of 2001, § 2. The salary cap was removed altogether in
2002. See Act No. 356 of 2002, § 12, which is captioned “Earnings limitatioﬁ removed under
certain conditions.”

Until 1999, there had been no requirement that the employer contribution should be paid
for wofking retirees, as is now the case. Presumably, until the salary cap was raised in 1999.from
$9,500 to $25,000, the available salaries were so low that most working retirees would not have
filled a fulltime job when they returned to work. However, once the salary cap was raised from
$9,500 to $25,000 in 1999, the amount of salary earnable by a working retiree had started to
become high enough to cover the salaries of at least some fulltime positions. Accordingly, in
1999, the General Assembly added the requirement in § 9-11-90(4)(b) (and § 9-1-1790(B), for
the State system) that employers must pay an employer contribution to the Retirement System on
the salaries of working retirees who returned to employment. Without this requirement for the
employer to pay the employer contribution on the salaries of working retirees, there would soon
have been a fairly sizable number of working retirees in the PORS and in the State system who
would be filling fulltime positions, or at least positions with substantial salaries, but with no
employer contribution being paid to the PORS or the State Retirement System on the salaries for
those positions. Such a development would have been detrimental to those two Systems, and to

state retirees generally, by carving out a class of employees who were filling positions that were
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effectively full-time positions, but for which positions the Retirement Systems would have
received no employer contribution.

In practice, the working retiree provisions of the PORS, § 9-11-90(4), require that the
individual retire fully, and leave state employment for at least fifteen consecutivé calendar days
prior to returning to work, The ability to return to work was not conferred by § 9-11-90.6r any
other statute. Instead, as the Supreme Court has held, the ability of a retired employee to return
to work “was conditioned on whether an employer in the system chose to hire that employee.”
Ahrens v. State, supra, 392 S.C. at 351-352, 709 S.E.2d at 60 (2011).- ~

Section 9-11-90 likewise contains no provision pertaining to the salary to be paid upon
the retiree’s return to employment. That section instead simply states that the retiree “may be
hired and return to employment covered by this system or any system provided in this title
without affeActing the monthly retirement allowance he is receiving from this system.” (Emphasis
added.).

The elimination of the salary caps in 2002, coupled with the absence of a TERI program
for PORS members, led then-Chief Stewart to see whether a plan could be created that would
make it attractive for SLED cmplqyees who had reached retirement age to retire and take
“working retiree” status if they so chose. Stewart Aff. Par. 5. As Chief Stewart’s Affidavit also
notes, ;‘During that time of substantial budget cx;ts, such a program would also benefit SLED by
cost savings, mostly in the area of salaries. This assisted SLED in avoiding layoffs of any agents
and in maintaining a basic level of law enforcement services to the citizens of South Carolina.”
Stewart Aff. Par. 6. Chief Stewart consulted with the Budget and Control Board’s Office of
Human Resources and also with Vance Bettis, Esq., among others. Jd Par. 8. The result was

that Chief Stewart and SLED created the program known as the Retirement/Rehire program.
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Chief Stewart and SLED then created a uniform series of forms that could be used by persons
who were interested in becoming working retirees. Stewart Afi. Par. 11 A

B. The Retirement/Rehire program for SLED working retirees, starting after
July 1, 2002,

The Affidavit of former SLED Chief Robert M. Stewatt sets forth in detail the entire
process under which Plaintiffs retired and rehired, Stewart Aff. Par. 13. In summary, What
happened was that starting in the late summer or fall of 2002 (shortly aﬁer the salary caps were
eliminated), if a SLED agent wished to retire and seek to become a Working retiree, he would
first advise Chief Stewart that would be retiring on a date speciﬁed in the retirement notice form.
Exhibit 1 to Stewart Affidavit.> The individual, in signing the foﬁn, noted the existence of certain
conditions “if 1 wish to apply to be rehired,” and “if I am selected to be rehired. . . .” Id.
- (Emphases added). At that point, the individual was completély retired and separated from
employment with SLED, whilch had no obligation to rehire the individual. Stewart Aff. Par, 22,
- Ahrens, supra. Indeed, Chief Stewart advised each person considering retirement and rehire not '

" to do so “unless they were ready to retire immediately and permanently.” Stewart Aff. Par. 15.

"4 In the prior fiscal year, 2001, the General Assembly had provided for agencies to offer certain
voluntary retitement incentives. As discussed below, this option was similar in some ways to the
SLED Retirement/Rehire program, but it applied only to petsons who apphed for in 2001.
Plaintiffs were not among that group.

5 Exhibits 1 through 4 to the Stewart Affidavit are the forms for Plaintiff Grimsley. Exhibits 5
through 8 are the corresponding forms for Plaintiff Jowers.
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If a retired employee sought to be rehired, he would then would fill out a form in which
he requested Chief Stewart to rehire him. Exhibit 2 to Stewart Affidavit. The form expressed the
agent’s understanding that that if rehired,

. . the following provisions apply and I agree to them:

" Status: FTE (full time employee) with no §nevance or RIF
(reduction-in-force) rights (at-will employee).

Accrual of annual and sick leave at current rate.

Salary: 13.6% less than previous base salary (no
longevity pay), reduction of health insurance cost to
agency if utilized.

Employment not to exceed 48 months.

No Jump sum payment for annual leave upon second separation.

Review date: twelve months after- date of rehire,

No probationary period.

Must apply to this agency and receive permlssmn to reenter

retirement system as an active member
Exhibit 2 to Stewart Affidavit (emphases added).’

. The third step in the process was that the SLED Director of Human Resources advised

the employee that his request to return to employment had been approved, “based on your
written acceptance of the following provisions.” Exhibit 3 to Stewart Affidavit. Among the

conditions stated in that form was the following:

Your salary will be $45,702 (previous base salary less 13.6%),
no longevity pay, add1t10na1 reduction by cost of health insurance
to agency if elected.®

§ 8.C. Code Ann. § 8-17-370(16) exempts PORS working retirees such as Plaintiffs from
. coverage under the state personnel grievance process. That section was enacted as part of Act
No. 356 of 2002, the same statute that removed the earnings limitation for PORS working
retirees.

" The employer contribution for PORS -members had been 10.3% of salary prior to July 1, 2004,
at which time it increased to 13.6%,
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(Emphasis added.) As the then-Director of Human Resources, Lynn Hutto, testified at her
deposition, “They canie; back at a brand new salary. . . .” Hutto deposition, 43: 12.

The fourth and final form was informational. It was labeled “Employee Orientation for
Re-Employment under the PORS Retirement Provisions.” Exhibit 4 to Stewart Affidavit. This
form contained a statemént by SLED to the erﬂployee that

As a retiree being re-employed by SLED, items listed below are‘

being discussed with you so you will be informed of your benefits
and employment status.

. Plaintiffs each signed this form at the bottom. /d. The form there stated “My signature below
indicates that the above checked items were discussed with me during orientation.” Zd. This
sentence was followed by a signature line.

The items listed in the informational form were essentially the same as those quoted
above, The “Salary” bullet ‘point referenced the same “reduction of 13.6% in your salary,” noting
that that réduction was “to cover the amount it will cost SLED to pay the employer portion of
retirement.” (This recitation did not appear in the previous two forms that referenced the salary
reduction of 13.6%, instead only appearing in the fourth form, an informational document.) The
employees had already agreed, by executing the second form, to accept a 13.6% salary reduction,
with no reason given by SLED for that specific percentage (nor any need for one), Finally, the
fourth form mentioned that the employee contribution of 6.5% would no longer be deducted
from the salary check. The reason for this was that the employee, as a retiree, was no longer

required at the time to pay the employee contribution.’

8 The salary figure in the quoted exhibit is the specific number applicable to Plaintiff Grimsley.
This figure varied by employee.

? This changed effective July 1, 2005, when the General Assembly amended §9-11-90(4)({c) to
require working retirees to pay the employee contribution even though they were retired. This
" amendment was upheld in Layman v. Srate, 368 S.C. 631, 630 S.E.2d 265 (2006) as to
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Once all four forms had been executed, the employees returned io work, collecting their
both their new salaries (13.6% less than before retiring) from SLED and their full retirement
from the PORS. In the case of Plaintiff Grimsley, his pre-retirement salary had been $52,896. In
2005, the first full year after his retirement, his SLED salary was $48,318.00, and his PORS
retirement benefit was $33,158.04, for a total of $81,472.04. Stewart Affidavit, Paragraph 20 and
Exhibit 9."° In other words, his combined income as a working retiree was more than half again
the amountipf his preretirement income.

C Payment Of The Employer Contribution By SLED And Absence Of A
Deduction Of The Employer Contribution From The Employees’ Salaries,

Because Plaintiffs’ claims pertain to the employer contribution, it is appropriate to
provide some brief amount of background concerning the nature of the employer contribution
and the mechanics‘ of how it operates. This information is found primarily in the Affidavit of
Donald R. Royal.

At the outset, it should be reiterated that there is no doubt that SLED did pay the
employer éontribution for these Plaintiffs, just as it has done for all of its employees at all times.
Stewart Aff. Par. '1 7, Royal Aff. Par. 16; Kitchens Aff. Par. 6 & 7. As far as SLED is aware,
Plaintiffs do not contend otherwise, nor could they reasonably do so.

The employer contribution, as its name would indicate, is paid by the employer, not by
the employee. In fact, the PORS statute requires that it be paid by the employer. Section 9-11-

220(1) provides that

employees generally, and in Ahrens, supra, as to certain employees who claimed that the State
had created rights in them by contract or estoppel.

' Plaintiff Jowers has not yet produced his tax forms for 2005, but the numbers would
presumably be comparable.
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(1) Commencing as of July 1, 1974, each employer shall contribute
to the System seven and one-half percent of the compensation of
Class One members in its employ and ten percent of compensation
of Class Two members in its employ. Such rates of contribution
shall be subject to adjustment from time to time on the basis of the
annual actuarial valuations of the System.'!

(Emphasis added.)

The employer contribution is paid periodically in a lump sum that is equal to the
appropriate percentage (13.6% in 2004) of the total salary amount actually paid. The remittance
is a periodic lump sum payment of the appropriate employer contribution percentage (13.6% in
2004) of that total salary amount. It is not itemized on an employee-by-employee basis.”* Royal
Aff. Par. 12. |

- In addition; as set forth in more detail in the Royal Afﬁdavit, the employer contribution
to the Police Officers’ Retirement System, like all fringe benefits in state government, is not
included within the salary of the employee, and therefore is not deducted from the salary of the
employee. Royal Aff: Par. 8. Instead, it is paid from the fringe benefit amount appropriated to
the agency. Royal Aff. Par. 8. For SLED, the fringe benefit amount for the employees is
approximately 35% over and above the employees® salary amounts. Jd.; Par. 7. The employees
never sc;,e this amount reflected in their salary information, because it is not part of their salaries.
In addition to the employer contribution to the Retirement System? the total amount of fringe

benefits includes such things as employer contributions for workers’ compensation,. health

'»l In 2004, when Plaintiffs retired, the rate for the employer contribution had been adjusted
upward from the 7.5% in the statute to the 13.6% referenced earlier, As noted earlier, the 13.6%
figure took effect on July 1, 2004, Immediately prior to that it had been 10.3%.

12 At the time of the Hutto deposition in 2009, and earlier, SLED made this lump sum remittance
on a quarterly basis. See Exhibit 20 to Hutto Dep. Beginning in 2010, the lump sum payment of
the employer contribution was made automatically at each semimonthly pay period. There was
no change in the nature of the lump sum payment as a specific percentage of payroll, which was -
over and above the amount paid as salary to the employees.
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insurance, and for other similar fringe benefits. Jd, Par. 9. Most state employees probably
have no idea how much is paid by their employers for these vatious employer contributions, nor
are these specific amounts really a matter of concern for the employees, because these amounts
are governed by law and are over and abqve the figure that actually is of concern to the
employees, that is, their salaries.

As might be expected from the nature of the employer contribution and the manner in
which it is remitted by the employer, there is simply no such thing as “having the employer
contribution deducted from [employees’] salaries,” as Plaintiffs allege. See Royal Aff. Par. 8.
In fact, again as might be expected, the postretirement pay stubs of the Plaintiffs reflect no
deduction at all for retirement, given that (a) in 2004, retirees did not pay an employee
contribution, and (b) the pay stub would never reflect a deduction for the employer contribution,
since that amount was never deducted from salary, but rather was paid by the employer as part of
benéﬁts over and above salary. See Kitchens Aff. Par. 6 and 7. SLED simply decided to use the
percentage figure of the preretirement employer contribution as a unifprm measure of the salary
reduction and of the amount of cost savings as a result of the rehire process. See Stewart Aff,

Par. 18,

3 By way of illustration, the employer contribution for Plaintiff Grimsley of 13.6% of his
preretirement salary of $52,896 would have been approximately $7,200. The employer
contribution on his reduced salary upon rehire (13.6% of $48,318) was about $6,600, just $600
less than it had been for the preretirement salary. The total salary reduction had been about
$4,600. SLED therefore saved all of the salary reduction of $4,600, as well as an additional $600
in benefits, i.e., the amount by which the employer contribution was reduced. The $4,600
accordingly was available for salaries for other employees. See, Royal Aff. Par. 8; Stewart Aff.
Par. 21.
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D. Spgcific Facts Pertaining to Plaintiffs Grimsley and Jowers,

Plaintiffs Jowers and Grimsley retired on June 1, 2004 and June 30, 2004, respectively.
The financial advantage to them of the terms of their retirement was substantial, as the numbers
above for Plaintiff Grimsley would indicate.

While Plaintiffs, after being rehircd, were at-will employees who could have been
terminated at any time in SLED’s sole discretion, both of them were in fact permitted to continue
in their employment for the entire 48-month period mentioned in the documents ébove. (Section
9-11-90(4)(a) provided that the 48-month period was the maximum period for which a working
retiree could work without his status changing.) On April 29, 2008 and June 2, 2008, when
Plaintiffs Jowers and Grimsley were nearing the completion of 48 months of emp]qyment as
. working retirees, they each were informed in letters from then-Director Lloyd that their
employee status would terminate on July 1, 2008 and June 16, 2008, respectively, that is, at the
end- of 48 months. 'Aff Kitchens, Par. 8 and Ex. 2 and 3. They were informed about
opportunities for pért-time work. Id, ‘

In December 2008, four and a half years after they were rehired, Plaintiffs Grimsley and
Jowers filed the present action.

ARGUMENT
1, Plaintiffs’ claims have no basis in fact, because the employer contribution
was never deducted from their salaries, as they claim, nor were they required
to pay the employer contribution themselves.

SLED submits that in light of the facts as explained above, it is obvious that Plaintiffs’

claims are completely lacking in merit. Their claim that SLED violated § 9-11-90 by “haviﬁg the

employer contribution deducted from [their post-retirement] salaries,” Complaint, Par. 27, is

simply not factual. There was no 'salary DEduction for the employer contribution. Plaintiffs
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instead agreed to a salary REduction. This claim as stated in the Complaint is therefore incorrect
as a matter of fact.

The claim of Plaintiffs that SLED violated § 9-11-90 by “having the [Plaintiffs] pay the
employer contribution” is also not factual. SLED, and not the Plaintiffs, unquestionably paid the
employer contribution. See e.g. Royal Aff. Par. 16.

Plaintiffs’ claifn fares no better if viewed as one that the employees were wrongfully
required, as a condition of their employment, to have the amount of the employee contribution
“deducted” from their salaries, Complaini, Par. 2_7. They did agree to come back as working
retirees at reduced salaries, but the fact that this occurred does not state a legal claim. There is
nothing in § 9-11-90 that requires them to be rehire& at all. To reiterate once again what was
held in Ahrens, supra, the return of a working retiree to the employment from which he retired
“was conditioned on whether an employer in the system chose to hire that employee.” 392 S.C.
at 351-352, 709 S.E.2d at 60. Given that there was no right at all to return to work after
retirement, there was obviously no violation of any right of Plaintiffs by requiring them to agree
to a reduction in salary as a condition of returning to work. SLED could héve conditioned
Plaintiffs’ return to work on their taking a salary reduction of between 0% and 100%. If
Plaintiffs found the rehire salary unacceptable, which they obviously did not, they could have
declined to return to work. The fact that the relatively small percentage chosen by SLED was
13.6%, the same as the employer contribution on their old salary, was of no significance to any

right of the Plaintiffs."

14 As noted above, Plaintiffs’ agreement to accept the 13.6% figure was made in the second of
the four documents that were part of the process. Exhibits 2 and 6 to Stewart Affidavit. Those
documents did not state a reason for using the 13.6% figure, nor did they need to. Plaintiffs were
obviously agreeable to being rehired with a 13.6% salary reduction and full retirement benefits.
The only reference to that percentage as covering the employer contribution did not come until
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Plaintiffs have effectively already conceded this. As the Supreme Court held in the
appeal from the grant of the State’s motion to dismiss, “[Plaintiffs] do not claim they are entitled
to a particular salary level.” 396 S.C. at 284, 721 S.E2d at 427. Instead, the Court held,

Plaintiffs “have asserted a cognizable property interest rooted in state law sufficient to survive

the motion to dismiss.” 396 S.C. at 285, 721 S.E.2d at 428. (Emphases added.) In so holding,

the Court cited Rydde v. Morris, 381 S.C. 643, 646 675 S.E.2d 431, 431 (2009), which held that
in reviewing a dismissal of a case on a Rule 12(b)(6) motion to dismiss, the court is “required] to
construe the complaint in a iight most favorable to the nonmovant and determine if the facts
alleged and the inferences reasonably deducible from the pleadings would entitle the plaintiffs to
relief on any theory of the case.” (Emphasis added.) However, as already shown, the “fact
alleged” and the actual facts are entirely different. There was no deduction from the Plaintiffs’
salaries, only a reduction. As a result, now that the facts have been shown to be substantially
different from those alleged in the Complaint, it is apparent that Plaintiffs’ claim based on an
’alleged violation of § 9-11-90 is without merit.

2, The facts of this case show that Plaintiffs lack a property interest.

In Grimsley, the Supreme Court noted that Plaintiffs “assert a violation of S.C. Code
Ann. section 9-11-90.” 396 S.C. at 284, 721 S.E.2d at 427. The Court then noted that Plaintiffs
“contend that they have a cognizable property interest in the percentage of their salary that was
deducted in violation of section 9-11-90.” Jd.. The Court concluded that ‘_‘section 9-11-90
provides a basis to assert a property interest. Specifically, Appellants’ takings claim is predicated

on their entitlement to retain the percentage of their salary—13.6%—that was used to pay the

the fourth document in the series, which was merely informational. Exhibits 4 and 8 to Stewart
Affidavit.
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employer portion of the retirement cont.ributions. 1t follows that Appellants are able to pointto a
property interest rooted in state law.” 396 SC at 285, 721 S.E.2d at 428.

As has already been discussed, this discussion by the Court was couchéd in terms of
review of the granting of a motion to dismiss, accepting all factual assertions in the complaint as
true. However, as the facts show, no “percentage of their salary was deducted.” For the same
reason, their salary upon rehire was not “used to pay the employer portion of the retirement
contributions.” As a result, even if the facts as pled had been sufficient to show that a property
interest existed, the facts as proven show otherwise.

3 Even if § 9-11-90 created a property interest in Plaintiffs in the amount of the

employer contribution, which SLED denies, Plaintiffs voluntarily waived and

relinquished any such interests when they voluntarily returned to work at
reduced salaries.

As.indicated, for instance, by every case upholding a guilty plea, it is axiomatic that

- constitutional rights may be voluntarily waived, See, e.g,, Hymah v. State, 397 S.C. 35, 723
S.E.2d 375, 379 (2012)(by pleading guilty, “accused . . . waives the right to trial and the
incidents thereof and the constitutional guarantees with respect to criminal prosecutions™). The
permissibility of a waiver applies all the more strongly in a situation involving the lesser alleged

right to a fraction of a public salary.
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The documents show that Plaintiffs freely, and one may assume, enthusiastically, agreed
to retire and be rehired at a salary that was 13.6% less than their pre-retirement salary. Again, the
“Request to be Rehired” form stated in part as follows:

1 understand that if [rehire] does occur, the following provisions
apply and ] agree to them:

* ok ok

Salary: 13.6% less than previous base salary. . . .

Exhibits 2, 6 (Emphases added). It is difficult to see how one could more clearly agree to be
rehired at a reduced salary. Accordingly, even assuming Plaintiffs had some kind of property
interest, it was ‘waived, and the waiver was to their great advantage.

4, The statute of limitations bars Plaintiffs’ claims.

While the foregoing discussion has centered on the merits of Plaintiffs’ claims, it is

actually not necessary for the Court even to consider the merits. Whether Plaintiffs’ claims are |

meritorious or not, they were brought well over three years after their accrual and therefore are
barred by the applicable statute of limitations,

As discussed above, by July and August 2004, when the two Plaintiffs returned to work
as working retirees, they had agreed to all of the terms on which their rehiring was based. This
action was filed in December 2008, four and a half years later. This was well outside the
applicable three-year statute of limitations Plaintiffé’ claims are therefore time-barred."’

Plaintiff's first cause of action, which is based upon an alleged violation of §9-11-90,, is
governed by S.C. Code Ann. § 15-3-530(2), which provides “an action upon a liability created by

statute other than a penalty or forfeiture” must be brought within three years. Even assuming

Y5 The same is true for Plaintiffs’ claims based on a reduction in June 2005 to the cost of living
allowances for 2005-2006. That action took place three and a half years before this action was
filed. (COLA’s were not reduced in subsequent years. Kitchens Reply Aff’)
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that Plaintiffs had a meritorious claim based upon §9-11-90, which SLED denies, the claim is
barred by the three year statute of limitétions period.

Plaintiff’s second cause pf action, the alléged “takings” claim, is based upon an alleged
unlawful taking or unconstitutional taxing, is subject to the separate three year statute of
limitations set forth in S.C. Code Ann. § 15-3-530(4). That section provides that “an action for
taking, detaining, or injuring any goods or chattels” must be brought within three years. Its
counterpart for real property takings is S.C. Code Ann. § 15-3-530(3).

- The limitations period begins to run when a party knows or should know, through the

exercise of due diligence, that a cause of action might exist. Anonymous Taxpayer v. South

Carolina Dep’t of Revenue, 377 5.C. 425, 439, 661 S.E.2d 73, 80 (2008) (citing RWE NUKEM -

Corp. v. ENSR Corp., 373 S.C. 190, 196, 644 S.E.2d 730, 733 (2007)). In the present case, the
statute on which Plaintiffs rely, §9-11-9b(4)(b), has not changed since its enactment in 1999,
Moreover, the terms of Plaintiffs’ rehire were set in mid-2004. They accordingly knew or should
have known that their causes of action existed at the time they were rehired.'® - -

In Harvey v. South _C_'arblina Dep’t of Corrections, 338 S.C. 500, 527 S.E.2d 765 (Ct.
App. 2000), a 1993 lawsuit by certain state employees was-held to be time-baﬁed because the
acts of which they complained occurred in 1983, The fé\cl that the effects of those actions would
not have been felt by the plaintiffs until much latg;' was held not to matter, because it was in 1983
that the employees knew of their claim. Id. at 508, 527 S.E.2d at 769-~70. Quoting Matthews v.
City of Greenwood, 305 S.C, 267, 407 S.E.2d 668 (Ct.App.1991), the Court in Harvey held that

_ “a particular cause of action accrues ‘at the moment when the plaintiff has a legal right to sue on

16 Since all acts alleged in the Complaint occurred well over three years before this action was
brought, the specific dates relating to each Plaintiff or each act in 2004 are not material to this
action.
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it 338 S.C. at 508, 527 S.E.2d at 769. Accord, Anonymous Taxpayer v. South Carolina Dep't
- of Revenue, 377 S.C. 425, 661 S.E.2d 73(2008) (1997 action challenging 1989 changes in state
tax exemptions for retired state employees was time-batred even though plaintiff did not retire
until 1997).

In the present case, the “moment when the >plaintiff [had] a legal right to sue,” Harvey,
supra, occurred in mid-2004 when Plaintiffs executed éll of the documents of which they now
comp-lain. As a result, their claims ate clearly barred by the applicable statutes of limitations.

-5, The doctrine of laches also bars Plaintiffs’ claims. -

In this action, Plaintiffs have‘ sought disgorgement of “the wages wrongfully withheld.”
Comp]ain_t, p. 7 (prayer for relief). Disgorgement is an equitable remedy. Verene§ V. 'Alvahqs,
387 S.C. 11, 18, 690 SE2d 77-1,- 774 (2010). As a result, the doctrine of laches applies to this
case as well. It adds the element of detrimental change of position by the other party, in this case,
SLED: | N |

Under the doctrine of laches, if a party, knowing his rights, does
not seasonably assert them, but by unreasonable delay causes his
adversary to incur expenses or enter into obligations or otherwise
detrimentally change his position, then equity will ordinarily refuse
to enforce those rights. ' '

Chambers of South Carolina, Inc. v. County Council fo}‘ Lee County, 315 SC 418, 421, 434
S.E.2d 279, 280 (1993). Here, unreasonable delay is shown by the fact that this a.ction was
‘brought well beyond the expiration of the three-year statute of limitations. In addition, there can
be no question as to the detriment to SLED that hqs resulted from the Plaintiffs’ not filing this
action until they had obtained all the benefits of four years of retirement salary plus retirement
* benefits. It is obvious that SLED would never have rehired Plaiﬂtiffs in 2004 at reduced salaries
had SLED known at the time that Plaintiffs would later file suit claiming an entitlement to the

difference between their old and new salaries.
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6. For the reasons already cited, Plaintiffs are now estopped from asserting
their present claims.

The facts set forth above also support the affirmative defense that Plaintiffs are now
estopped from asserting their present claims. Having accepted four years of benefits pursuant to
the program that permitted them to retire and return to work, Plaintiffs cannot now claim that
SLED’s actions harmed them. Instead, such a late assertion of alleged rights to their old salaries
would harm SLED if permitted, because SLED would be required to find funding to pay
Plaintiffs’ salary differentials for the entire four-year period in which Plaintiffs uncomplainingly
participated in the program. The general rule pertaining to estoppel in South Carolina has been
stated as follows:

The principle of estoppel in equity stands upon the very
foundations of right and fair dealing. It considers and weighs the
conduct of men in their dealings with each other, and gives that
effect ... to their actions which .., justice dictate[s).” It arises when
a person, in reliance on what another has done or said, changes

position to his detriment and the other person then attempts to
repudiate or evade the consequences of his action or speech.

Russell v. Drivers Leasing Services, Inc., 282 S.C. 358, 361, 318 S.E.2d 579, 581 (Ct. App.
1984). This is a fair description of Plaintiffs’ actions in this case, and as a result, they should be
held to be estopped from asserting their present claims, in addition to the other reasons stated
herein as to why those claims should fail.

7. Plaintiffs’ consent to the terms of the Retirement/Rehire program bars their
present claims,

Still another reason why Plaintiffs’ claims are barred is the simple reason that they

unequivocally consented to the arrangement under which they were rehired. It is axiomatic that

consent can serve as a defense to numerous acts that might otherwise be held tortious, such as
assault, trespass or invasion of privacy, among many others. See, e.g., Hawkins By and Through

Hawkins v. Multimedia, Inc., 288 S.C. 569, 571, 344 S.E.2d 145, 146 (1986)(“‘Consent may be
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found where the evidence shows a voluntary agreement to do something proposed by another,
and the party consenting possesses sufficient information and ability to make an intelligent
choice™). Here there can be no question that Plaintiffs freely and readily agreed to participate in
the Retirement/Rehire program, with no suggestion of lack of information or ability to make an
intelligent choice. The choice Plaintiffs made was a very intelligent one, and no doubt one that
they would make again if they had been given the opportunity to do so. Their consent bars this
action,
8. Matters raised in the affidavis of Plaintiffs.

Plaintiffs’ respective Affidavits dated May 22, 2012, contain several inaccuracies or other
matters not specifically discussed above. First, they appear to suggest that fheir retirement and
rehiring took place pursuant to a 2001 program referenced in Exhibit A to both affidavits.
However, and as shown m detail in the Reply Affidavit of Robert Stewart, that program was
completely different from the program under which Plaintiffs retired and were rehired. Among
other things, the 2001 program required employees to elect to participate in that program by -
September 15, 2@_1_, which clearly did not occur for these Plaintiffs, who retired in 2004,

Both Plaintiffs refer to the fact that a'year after they retired, certain cost of living raises
they received starting on July 1, 2005 were reduced by the same approximate percentage of
13.6% (or 13.55%) as had been applied when they were rehired a year earlier. SLED would boint
out however, that (a) this happened only in mid-2005, and not in the remaining years of
Plaintiffs’ four years of service as working retirees (Kitchens Reply Affidavit), and (b) it
occurred more than three years before this action was brought, and therefore is time-barred for

the same reasons discussed earlier,
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CONCLUSION
For the foregoing reasons, SLED respectfully submits that its Motion for Summary
Judgment should be granted, Plaintiffs’ Motion for Summary Judgment should be denied, and

this action shpuld be dismissed.

Respectfully submitted,

DAVIDSON & LINDEMANN, P.A.

BY: /C—-———o@\/\./,'—v—v/ﬁ\/)/\«-\
- WILLIAM H. DAVIDSON, II
KENNETH P. WOODINGTON
1611 Devonshire Drive, Second Floor
Post Office Box 8568
Columbia, South Carolina 29202
T: 803-806-8222
F: 803-806-8855
E-Mail: wdavidson@dml-law.com
kwoodington@dm!-law.com

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA
LAW ENFORCEMENT DIVISION

Columbia, South Carolina

May £9,2012
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STATE OF SOUTH CAROLINA -IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND Civil Action Number: 2008-CP-40-08854

PHILLIP D, GRIMSLEY, SR., and ROGER

M. JOWERS, on behalf of themselves and

others similarly situated, A
PLAINTIFFS’ MEMORANDUM IN

Plaintiffs, SUPPORT OF THEIR MOTION EQR
v. OPPOSITION TO DEFENDAN
MOTIONS FOR SUMMARY
SOUTH CAROLINA LAW JUDGMENTR 2+
ENFORCEMENT DIVISION and aldni

THE STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
)
;
) - SUMMARY JUDGMENZ, AND IN
)
)
)
)
)
)
Defendants. )
)

Plaintiffs Phillip D. Grimsley, St., and Roger M. Joweré, on behalf of themselves and
others similarly situated, hereby submit this Memorandum in Support of their Motion for
Summary Judgment and in Opposition to the Defendants’ Motions for Summary Judgment. For
the reasons set forth herein, Plaintiffs’ Motion should be granted and Defendants® Motions
should be denied. -
NATURE OF THE CASE
Plaintiff are former employees of the South Carolina Law Enforcement Division and were
members of the Police Officers Retirement System. While employed, Plaintiffs were given the
opportunity to participate in a retirement program that was created internally created by SLED.
This program required Plaintiffs to retire from SLED and then be rehired by SLED as a full time
employee. Plaintiffs were advised by SLED they would “have a reduction of 13.6% in your
sélary to covér the amount it will cost SLED to pay the employer i)ortion of retirement.” In other
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words, Plaintiffs were responsible for the employer contribution to the retirement system through
the reduction of their oﬁ salary,

SLED’s obligation to pay the employer’s contribution to the retirement‘ system when a
member of the Police Officers Retirement System retires and returns to employment is
established by S.C. Code Ann. § 9.11.90:

An employer shall pay to the system the employet contribution for

active members prescribed by law with respect to any retired

member engaged to petform services for the employer, regardless

of whether the retired member is a full-time or part-time employee

or permanent employee.
SLED receives appropriations from the General: Assembly, including the monies to pay the
employer portion of the retirement contribu;cion. Under SLED’s retirement program, 'SLED,‘in '
effect, misappropriates monies due the retirement system and hides the misappropriation by
taking money from the retirees’ wages.

UNDISPUTED FACTS
1. SLED created a retirement/rehire program for its employees in 2002, (Stewart

Aff) |

2, The terms of the program required that employees return to work at 13.6% less
than their sélary at the time of retirement in order to “cover the amount it will cost SLED to pay
the employer pottion of retirement.” (Ex. D to Jowers Aff; Ex. 8 to Stewart Aff.).

3. S.C. Code Ann, §9-11-90 fixes the obligation for SLED to pay employer
contributions:

An eniployer shall pay to the system the employer contribution for active

members prescribed by law with respect to any retired member engaged to

perform services for the employer, regardless of whether the retired member
is a full-time or part time employee or a temporary or permanent employee.
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S.C. Code 9-11-90

4, SLED receives specific appropriations from the General Assembly, including the
monies to pay the employer portion of the retirement contribution. (Royal Aff)).

S. SLED, is, in effect, keeping the specific appropriations for the employer-
contributions by reducing Plaintiffs’ salary in order to “cover the amount it will cost SLED to
pay the employer portion of retirement.” (Ex. 8 to Stewart Aff.)

ARGUMENTS
Standard of Review

Summary judgment is a very well recognized vehicle to secure the “just, speedy and
- inexpensive determination of every action.” Celotexl Corp. V. Catrett, 477 U.S. 317 a 986). Tﬁe
United States Suprerhe Court interpreting the identically phrased Fed R.Civ.P. 56, held that the
party opposing the motion for summary judgment was required “to éo beyond the pleadings . . '.
and designate ‘specific facts showing fhat thereis a genuiné issue for trial.” Id. at 324 (quoting
Fed R Civ.P. 56(c)). |
The party opposing the motion, not the Court, bears the burden of identifying speciﬁc
facts in the record that establishes a genuine issue of material féct. “When a plaintiff is faced
with a defendant’s motion for summary judgment that is suppopted by evidence, the plaintiff
cannot rely on the mere allegations of his Complaint, but must disclose the facts he intends to
rely on by affidavit or proof.” Shupe v. Settle,315 S.C. 524, 445 S.E;2d 651, 655 (Ct.App. 1994).
“Rule 56(e), SCRCP, requir;:s that affidavits supporting or opposing summary judgment shall be
made on personal knowledge and shall set forth facts admissible in evfdence.
“Summary judgment serves the useful purpose of disposing of meretricious,
pretended claims before the court and parties become ‘entrenched in a frivolous

and costly trial. The courts, therefore, should not be reluctant to grant summary
judgment in appropriate cases; indeed, summary judgment is mandated where
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appropriate.” Myrtle Beach Pipeline Co. v. Emerson Electric Co. » 843 F. Supp.

1027, 1035 (D.S.C. 1993); see also, Trico Surveymg, Inc. v. Godley Auction, Co.,

314 8.C. 542,431 S.E.2d 565 (1993).

“Summary judgment is an integral part of the rules of procedure, intended to expedite the
disposition of cases not requiring the services of a fact finder.” Bankers Trust of S.C. v. Benson,
267 8.C. 152,226 S.E.2d 703 (1976). This case is appropriate for summary judgment as the
facts are not in dispute and Plaintiff should be granted summary judgment on its causes of action
for violation of a statute, unconstitutional taking, and declaratory judgment.

L ARGUMENTS AS TO PLAINTIFF’S MOTIONS FOR SUMMARY JUDGEMENT

A, Defendants have violated S.C. Code § 9-11-90.

As already noted, 8.C. Code Ann. §9-11-90 requires the obligation for SLED to pay
employer contributions:

An employer shall pay to the system the employer contribution for active

members prescribed by law with respect to any retired member engaged to

perform services for the employer, regardless of whether the retired member

is a full-time or part time employee or a temporary or permanent employee.

Furthermore, the General Assembly specifically appropriates money for agency costs and-
those funds must be used as directed:

The General Assembly has, beyond question, the duty and authority to appropriate

money as necessary for the operation of the agencies of government and has the

right to specify the conditions under which the appropriated monies shall be spent.

This the Assembly traditionally does by way of the annual State Appropriations

Bill. In writing the appropriations bill, it attempts as best it can to predict the

needs of the various departments of state government.

State ex rel. McLeod v. McInnis, 278 S.C. 307, 313-14, 295 8.E.2d 633, 637 (1982). S.C.Code
Ann. § 11-9-10 states that:
It shall be unlawful for any moneys to be expended for any purpose or activity

except that for which it is specifically appropriated, and no transfer from one
appropriation account to another shall be made unless such transfer be provided
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for in the annual appropriation act,

Defendants admit to reducing the Plaintiffs’ salaries, but claims Section 9-11-90 is not
violated-because employer retirement contributions are not actually deducted from the paychecks
 that Plaintiffs receive'. Defendants argue that the pay stubs reveal that no retirement

contributions were actually deducted from Plaintiffs’ checks to pay for the employer
contribution. Furthermore, SLED admits that the annual appropriations acts contain a section
‘designated “Employee Benefits,” Whi(.‘,'h includes a line item designated “S@tc Employer.
Contributions.” (Royal Aff.). However, SLED reduces the salaries of Plaintiff (and other retirees
that return to work) by 13.6% to “cover the amount it will cost SLED to pay the employe portion
of retirement.” SLED further asserts that because SLED did transmit the money, in petiodic
lump sum reﬁﬁttances, it “paid” the employer contribution as required by statute. The fact is
SLED gets money for a specific purpose and thereafter uses the money for another purpose.

The cardinal rule of statutory interpretation is ;co ascertain and effectuate tﬁe intent of the
legislature. Sloan v. Hardee, 371 S.C. 495, 498, 640 S.E.2d 457, 459 (2007). The statu;te is very
clear as to retirement contributions. It reciuireé the empioyer fo “pay to the system the
employer contribut:ion for active members prescribed by law with respect to any retired
member....” (emphasis added) In other words, working retirees such as Plaintiffs must be treated
the same way as othef employees with regard to employer retirement contributions. ‘The statute’s

intent is that Defendants will make the required employer contributions for all employees from

'SLED also apparently contends that it can retain “unspent general funds” from one year
to the next. (Royal Aff,, § 15 and Ex. 2). However, the Act upon which SLED relies also states
“Agencies shall not withhold services in order to carry forward general funds.” Likewise, SLED
cannot reduce Plaintiffs’ salaty to “cover the amount it will cost SLED to pay the employer
portion of retirement” just so that it can carry forward unspent general funds
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its appropriations.

Défendants attempt to evade that requirement by claiming that as long as SLED engaged
in the ministerial