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Dear Madame Clerk:
 
            Please find attached the Amended Notice of Appeal (with copies of the three appealed orders
attached) in the above-referenced matter filed on behalf of the Appellant, BCE 2015, LLC.  By copy of
this e-mail I am serving H. Ronald Stanley, Esquire as legal counsel for the Respondents, Yvonne C.
Knight and Eleanor C. Brown.  I am also send Mr. Stanley a copy of the Amended Notice of Appeal
via the United States Postal Service.  I would greatly appreciate you kindly filing this Amended Notice
of Appeal with the Court of Appeals, acknowledging its receipt, and returning a filed copy to my
attention at your convenience.
 
            I have previously forwarded our firm check in the amount of $250.00 to your office as
payment for the applicable filing fee either later today of first thing next week.  Please advise if that
check has not yet been received
 
            In addition, please be advised that we have already obtained a copy of the 15 September
2022 hearing transcript from the Bench Trial.  We have also received, as of 13 March 2023 , we have
received a copy of the transcript from the 7 February 2023, post-trial motions hearing.
 
            Please feel free to contact me if your need anything else or if I may otherwise be of any
assistance to your office.
 
            With kindest regards, 
 
 
Stephen P. Groves 
Butler Snow LLP
 
D: (843) 277-3704 | F: (843) 277-3701
25 Calhoun Street, Suite 250, Charleston, SC  29401
Stephen.Groves@butlersnow.com| vCard | Bio

Twitter | LinkedIn | Facebook | YouTube
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STATE OF SOUTH CAROLINA 
IN THE 


COURT OF APPEALS


Appeal from the Court of Common Pleas 
For Berkeley County


Honorable Dale E. Van Slambrook, Master-In-Equity 
Civil Action No.: 2018-CP-08-344 
Appellate Case No. 2023-000405


BCE 2015, LLC,


v.


YVONNE C. KNIGHT and ELEANOR C. BROWN.


Appellant,


Respondents.
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TO: THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF 
APPEALS:


COMES NOW the Appellant, BCE 2015, LLC (“BCE 2015”), pursuant to Rule 203 of 


the South Carolina Appellate Court Rules, and respectfully serves this amended notice that 


it is appealing the following three orders and/or judgments issued by the Honorable Dale E. 


Van Slambrook, Master-In-Equity for Berkeley County, in the above-captioned civil action 


matter:


a. Order On Plaintiff’s Motion to Reconsider, Alter And/Or 
Amend The Court’s Order Dated October 31, 2022, of 
the Honorable Dale E. Van Slambrook, Master-In-Equity 
for Berkeley County, dated 1 March 2023, and filed with 
the Clerk of Court for the Berkeley County Court of 
Common Pleas on 1 March 2023, and received by BCE 
2015’s legal counsel on 1 March 2023;


b. Amended Order of the Honorable Dale E. Van 
Slambrook, Master-In-Equity for Berkeley County, dated
1 March 2023, and filed with the Clerk of Court for the 
Berkeley County Court of Common Pleas on 1 March 
2023, and received by BCE 2015’s legal counsel on 1 
March 2023; and


c. Order and Judgment of the Honorable Dale E. Van 
Slambrook, Master-In-Equity for Berkeley County, dated 
31 October 2022, and filed with the Clerk of Court for the 
Berkeley County Court of Common Pleas on 31 October 
2023, and received by BCE 2015’s legal counsel on 31 
October 2022.


Copies of the three referenced orders issued by the Honorable Dale E. Van


Slambrook, Master-In-Equity for Berkeley County, are collectively attached to this Amended


Notice of Appeal as Exhibit “A” and incorporated herein by reference.







Respectfully submitted


BUTLER SNOW LLP


By: StepAe* S*.______
Stephen P. Groves, Sr., Esquire 
S.C. Bar No.: 007854 
25 Calhoun Street, Suite 250 
Charleston, South Carolina 29401 
Telephone: 843.277.3704 
Telecopier: 843.277.3701
E-Mail: Stephen.Groves@butlersnow.com


John J. Dodds, III, Esquire 
S.C. Bar No. 001707 
CISA & DODDS
858 Lowcountry Boulevard, Suite 101 
Mount Pleasant, South Carolina 29464 
Telephone: 843.881.6530
E-Mail: iohn@cisadodds.com


Attorneys for the Appellant, 
BCE 2015, LLC


Charleston, South Carolina


22 March 2023


OTHER COUNSEL OF RECORD
H. Ronald Stanley, Esquire 


THE STANLEY LA W GROUP
1418 Park Street


Columbia, South Carolina 29201
Telephone: 803.799.4700
Telecopier: 803.799.3036


E-Mail: hrstanley@stanleylawsc.com


Attorneys for the Respondents, 
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STATE OF SOUTH CAROLINA 
IN THE


COURT OF APPEALS


Appeal from the Court of Common Pleas 
For Berkeley County


Honorable Dale E. Van Slambrook, Master-In-Equity
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I, Stephen P. Groves, Sr., Esquire, hereby certify that on 22 March 2023, I served 


a copy of the Amended Notice of Appeal submitted by the Appellant, BCE 2015, LLC, 


on counsel for the Respondents via the United States Mail, postage pre-paid, and 


addressed as follows, as well as by e-mail at the address noted:


H. Ronald Stanley, Esquire 
THE STANLEY LA 14/ GROUP 


1418 Park Street
Columbia, South Carolina 29201 


Telephone: 803.799.4700 / Telecopier: 803.799.3036
E-Mail: hrstanlev@stanlevlawsc.com


Attorneys for the Respondents, 
Yvonne C. Knight and Eleanor C. Brown


Signed: StefiA&c P, (faueA, St.


Stephen P. Groves, Sr.


Charleston, South Carolina


22 March 2023
68264048.V1



mailto:hrstanlev@stanlevlawsc.com





X
H







STATE OF SOUTH CAROLINA


COUNTY OF BERKELEY


BCE 2015 LLC, 
Plaintiff,


vs.


YVONNE C. KNIGHT and 
ELEANOR C. BROWN, 


Defendants.


) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
) CASE NO.: 2018-CP-08-00344
)
)
)
)
) ORDER ON PLAINTIFF’S MOTION
) TO RECONSIDER, ALTER AND/OR
) AMEND THIS COURT’S ORDER DATED
) OCTOBER 31, 2022
)
)


The above-entitled action came back before this court on February 7, 2023, 


pursuant to Plaintiff’s motion filed under Rules 52(b) and 59(e) of the South Carolina 


Rules of Civil Procedure seeking an order reconsidering, altering and/or amending the 


findings of the order issued by this court on October 31,2022.


Present at the hearing was the Plaintiff, through its’ managing member, Jason 


Maxwell, and the Plaintiff’s attorneys, John J. Dodds, III, and Stephen P. Groves, Sr. 


Also present was counsel for the Defendants, H. Ronald Stanley.


The written motion filed by the Plaintiff sets forth 22 grounds upon which the


Plaintiff asked this court to reconsider, alter or amend its previous judgment in favor of 


the Defendants. All 22 grounds were argued by counsel for the Plaintiff at the hearing.


Counsel for the Plaintiff also sought to introduce additional evidence at the hearing 


which was objected to by counsel for the Defendants. This court denied Plaintiff's 


motion to introduce any additional evidence into the record at the hearing, but this court 


did allow counsel for the Plaintiff to make a proffer of the additional evidence that it 


sought to introduce.
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Upon due consideration of the grounds sets forth by the Plaintiff in its written 


motion and the able arguments of counsel for the Plaintiff and defendants, this court 


finds and concludes that Plaintiff's request for post-trial relief pursuant to grounds 1 


through 3 and grounds 5 through 22 should be and is hereby denied.


This court further finds and concludes that pursuant to the written motion and the 


argument of counsel as to ground number 4, the previous order issued by this court on 


October 31, 2022, should be amended to address and rule upon Plaintiff’s claim for 


entitlement to an easement by necessity.


NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that 


Plaintiffs motion to reconsider, alter and/or amend the previous order of this court dated 


October 31, 2022 is denied except as to the amendment of the said order to consider 


and rule on Plaintiff entitlement to an easement by necessity which this court has 


addressed through the issuance of an amended order.


AND IT IS SO ORDERED.


s/
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Berkeley Common Pleas


Case Caption: Bee 2015 Lie VS Lottie Taucer, Estate Of, defendant, et al


Case Number: 2018CP0800344


Type: Master/Order/Other


AND IT SO ORDERED!


s/Dale E. Van Slambrook #3079


Electronically signed on 2023-03-01 09:07:47 page 3 of 3







STATE OF SOUTH CAROLINA )
)


IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT


COUNTY OF BERKELEY )
)


CASE NO.: 2018-CP-08-00344


BCE 2015 LLC, )
Plaintiff, )


)
vs. )


)
AMENDED ORDER


YVONNE C. KNIGHT and )
ELEANOR C. BROWN, )


Defendants. )
____ )


This action was commenced by the Plaintiff on February 21,2018, with the filing 


of a summons and complaint wherein the Plaintiff asked the Berkeley County Court of 


Common Pleas to issue a decree confirming and/or establishing a fifty (50”) foot 


ingress/egress easement in favor of Plaintiff over and through certain real property 


owned by the Defendants, Yvonne C. Knight and Eleanor C. Brown.


This matter was referred to this court by an Order of Reference issued by the 


Berkeley County court of Common Pleas on February 3, 2020. This matter came on to 


be heard by me on September 15, 2022. The Plaintiff appeared at the hearing by and 


through its managing member, Jason Maxwell, and was represented by its attorney, 


John J. Dodds, III, of the Charleston County Bar. The Defendants were present and 


were represented by their attorney, H. Ronald Stanley, of the Richland County Bar.


It appears from the evidence and testimony presented at the trial of this matter 


that the Plaintiff is the owner of a tract of unimproved land containing approximately 22 


acres that the Plaintiff purchased at a Berkeley County Tax Sale on November 16, 


2015. The defaulting taxpayers were the heirs of Lottie Taucer. Upon failure of the 


heirs of Lottie Taucer to redeem the property from the tax sale within one (1) year from 
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the date of the sale, the Berkeley County Treasurer conveyed the property to the 


Plaintiff, BCE 2015 LLC, on March 9, 2017, and Plaintiff’s deed was recorded in the 


office of the Register of Deeds for Berkeley County on April 10, 2017 in record book 


2435 at page 335. The property that was purchased by the Plaintiff at the tax sale is 


landlocked with no means of ingress and egress and was landlocked at the time of the 


tax sale. Plaintiff’s property is identified as Tax Map Number: 1230002038.


Defendants, Yvonne C. Knight and Eleanor C. Brown, are the owners of a 38.59 


acres tract of unimproved land which adjoins the property owned by the Plaintiff on the 


south side of Plaintiff’s property. The property owned by the Defendants is identified as 


tax map number 1230002001 and is bordered on the south by a public paved road 


known as Old Cherry Hill Road. Specifically, what the Plaintiff is seeking in this case is 


access to Old Cherry Hill Road by crossing the property owned by the Defendants.


In its complaint, the Plaintiff alleges that it has no access to its property except 


over and through an unimproved dirt road running through the property owned by the 


Defendants. The Plaintiff further alleges that it is entitled to a judicial declaration 


granting Plaintiff a fifty (50’) foot easement for ingress and egress. The Plaintiff does 


not plead, allege or assert in its complaint the legal basis, principle or theory under 


which it is entitled to an easement over and through the Defendants’ property.


At the trial of this case, the Plaintiff, by and through the testimony of its managing 


member, Jason Maxwell, asserted that Plaintiff’s claim for entitlement to an easement 


was based upon the law of implied easement by prior use, upon Plaintiff’s right to claim 


a prescriptive easement and upon plaintiff’s right to claim an easement by necessity.
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The law in South Carolina is well settled that if a Plaintiff is asserting the right to 


an easement by prior use, the Plaintiff must establish the following elements: (1) unity of 


title; (2) severance of title; (3) the prior use was in existence at the time of the unity of 


title; (4) the prior use was not merely temporary or casual; (5) the prior use was 


apparent or known to the parties; (6) the prior use was necessary in that there could be 


no other reasonable mode of enjoying the dominant tenement without the prior use; and 


(7) the common grantor indicated an intent to continue the prior use after severance of 


title. Boyd v. BellSouth, 369 SC 410, 633 SE 2d 136 (S. Ct. 2006).


In the case at bar, the Plaintiff is claiming that the unity of title occurred when the 


Plaintiff’s property and the Defendants’ property were both part of a 300-acre tract of 


land owned by P.D. Meree. The Plaintiff alleges that P. D. Meree received 300 acres of 


land under the last will and testament of William Meree. There is no deed conveying 


the 300 acres to P. D. Meree. On February 6, 1882, it appears that Paul D. Meree, who 


Plaintiff alleges is the same person as P. D. Meree, conveyed out of the 300-acre tract 


what was described as a 30-acre tract of land to Nero Smalls. Nero Smalls was the 


great great grandfather of the Defendants. The Plaintiff maintains that the property 


conveyed to Nero Smalls is the same property now owned by the Defendants which is 


subject of this action. On February 29, 1884, the Plaintiff maintains that P. D. Meree 


conveyed out of the 300-acre tract of land what was described as a 29 3/4 acre tract of 


land to Jupeter Tate. The Plaintiff maintains that the property conveyed to Jupeter Tate 


in the above described conveyance is the same property as the property now owned the 


Plaintiff which is subject of this action.
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Based upon the above mentioned conveyances by Paul D. Meree and P. D. 


Meree, who appears to be the same person, it appears plausible to conclude that there 


was unity of title to the two tracts of land that are subject of this action prior to February 


6, 1882. It also appears plausible to conclude that the severance of title, which is the 


second element that the Plaintiff must prove, occurred on February 6, 1882, when the 


30-acre tract of land was conveyed to Nero Smalls. The difficulty for the Plaintiff in this 


case, however, appears to be providing any evidence or testimony regarding elements 


3, 4, 5, 6 and 7.


Under the established case law, the third element that the Plaintiff must prove to 


establish the right to an easement by prior use is that “the prior use was in existence at 


the time of unity of title.” There is no testimony or evidence in this case to prove that the 


unimproved dirt road running through Defendants’ property existed at the time of unity 


of title. Even if the unimproved dirt road did exist at the time of unity of title, there is no 


evidence or testimony in the record of this case to show who, if anyone, was using the 


unimproved dirt road for ingress and egress to the property now owned by the Plaintiff. 


With no evidence or testimony being presented to show specifically who, if anyone, was 


using the dirt road on Defendants’ property to access the property now owned by the 


Plaintiff at the time that the property was owned by a common owner, the Plaintiff 


cannot establish the third element for claiming an implied easement by prior use.


The fourth element that the Plaintiff must establish is that “the prior use was not 


merely temporary or casual.” As previously stated, there is no evidence or testimony in 


the record to show who, if anyone, was using the unimproved dirt road running through 


Defendant’s property for ingress and egress to the property now owned by Plaintiff. It 
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therefore follows that if there is no testimony or evidence in the record to prove that 


there was any prior use being made of the dirt road to gain access to the property now 


owned by the Plaintiff, the Plaintiff certainly cannot carry its burden of showing that 


there was prior use of the dirt road that was not merely temporary or casual. The 


Plaintiff has failed to establish the fourth element for claiming an easement by prior use.


The fifth element requires the Plaintiff to prove that “the prior use was apparent 


or known to the parties". The Plaintiff came into ownership of its property on April 10, 


2017. The Plaintiff’s managing member, Jason Maxwell, testified that he had no 


knowledge of the two (2) tracts of land which are subject of this action prior to Plaintiff’s 


purchase of its property identified as Tax Map Number 1230002038. Since Plaintiff’s 


personal knowledge of any prior use that was made of the unimproved dirt road was 


limited to the five (5) years that the Plaintiff has owned its property, it was incumbent 


upon the Plaintiff to present evidence and testimony from prior owners to establish what 


prior use was apparent and known to the parties. The Plaintiff presented no testimony 


or evidence from any prior owners of the property now owned by the Plaintiff or from 


anyone at all who previously used the dirt road for ingress and egress to Plaintiff’s 


property. Therefore, the Plaintiff has not and cannot establish the fifth element which 


requires a showing that the prior use of the dirt road on Defendants’ property for gaining 


access to the property now owned by the Plaintiff was apparent and known to the 


parties.


The sixth element that the Plaintiff must establish is that “the prior use was 


necessary in that there could be no other reasonable mode of enjoying the dominant 


tenement without the prior use.” In the case at bar, the Plaintiff provided no testimony 
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or evidence from any prior owner of the property now owned by the Plaintiff, running 


from the time that the property was owned by Jupeter Tate, who took title on February 


29, 1884, to the ownership of Lottie Taucer, the last owner prior to Plaintiff, who owned 


the property from June 15, 1955, through April 10, 2017, showing how the prior owners 


accessed the subject property. There is no evidence or testimony in the record showing 


that any of the prior owners accessed the property now owned by the Plaintiff by way of 


the unimproved dirt road running through Defendants’ property.


Finally, in order to establish an easement by prior use, the Plaintiff must prove 


that “the common grantor indicated an intent to continue the prior use after the 


severance of title.” As stated previously in this order, the severance of the two tracts of 


land occurred on February 6, 1882, and the Plaintiff has no knowledge, testimony or 


evidence to provide as to how the property now owned by the Plaintiff was being 


accessed prior to February 6, 1882. At the trial, the Plaintiff presented no evidence or 


testimony establishing that the property now owned by the Plaintiff was being accessed 


through the dirt road running through the Defendants’ property. Additionally, the Plaintiff 


presented no evidence or testimony that the common grantor, P. D. Meree, ever 


indicated that there was a dirt road running through the property now owned by the 


Defendants that was providing access to the property now owned by the Plaintiff and 


that it was the intent of P. D. Meree for that dirt road to continue to be used to provide 


access to the property now owned by the Plaintiff after the severance of title on 


February 6, 1882. In the deed from Paul D. Meree to Nero Smalls, there is no mention 


of an easement being reserved across the property being conveyed to Nero Smalls to 


provide ingress and egress to the property now owned by the Plaintiff. Also, in the deed 
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from P. D. Meree to Jupeter Tate, there is no mention of an easement being provided 


across the property previously conveyed to Nero Smalls to provide ingress and egress 


to Jupeter Tate. The Plaintiff has failed to establish the seventh element for claiming an 


implied easement by prior use.


Based upon the application of the above stated seven elements required to 


establish an easement by prior use to the evidence and testimony presented by the 


Plaintiff in this case, this court finds and concludes that the Plaintiff has failed to 


establish legal entitlement to an implied easement by prior use. The Plaintiff has failed 


to establish that the dirt road running through the property now owned by the 


Defendants was in existence at the time the property was severed on February 6, 1882, 


and the Plaintiff has failed to establish that the dirt road was providing access to the 


property now owned by the Plaintiff prior to the severance of title. The Plaintiff has 


failed to establish that any prior use of the dirt road for providing access to the property 


now owned by the Plaintiff was not merely temporary or casual. The Plaintiff has failed 


to establish that there was prior use of the dirt road running through Defendants’ 


property to provide access to the property now owned by Plaintiff that was apparent and 


known to the parties. The Plaintiff has failed to establish that there was a prior use of 


the dirt road being made to provide access to the property now owned by the Plaintiff 


and that this prior use was necessary in that there could be no other reasonable made 


of enjoying the dominant tenement without the prior use. Finally, the Plaintiff has failed 


to establish that the common grantor, P. D. Meree, ever acknowledged the existence of 


a dirt road running through the property now owned by the Defendants that was 


providing access to the property now owned by the Plaintiff prior to the severance of 
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title, and the Plaintiff has failed to establish that even if the dirt road existed prior to 


severance of title, that the dirt road was being used to provide access to the property 


now owned by the Plaintiff. Also, even if the dirt road existed prior to severance of title 


and even if the road was being used to provide access to the property now owned by 


the Plaintiff, the Plaintiff has failed to show that the common grantor, P. D. Meree, 


indicated an intent to continue the prior use after severance of title.


The second claim of the Plaintiff is that it is entitled to claim a prescriptive 


easement. Under South Carolina law, to establish a prescriptive easement, the Plaintiff 


asserting the right must show: (1) continued use for 20 years, (2) the identity of the thing 


enjoyed, and (3) use which is either adverse or under a claim of right. Horry County v. 


Laychur, 315 S.C. 364 (1993); Boyd v. BellSouth, Supra; Shia v. Pendergrass, 222 


S.C. 342 (1952). A prescriptive easement is not implied but is established by the 


conduct of the dominant tenement owner. Boyd v. BellSouth, Supra.


In the case at bar, the party asserting the right to a prescriptive easement is the 


Plaintiff and the dominant tenement owner is the Plaintiff. Therefore, the Plaintiff has 


the burden of showing that it has used the dirt road running through Defendants’ 


property for 20 years to gain access to its property. As discussed earlier in this order, 


the Plaintiff took ownership of the property which is subject of this action on April 10, 


2017. As of the date of this order, the Plaintiff has owned the subject property for five 


(5) years. To establish continuous use for the purposes of a prescriptive easement, a 


party need not show that the use is continuous to him personally Morrow v. Dyches, 328 


S.C. 522, 527, 492 S.E.2d 420, 423 (Ct. App. 1997). “A party may ‘tack’ the period of 


use of prior owners in order to satisfy the twenty-year requirement Kelley, 396 S.C. at
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575, 722 S.E.2d at 819 “The time of possession may be tacked not only by ancestors 


and heirs, but also between parties in privity in order to establish the twenty-year period” 


(first alteration by court) (quoting Getsinger v. Midlands Orthopaedic Profit Sharing Plan, 


327 S.C. 424, 430, 489 S.E.2d 223, 226 (Ct. App. 1997); id. (providing that if tacking is 


used, the predecessors-in-title’s use must also meet the required elements of a 


prescriptive easement Bundy, 412 S.C. at 306, 772 S.E.2d at 170 providing that 


because “a prescriptive easement results in diminished rights of the property owner., .a 


claimant seeking a prescriptive easement must be held to a strict standard of proof’ and 


therefore “has the burden of proving all elements by clear and convincing evidence.”)


The Plaintiff presented circumstantial evidence of the prior use of the road by 


way of aerial photography and testimony indicating that the roadway had been in place 


for many years. However, that evidence did not rise to the level of “clear and 


convincing” evidence sufficient to satisfy the statutory requirement.


Therefore, the Plaintiff cannot satisfy the first element for establishing an 


easement by prescription which requires continued use for 20 years. Since the Plaintiff 


cannot establish the first element for a prescriptive easement, there is not a need to 


discuss whether the Plaintiff can establish the remaining two (2) elements for 


establishing a prescriptive easement.


The third claim of the Plaintiff is that the Plaintiff is entitled to claim an easement 


by necessity. The party asserting the right of an easement by necessity must 


demonstrate: (1) unity of title, (2) severance of title, and (3) necessity. Kennedy v. 


Bendenbauqh, 352 S.C. 56, 572 S.E. 2d 452 (2002); Boyd v. Bellsouth, Supra.


This court has already found that there was unity of title and severance of title in 


this case. Therefore, in order to establish the right to an easement by necessity, the 
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Plaintiff must prove necessity by showing that there could be no other reasonable mode 


of ingress and egress for its property without this easement and the Plaintiff must prove 


that the lack of any reasonable mode of ingress and egress existed at the time of 


severance. Clemson Univ, v. First Provident Corp., 260 S.C. 640, 197 S.E. 2d 914 


(1973); Boyd v. Bellsouth, Supra.


In the case at bar, the severance of the property occurred on February 6, 1882. 


Therefore, under our established law, the Plaintiff must prove that on February 6, 1882, 


when Paul D. Meree conveyed the property now owned by the defendants severing the 


said property from his remaining property, there was no reasonable mode of ingress and 


egress for the property now owned by the Plaintiff. The only evidence of necessity 


offered by the Plaintiff is a survey included in Exhibit 23. This court has reviewed and 


considered the survey included in Exhibit 23 and has found and concluded that this 


survey, by itself, does not provide proof that the Plaintiff’s real property was without other 


reasonable means of ingress and egress at the time of the severance. Therefore, the 


Plaintiff has failed to prove entitlement to an easement by necessity.


Based upon the testimony and evidence presented by the Plaintiff at the trial of 


this case and, upon due consideration of the applicable law in South Carolina setting 


forth the legal requirements for establishing entitlement to an implied easement by prior 


use; entitlement to claim a prescriptive easement, and, entitlement to establish an 


easement by necessity, this court finds and concludes that the Plaintiff’s prayer for a 


decree granting to the Plaintiff a fifty (50’) foot ingress and egress easement over and 


through the Defendants’ property should be and is hereby denied.


It is, therefore, hereby ORDERED, ADJUDGED AND DECREED that judgment 


is hereby rendered in favor of the Defendants and that Plaintiff’s prayer for relief is 
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hereby denied. The above entitled action is hereby dismissed and each party shall bear 


their own costs and expenses.


AND IT IS SO ORDERED.


(JUDGE’S SIGNATURE PAGE TO FOLLOW)


ELEC
TR


O
N


IC
ALLY FILED - 2023 M


ar 01 9:32 AM - BER
KELEY - C


O
M


M
O


N PLEAS - C
ASE#2018C


P0800344







Berkeley Common Pleas


Case Caption: Bee 2015 Lie VS Lottie Taucer, Estate Of, defendant, et al


Case Number: 2018CP0800344


Type: Master/Order/Other


AND IT SO ORDERED!


s/Dale E. Van Slambrook #3079


Electronically signed on 2023-03-01 09:06:46 page 12 of 12
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STATE OF SOUTH CAROLINA ) 
) 


COUNTY OF BERKELEY )
) 


BCE 2015 LLC, )
Plaintiff, )


) 
vs. )


) 
YVONNE C. KNIGHT and )
ELEANOR C. BROWN, )


Defendants. )
)


IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT
CASE NO.: 2018-CP-08-00344


ORDER


This action was commenced by the Plaintiff on February 21, 2018, with the filing 


of a summons and complaint wherein the Plaintiff asked the Berkeley County Court of 


Common Pleas to issue a decree confirming and/or establishing a fifty (50") foot 


ingress/egress easement in favor of Plaintiff over and through certain real property 


owned by the Defendants, Yvonne C. Knight and Eleanor C. Brown.


This matter was referred to this court by an Order of Reference issued by the 


Berkeley County court of Common Pleas on February 3, 2020 This matter came on to 


be heard by me on September 15, 2022. The Plaintiff appeared at the hearing by and 


through its managing member, Jason Maxwell, and was represented by its attorney, 


John J. Dodds, III, of the Charleston County Bar. The Defendants were present and 


were represented by their attorney, H. Ronald Stanley, of the Richland County Bar.


It appears from the evidence and testimony presented at the trial of this matter 


that the Plaintiff is the owner of a tract of unimproved land containing approximately 22 


acres that the Plaintiff purchased at a Berkeley County Tax Sale on November 16, 


2015. The defaulting taxpayers were the heirs of Lottie Taucer. Upon failure of the 


heirs of Lottie Taucer to redeem the property from the tax sale within one (1) year from 
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the date of the sale, the Berkeley County Treasurer conveyed the property to the 


Plaintiff, BCE 2015 LLC, on March 9, 2017, and Plaintiff’s deed was recorded in the 


office of the Register of Deeds for Berkeley County on April 10, 2017 in record book 


2435 at page 335. The property that was purchased by the Plaintiff at the tax sale is 


landlocked with no means of ingress and egress and was landlocked at the time of the 


tax sale. Plaintiffs property is identified as Tax Map Number: 1230002038.


Defendants, Yvonne C. Knight and Eleanor C. Brown, are the owners of a 38.59 


acres tract of unimproved land which adjoins the property owned by the Plaintiff on the 


south side of Plaintiffs property. The property owned by the Defendants is identified as 


tax map number 1230002001 and is bordered on the south by a public paved road 


known as Old Cherry Hill Road Specifically, what the Plaintiff is seeking in this case is 


access to Old Cherry Hill Road by crossing the property owned by the Defendants.


In its complaint, the Plaintiff alleges that it has no access to its property except 


over and through an unimproved dirt road running through the property owned by the 


Defendants. The Plaintiff further alleges that it is entitled to a judicial declaration 


granting Plaintiff a fifty (50’) foot easement for ingress and egress. The Plaintiff does 


not plead, allege or assert in its complaint the legal basis, principle or theory under 


which it is entitled to an easement over and through the Defendants’ property.


At the trial of this case, the Plaintiff, by and through the testimony of its managing 


member, Jason Maxwell, asserted that Plaintiff's claim for entitlement to an easement 


was based upon the law of implied easement by prior use and upon Plaintiffs right to 


claim a prescriptive easement.
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The law in South Carolina is well settled that if a Plaintiff is asserting the right to 


an easement by prior use, the Plaintiff must establish the following elements: (1) unity of 


title; (2) severance of title; (3) the prior use was in existence at the time of the unity of 


title; (4) the prior use was not merely temporary or casual; (5) the prior use was 


apparent or known to the parties; (6) the prior use was necessary in that there could be 


no other reasonable mode of enjoying the dominant tenement without the prior use; and 


(7) the common grantor indicated an intent to continue the prior use after severance of 


title. Boyd v. BellSouth. 369 SC 410, 633 SE 2d 136 (S. Ct. 2006).


In the case at bar, the Plaintiff is claiming that the unity of title occurred when the 


Plaintiff’s property and the Defendants’ property were both part of a 300-acre tract of 


land owned by P.D. Meree. The Plaintiff alleges that P. D. Meree received 300 acres of 


land under the last will and testament of William Meree. There is no deed conveying 


the 300 acres to P. D. Meree. On February 6, 1882, it appears that Paul D. Meree, who 


Plaintiff alleges is the same person as P. D. Meree, conveyed out of the 300-acre tract 


what was described as a 30-acre tract of land to Nero Smalls. Nero Smalls was the 


great great grandfather of the Defendants. The Plaintiff maintains that the property 


conveyed to Nero Smalls is the same property now owned by the Defendants which is 


subject of this action. On February 29, 1884, the Plaintiff maintains that P. D. Meree 


conveyed out of the 300-acre tract of land what was described as a 29 3/4 acre tract of 


land to Jupeter Tate. The Plaintiff maintains that the property conveyed to Jupeter Tate 


in the above described conveyance is the same property as the property now owned the 


Plaintiff which is subject of this action.
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Based upon the above mentioned conveyances by Paul D. Meree and P. D.


Meree, who appears to be the same person, it appears plausible to conclude that there 


was unity of title to the two tracts of land that are subject of this action prior to February 


6, 1882. It also appears plausible to conclude that the severance of title, which is the 


second element that the Plaintiff must prove, occurred on February 6, 1882, when the 


30-acre tract of land was conveyed to Nero Smalls. The difficulty for the Plaintiff in this 


case, however, appears to be providing any evidence or testimony regarding elements 


3, 4, 5, 6 and 7.


Under the established case law, the third element that the Plaintiff must prove to 


establish the right to an easement by prior use is that "the prior use was in existence at 


the time of unity of title." There is no testimony or evidence in this case to prove that the 


unimproved dirt road running through Defendants’ property existed at the time of unity 


of title. Even if the unimproved dirt road did exist at the time of unity of title, there is no 


evidence or testimony in the record of this case to show who, if anyone, was using the 


unimproved dirt road for ingress and egress to the property now owned by the Plaintiff. 


With no evidence or testimony being presented to show specifically who, if anyone, was 


using the dirt road on Defendants’ property to access the property now owned by the 


Plaintiff at the time that the property was owned by a common owner, the Plaintiff 


cannot establish the third element for claiming an implied easement by prior use.


The fourth element that the Plaintiff must establish is that "the prior use was not 


merely temporary or casual.” As previously stated, there is no evidence or testimony in 


the record to show who, if anyone, was using the unimproved dirt road running through 


Defendant's property for ingress and egress to the property now owned by Plaintiff. It 
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therefore follows that if there is no testimony or evidence in the record to prove that 


there was any prior use being made of the dirt road to gain access to the property now 


owned by the Plaintiff, the Plaintiff certainly cannot carry its burden of showing that 


there was prior use of the dirt road that was not merely temporary or casual. The 


Plaintiff has failed to establish the fourth element for claiming an easement by prior use.


The fifth element requires the Plaintiff to prove that "the prior use was apparent 


or known to the parties". The Plaintiff came into ownership of its property on April 10, 


2017. The Plaintiff’s managing member, Jason Maxwell, testified that he had no 


knowledge of the two (2) tracts of land which are subject of this action prior to Plaintiff’s 


purchase of its property identified as Tax Map Number 1230002038. Since Plaintiffs 


personal knowledge of any prior use that was made of the unimproved dirt road was 


limited to the five (5) years that the Plaintiff has owned its property, it was incumbent 


upon the Plaintiff to present evidence and testimony from prior owners to establish what 


prior use was apparent and known to the parties. The Plaintiff presented no testimony 


or evidence from any prior owners of the property now owned by the Plaintiff or from 


anyone at all who previously used the dirt road for ingress and egress to Plaintiff’s 


property. Therefore, the Plaintiff has not and cannot establish the fifth element which 


requires a showing that the prior use of the dirt road on Defendants' property for gaining 


access to the property now owned by the Plaintiff was apparent and known to the 


parties.


The sixth element that the Plaintiff must establish is that “the prior use was 


necessary in that there could be no other reasonable mode of enjoying the dominant 


tenement without the prior use.” In the case at bar, the Plaintiff provided no testimony 
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or evidence from any prior owner of the property now owned by the Plaintiff, running 


from the time that the property was owned by Jupeter Tate, who took title on February 


29, 1884, to the ownership of Lottie Taucer, the last owner prior to Plaintiff, who owned 


the property from June 15, 1955, through April 10, 2017, showing how the prior owners 


accessed the subject property. There is no evidence or testimony in the record showing 


that any of the prior owners accessed the property now owned by the Plaintiff by way of 


the unimproved dirt road running through Defendants' property.


Finally, in order to establish an easement by prior use, the Plaintiff must prove 


that “the common grantor indicated an intent to continue the prior use after the 


severance of title.” As stated previously in this order, the severance of the two tracts of 


land occurred on February 6, 1882, and the Plaintiff has no knowledge, testimony or 


evidence to provide as to how the property now owned by the Plaintiff was being 


accessed prior to February 6, 1882. At the trial, the Plaintiff presented no evidence or 


testimony establishing that the property now owned by the Plaintiff was being accessed 


through the dirt road running through the Defendants’ property. Additionally, the Plaintiff 


presented no evidence or testimony that the common grantor, P. D. Meree, ever 


indicated that there was a dirt road running through the property now owned by the 


Defendants that was providing access to the property now owned by the Plaintiff and 


that it was the intent of P. D. Meree for that dirt road to continue to be used to provide 


access to the property now owned by the Plaintiff after the severance of title on 


February 6, 1882. In the deed from Paul D. Meree to Nero Smalls, there is no mention 


of an easement being reserved across the property being conveyed to Nero Smalls to 


provide ingress and egress to the property now owned by the Plaintiff. Also, in the deed 
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from P. D. Meree to Jupeter Tate, there is no mention of an easement being provided 


across the property previously conveyed to Nero Smalls to provide ingress and egress 


to Jupeter Tate. The Plaintiff has failed to establish the seventh element for claiming an 


implied easement by prior use.


Based upon the application of the above stated seven elements required to 


establish an easement by prior use to the evidence and testimony presented by the 


Plaintiff in this case, this court finds and concludes that the Plaintiff has failed to 


establish legal entitlement to an implied easement by prior use. The Plaintiff has failed 


to establish that the dirt road running through the property now owned by the 


Defendants was in existence at the time the property was severed on February 6, 1882, 


and the Plaintiff has failed to establish that the dirt road was providing access to the 


property now owned by the Plaintiff prior to the severance of title. The Plaintiff has 


failed to establish that any prior use of the dirt road for providing access to the property 


now owned by the Plaintiff was not merely temporary or casual. The Plaintiff has failed 


to establish that there was prior use of the dirt road running through Defendants’ 


property to provide access to the property now owned by Plaintiff that was apparent and 


known to the parties. The Plaintiff has failed to establish that there was a prior use of 


the dirt road being made to provide access to the property now owned by the Plaintiff 


and that this prior use was necessary in that there could be no other reasonable made 


of enjoying the dominant tenement without the prior use. Finally, the Plaintiff has failed 


to establish that the common grantor, P. D. Meree, ever acknowledged the existence of 


a dirt road running through the property now owned by the Defendants that was 


providing access to the property now owned by the Plaintiff prior to the severance of 
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title, and the Plaintiff has failed to establish that even if the dirt road existed prior to 


severance of title, that the dirt road was being used to provide access to the property 


now owned by the Plaintiff. Also, even if the dirt road existed prior to severance of title 


and even if the road was being used to provide access to the property now owned by 


the Plaintiff, the Plaintiff has failed to show that the common grantor, P. D. Meree, 


indicated an intent to continue the prior use after severance of title.


The second claim of the Plaintiff is that it is entitled to claim a prescriptive 


easement. Under South Carolina law, to establish a prescriptive easement, the Plaintiff 


asserting the right must show: (1) continued use for 20 years, (2) the identity of the thing 


enjoyed, and (3) use which is either adverse or under a claim of right. Horry County v. 


Laychur, 315 S.C. 364 (1993); Boyd v. BellSouth. Supra; Shia v. Pendergrass, 222 


S.C. 342 (1952). A prescriptive easement is not implied but is established by the 


conduct of the dominant tenement owner. Boyd v. BellSouth. Supra.


In the case at bar, the party asserting the right to a prescriptive easement is the 


Plaintiff and the dominant tenement owner is the Plaintiff. Therefore, the Plaintiff has 


the burden of showing that it has used the dirt road running through Defendants’ 


property for 20 years to gain access to its property. As discussed earlier in this order, 


the Plaintiff took ownership of the property which is subject of this action on April 10, 


2017. As of the date of this order, the Plaintiff has owned the subject property for five 


(5) years. To establish continuous use for the purposes of a prescriptive easement, a 


party need not show that the use is continuous to him personally Morrow v. Dyches, 328 


S.C. 522, 527, 492 S.E.2d 420, 423 (Ct. App. 1997). “A party may 'tack' the period of 


use of prior owners in order to satisfy the twenty-year requirement Kelley, 396 S.C. at 
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575, 722 S.E.2d at 819 “The time of possession may be tacked not only by ancestors 


and heirs, but also between parties in privity in order to establish the twenty-year period” 


(first alteration by court) (quoting Getsinger v. Midlands Orthopaedic Profit Sharing Plan, 


327 S.C. 424, 430, 489 S.E.2d 223, 226 (Ct. App. 1997); id. (providing that if tacking is 


used, the predecessors-in-title’s use must also meet the required elements of a 


prescriptive easement Bundy, 412 S.C. at 306, 772 S.E.2d at 170 providing that 


because “a prescriptive easement results in diminished rights of the property owner., a 


claimant seeking a prescriptive easement must be held to a strict standard of proof' and 


therefore “has the burden of proving all elements by clear and convincing evidence."


The Plaintiff presented circumstantial evidence of the prior use of the road by 


way of aerial photography and testimony indicating that the roadway had been in place 


for many years. However, that evidence did not rise to level of "clear and convincing” 


evidence sufficient to satisfy the statutory requirement.


Therefore, the Plaintiff cannot satisfy the first element for establishing an 


easement by prescription which requires continued use for 20 years. Since the Plaintiff 


cannot establish the first element for a prescriptive easement, there is not a need to 


discuss whether the Plaintiff can establish the remaining two (2) elements for 


establishing a prescriptive easement.


Based upon the testimony and evidence presented by the Plaintiff at the trial of 


this case and, upon due consideration of the applicable law in South Carolina setting 


forth the legal requirements for establishing entitlement to an implied easement by prior 


use and for establishing a prescriptive easement, this court finds and concludes that the 
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Plaintiffs prayer for a decree granting to the Plaintiff a fifty (50’) foot ingress and egress 


easement over and through the Defendants’ property should be and is hereby denied.


It is, therefore, hereby ORDERED, ADJUDGED AND DECREED that judgment 


is hereby rendered in favor of the Defendants and that Plaintiffs prayer for relief is 


hereby denied. The above entitled action is hereby dismissed and each party shall bear 


their own costs and expenses.


AND IT IS SO ORDERED.


(JUDGE'S SIGNATURE PAGE TO FOLLOW)
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Berkeley Common Pleas


Case Caption: Bee 2015 Lie VS Lottie Taucer, Estate Of, defendant, et al


Case Number: 2018CP0800344


Type: Master/Order/Other


AND IT SO ORDERED!


s/Dale E. Van Slambrook #3079


Electronically signed on 2022-10-31 12:48:25 page 11 of 11
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privilege. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use
of the e-mail or any attachment is prohibited. If you have received this e-mail in error, please notify us
immediately by replying to the sender and deleting this copy and the reply from your system. Thank you
for your cooperation.


