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Rule 1.7 Conflict of Interest, Comments, provide:

[1]  Loyalty and independent judgment are essential elements in
the lawyer’s relationship to a client. Concurrent conflicts of interest
can arise from the lawyer’s responsibilities to another client, a former
client or a third person or from the lawyer’s own interests. (Emphasis

added).

[8] ©  Even where there is no direct adverseness, a conflict of interest
exists if there is a significant risk that a lawyer’s ability to consider,
recommend or carry out an appropriate course of action for the client will
be materially limited as a result of the lawyer’s other responsibilities or

interests.

The critical questions are the likelihood that a difference in
interests will eventuate and, if it does, whether it will materially interfere
with the lawyer’s independent professional judgment in considering
alternatives or foreclose courses of action that reasonably should be
pursued on behalf of the client. ' .

-

The Comments to 1.7 Conflict of Interest further provide:

[21] A conflict may exist by reason of substantial discrepancy in the
parties’ testimony, incompatibility in positions in relation to an opposing
party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question.

The Court should disqualify Leiter due to the conflict. As stated in the March 2012
Article from Los Angeles Lawyer:

Dual representation of the corporation and individual defendants in
a derivative proceeding which asserts a claim of serious
wrongdoing by those in control of the corporation is considered
improper because a potential conflict of interest exists between
counsel’s duty to the corporate entity and counsel’s relationship
with the individual defendants. Citing 13 Fletcher, Cyclopedia of
Corporations, §6025. . '
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The allegations in this action are serious and include claims of misappropﬁation of
funds and diverting funds to the benefit of the general partners and the detrimeﬁt of the
limited partners. These payments have been documented. The Court should disqualify Leiter
- from repreéentation. Furthermore, any 809 Holdings’ counsel should not represent other
Defendants in this or a related action as that dual representation will necessarily interfere
with' the lawyer’s duty of loyalty and independent judgment.

| CONCLUSION

Based on the foregoing, Plaintiffs’ Motions should be granted in their entirety.

espectfully submitted,

ate Fata
NATE FATA,P.A.
Attorney for Plaintiffs
P. O. Box 16620
1500 U.S. Hwy. 17 N., Suite 215
Surfside Beach, SC 29587
Tel. (843) 238-2676 '
Fax (843) 238-0240

Surfside Beach, South Carolina
April 20,2015 B

Page 10 of 10

000302




- EXHIBIT

A

000303



»0£000 .

LP-NOTES

$ 41,000.00
$ 66,000.00
$ 115,000.00
$ 115,000.00
$ 162,500.00
$ 162,500.00
$ 162,500.00
$ 162,500.00
$ 162,500.00
$ 162,500.00
$ 162,500.00
$ 162,500.00

809 Holdings LP
PSS
Partership & Notes Structure
6/10/2009
SMG Partners, LLC GP 50%
WCP Enterpirses UC  GP 50%
: 100%
3/23/2011
SMG Partners, LLC GP 42.0%
WCP Enterpirses LLC  GP 42.0%
GSB Enterprises LLC  LP 3.5%
Gabe Bamhill IRA LP 12.5%
100% -
No! Id 1% /1.5%1 REST
10/2/2010 $  56,000.00
11/2/2010 $ 56,000.00
12/2/2010 . $ 131,000.00
1/2/2011 $ 131,000.00
2/2/2011 $ 179,000.00
3/2/2011 $ 179,000.00
4/2/2011 $ 196,000.00
S/2/2011 $ 196,000.00
6/2/2011 $ 196,000.00
7/2/2011 $ 196,000.00
8/2/2011 $ 196,000.00
9/2/2011 $ 196,000.00
10/2/2011 $ 196,000.00
11/2/2011 $ 196,000.00
12/2/2011 $ 196,000.00
1/2/2012 $ 196,000.00
2/2/2012 $ 196,000.00
3/2/2012 $ 196,000.00

Sage Financial Group LLC

Capital Structure for Pawn Deal
3/8/2012
QC Financing LILC
el
Partership & Notes Structure
9/13/2010
David Wilkinson GP 50%
SMG Partners, LLC GP 25%
WCP Enterpirses LLIC  GP 25%
100%
8[1;12011
David Wilkinson GP 75%
GSB Enterpirses LLC __ LP 25%
100%

9/1/2010
10/1/2010
11/1/2010
12/1/2010

1/1/2011

2/1/2011

3/1/2011

a/1/2011

8/1/2011
9/1/2011

1/1/2012
2/1/2012
3/1/2012

Factored Notes & Interest Holders

$  6,180.00
$  6,360.00
$ 49,285.00
$ 126,930.00
$ 139,845.00
$ 189,080.00
$ 195,427.40
$ 228,278.20

5/1/2011 $ 293,728.50
6/1/2011 $ 319,806.15
7/1/2011 $ 354,161.75

$ 439,302.40
$ 460,628.65

10/1/2011 $ 462,476.50
11/1/2011 $ 490,987.98
12/1/2011 $ 513,088.15

$ 535,131.33
$ 566,959.03
$ 580,288.43

9/1/2010
10/1/2010
11/1/2010
12/1/2010

1/1/2011

2/1/2011

3/1/2011

4/1/2011

5/1/2011

6/1/2011

7/1/2011

§/1/2011

9/1/2011
10/1/2011
11/1/2011
12/1/2011

1/1/2012

2/1/2012

3/1/2012

$ 6,180.00
$ 6,360.00
$ 49,285.00
$ 126,930.00
$ 139,845.00
$ 189,080.00
$ 195,427.40
$ 228,278.20
$ 293,728.50

$ 319,806.15.

$ 354,161.75
$ 439,302.40
$ 460,628.65
$ 462,476.50
$ 490,987.98
$ 513,088.15
$ 535,131.33
$ 566,959.03
$ 580,288.43

uick awn
r
Partership & Notes Structure
10/19/2010
David Wilkinson  GP 100%
100%

Retail License .

Holds Pawn License, Firearms License &




EXHIBIT

- 000305



“ ‘ | F] L ED
. . _ a__Oclock &
UNITED STATES BANKRUPTCY COURT APRJ1.7 2003

T

FOR THE DISTRICT OF SOUTH CAROLINA Bm K.

IN RE:
C/A No. 02-09234-W
John F, Swilley, a/k/a ' '

Floyd Swilley, | Adv. Pro. No. 02-80347-W
. ‘ Debtor. -
Shadow Factory Films Ltd., Co., ' N
an Oklahoma Limited Liability Company, N ENTERED
| " Plaintiff, ORDER  ppR17 2003
v. ' ' B, S- S‘
Chapter 7 '

John F. Swilley, a/k/a
Floyd Swilley

Defendant.

THIS MATTER comes before the Court upon the Motion for Summary Judgment (the
“Motion”) filed by Shadow Factory Film§ Ltd., Co. (“Plaintiff”). Plaintiff urges the Court to apply
the principles of res judicata, collateral estoppel, or judicial estoppel to bar JohnF. sééil:ey(‘fnebmf'
or “Defendant”) from asserting that the debt arising from prior litigation with Plaintiff is
dischargeable. With Defendant thus estopped, Plaintiff asks the Court to grant its Motion mt
to Federal Rule of Bankruptcy Procedure 7056 and declare that i_he debt at issue is excepted from
discharge pursuant to 11 U.S.C. §523(aX2) and §523(s)(4)." In response, Defendsnt argues that res
judicata does not apply in this case because the judgment resolved a tort action and not the issue of

dischargeability. Defendant also argues that collateral estoppel cannot be applied because the prior -

o Further references to the Bankruptcy Code shall be by section number only.
1

000308



;

judgment does not contain an actual finding ofﬁ‘aud and because there is no unity of parties. Finally, |
Defendant argues tha the District Gourt for the Western District of Oklahoma facked jurisdiction
to consider the dischargeability of the debt because only bankruptcy courts can deéide this issue.
After considering the pleadings filed in the adversary proceeding, the attached materials from :h;
prior litigation presented in support of the Motion, and counsel’s arguments, the Court makes the
following Findings of Fact and Conclusions of Law pursuant to Federal Rule of Civil Procedure 52,
applicable in bankruptcy proceedings by Federal Rule of Bankruptcy Procedure 7052, |

FINDINGS OF FACT

1. On December 29, 2000, Plaintiff filed a Complaint against Defendant, Protocél Assct

Management Trust, Laurel Knuckles (“Ms. Knuckles™), Antony Abiraciled, A. Abira Financial

Associated Ltd., and Loli Trade & Finance Establishment, Ltd in the United States District Court
for the Western District of Oklahoma (the “Oklahoma litigation"’). Generally, the Oklahoma

iiﬁgation arose from a disphte concerning a venture capital agreement whereby the above-listed

defendants agreed to lend or participated in an aMmt to lend Plaintiff 3125,000,000 over a fen

year period. |

2. On March 7, 2002, Defendant, in both an individual capacity and as Trustee for Protocol

Asset Management Trust, and Ms. Knuckles executed a Settlement Agreement (the “Settlement"
| Agreement™) with Plainﬁﬂ' to resolve the Oklahoma liﬁgaﬁom In the Seﬁlemmt Agreement, the

parties stipulate to three initial pojnts.. Fu'st, they agree that Plaintiff’s causes of actionincludea ... ... ...

2 The Court notes that, to the extent any of the following Findings of Fact constitute
Conclusions of Law, they are adopted as such, and, to the extent any Conclusions of Law
constitute Findings of Fact, they are so adopted. A

2
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claim for money acquired by false pretenses, false representation or actual fraud, fraud and
defalcation while acting in a fiduciary capacity, embezzlement, and larceny. Next, the parties
stipuiate that they seck to settle all claims asserted or that oouﬁ have been asserted in the Oklahoma
litigation. Finally, the defendants stipulate “that one or more of Plaintifs claims are of such
character and nature that they cannot be discharged in bankruptcy.”

3. Based upon these initial stipulations in the Settlement Agreement, the parties then agree to
have a judgment entered against Defendant, Ms. Knuckles, and Protocol Asset Management Trust,
jointly and severally, in the amount of $300.000 on Plaintiff's claims that are not dischargeable in
bankruptcy. The Settlement Agreement provides that the journal entry of the judgment shall reflect
that the pleadings in the Oklahoma litigation are deemed to.havé been amended to assert claims of
such character and nature that they cannot be discharged in bankruptcy. The Settlement Agrecment
then provides that 4the journal entry of judgment shall “recite agreement and stipulation of the Parties

and a factual finding by the Court that, inter alia, the judgment is.entered on one or more of those

claims that are of such character and nature that they cannot be discharged in bankruptcy and that _

as a result thereof the judgment is not dischargeable in bankruptcy.”

4. On March 8, 2002, Plaintiff, Defendant, and Ms. Knuckles participated in a settlement
conference before the Honorable Magistrate Gary Purcell of the United States District Court for the
Western District of Oklahoma. Judge Purcell thoroughly reviewed the terms of settlement and

- announced his understanding of the parties’ settlement on the record. Speciﬁcally, Judge Purcell

stated that the pa_nies agree-to have.findings and a judgment entcred. against De;fend_am, Ms. -

Knuckies, and Protocol Asset Management Trust, jointly and sevetally, on Plaintiff’s claims thatare

not dlschargeable in bankmptcy in the amount of $300,000. Judge Pnrcell also indicated that the
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parties agree that any pleadmgs should be amended to assert claims that cannot be discharged in
bankruptcy, and he found that it was clear that the agreement anticipates that no part of the judgment
is capable of bemg discharged in bankruptcy.

5. . During the settlement conference, Judge Pnrcell asked Defendant and his counsel if they
understood and agreed to the terms of theSettlement Agreement. Both Defendant and his counset
responded affirmatively. Defendant also indieated that he was not threatened or foreed lto enter into
the Settlement Agreement. | |

6.  OnMarch 11, 2002, the Honorable Stephen P. Friot, United States District Judge for the
Westem District of Oklahoma,_entered the Journal Entry of Judgment (the “Oklahoma Judgrnent”)_
resolving the Oklanema litigation. The courtrecognized that Defendant, Ms. Knuckles, and Protocol
Asset Management Trust stipulated to certain facts, and, based upon these facts, the court found that
the claims Plaintiff asserted against them were of such character and nature that they cannot be
-discharged in bankruptcy. The court further found that, to the extent the pleadings were ambnguous, _
 the court deemed them amended to assert claims of such nature and character that they cannot be

" discharged in bankmptcy. The court then entered the Oklahoma J udgment against Defendant and
Ms. Knuckles on one or mone of the nondlschargeable claims and accordingly held that the -
Oklahoma Judgment was excepted from discharge. The Court entered a Judgmcnt against
Defendant, Ms., Knuckles, and Protocol Asset Management Trust, jointly and severally, in the

amount of $300,000. Attorneys for Plaintiff and Defendant, Ms. Knuckles, and Protocol Asset

Management Trust provrded consensual’ ‘signatures indicating that they agreed to and approved of ..o s

the Oklahoma Judgment
7. The Oklahoma Judgment is final, and there was no appeal of it.
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8.  OnAugusts,2002, Defendant filed his Voluntary Petition sceking Chapter 7 relief.
CONCLUSIONS OF LAW

A. Standard for Summary Judgment

‘Rule 56(c) of the Federal Rules of Civil Procedure, applicable to adversary proceedings under
the Bankruptcy Code by Federal Rule of Bankruptcy Procedure 7056, provides that summary
judgment shall be granted “if the pleadings, depositions, answers to interrogatorics and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter oflaw.” Fed. R. Civ. P. 56. Summary
judgment is appropriaté “if the evidence i§ such that a reasonable jury could not return a verdict for
the nonmoving party.” Anderson.v, Liberty Lobby, Inc,, 477 U.S. 242, 248 (1986). In determining
whether summary judgment is appropriate, the court must view all evidence in the light most
favorable to the nonmoving party. See Matsushita lec, Indus, Co, v, Zenith Radio Corp., 475 US.
574, 587 (1986). |

The moving party has the initial burden to show that there is no genuipe issue as to any
material fact and that it is entitled to judgment asa mattq' of law; Celotex Corp v. Catrett, 477 U.S. "
317, 332 (1986). Once this initial showing is made, the burden of production shing to the

nionmoving party. The nonmoving party must go beyond the pleadings and by [its] own affidavits,

~ - or by the ‘depositions, answers 10 intesrogatories, and admissions on file,”. designate ‘specific facts. . v.c5.. 1

showing that there is a genuine issue for trial."” Id. at 324; see also Fed. R. Civ. P. 5(¢). In mecting

* thisburden, the nonmoving party “must do more than simply show that there is some metaphysical

5
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doubt as to the material facts and must demonstrate there is a genuine issue for trial.” u
475 U.S. at 586-87; see also Qmmu_mum__&g@gu 249 BR. 121, 128 (Bankr.
D. §.C. 2000) (quoting Dune : 194 B.R. 967,
976 (Bankr. D. §.C. 1995)) (““[T)he party opposing summary Jjudgment may not merely rely on his
pleadings but must set forth specific facts which coxitroveﬂ the moving pany'é facts and which show

the existence of a genuine issne for trial.™), The Court should grant summary jtidgment ““against
a party who fails to make a showing sufficient to establish the evidence of an element essential to
that party’s case, and on which that partyw:ll bear the burden of proof at trial.” Qmmﬂg_@_&g&,

194 BR. at 976 (citing Celotex, 477 U.S. at 322),

'B. _Appllcaﬂpn of the Summary Judgment Standard to the Motion

Res judicata
Res Judlcata is a broad principle that prevents litigation of all grounds for, or defenses to,
recavery that were previously available to the parties, regardless of whether they were asserted or
determined in the pﬁoi'proceeding. See Brown v. Felson, 442 U.S. 127, 131 (1979); MM{

. Doctor, C/A No. 97-01648—W, slip op. at 3 (Bankr. D. S.C. Aug. 26, 1998) (citing In re Varat

Enterprises, Inc,, 81 F.3d 1310 (4% Cir. 1996)). The elements of res judicata are the following: (1)
a final judgment on the merits in an earlier suit, (2) an identity of the cause of action in both the

earlier and the later suit, and (3) an identity of parties or their privies in the two suits. See Qa’ sz

¥. Englander, 321 F.3d 467, 472 (4" €ir: 2003); Keith v, Aldridge, 900 F.2d736, 739 (4* Cir. 1990). .- -

“On the merits” is a term of art and doés not necwéaﬁly mean that the issues were actually litigated -

and is substantially different and broader than the “actually litigated” elemént of collateral estoppel.
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See Fed. Ins, Co. v, Gilson (In re Gilson), 250 B.R. 226, 236 (Bankr E.D. Va. 2000). To determine
whether the claim was previously available to a party in the earlier suit, the Fourth Circuit has
adopted a transactional approach whereby it considers whether the roots of both actions arise from
the same series of operative facts. See Grausz, 321 F.3d at 473; Keith, 900 F.2d at 739.°
In dischargeability proceedings, however, the use of res judicata is limited. In Felson, the
Supreme Court held that bankruptcy courts are not confined to reviewing the judgment and record
‘of a prior state c{mn proceeding when considering the dischargeability of debt. See442 U.S. at 139.
The Court supported this conclusion by reasomng that allowing state courts to determine the
dischargeability of a debt undercuts statutory policy that favors resolving dischargeability issues in
bankrupicy courts. Seeid. at 136. Morcover, the Court quesﬁpned the merit of requiring parties tov
address dischiargeability issues in state court and preserve them for subsequent determination bya
bankruptcy court when the issues are not yet ripe because no bankrﬁptcy case has been filed. See
id, at 137; see also Tatge v, Tatge (In re Tatge), 212 B.R. 604, 608-09 (B.A.P. 8 Cir. 1997)
(declihing to apply res judicata to a prepetition state court judgment incorporating the parties’
settlement agreement that classified debts as dischargeable and reasoning that, at the time of the
decree, no bankruptcy é,eﬁtion had been filed and no cause of actién under §523 existed).
| Accordingly, the Court held tﬁat bankruptcy courts could consider all the ewdenoe, including a
'piaintiﬁ’s failufe to pursue allegations of fraud and deceit during the prior state court proceeding,
and look beyond the judgment and record of the prepetition state court proceeding to determine

SN A

- -3+ " The Court notes that, in Keith, the Fourth Circuit found that oonsent Judgments
can have precluswe effect if the parties intended to foreclose litigation of a claim through a

settlement agreement. See 900 F.2d at 741; see also Nash County Bd. of Educ. v, Biltmore Co,,
640 F.2d 484, 487 (4* Cir. 1981).
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whether a debt is excepted from discharge. See Felson, 442 U.S. at 139,

Felson effectively prohib_its the blanket appiication ofres judxcata b prepétition state court
determinations regarding the dischargeability ;)f debts, and this principle has seemiﬁgly been applied
to prepetition federal cases as well. s_qgﬁzm 250B.R. at 238. For example, in Strube Celery &
is), 201 B.R. 501, 511 (Bankr. N.D. 1, 1996), the barikruptcy

court found that a federal district court’s classnﬁcanon of a debt owed as nondischargeable was not

res judicata as to the dischargeability of the debt, In Zois, the court reasoned that the district court
lacked jurisdiction to reach this conclusion because, when it found that the debt was
nondischargeable, no bankruptcy case had been filed. See also Coopers & Lybrand, Lid, v, Gibbs
(In re Gibbs), 107 B.R. 492, 497 (Bankr. D. N.J. 1989) (finding that a federal district court lacked
subject matter jurisdiction to define a debt owed under a judgment as nondischargeable where no
bankruptcy case had been filed). Moreover, the bankrupicy court found that the issue of
dischargeability had not been litigated in the prior proceeding but was simply included in ﬁe

language of the order. Cf, Saler v, Saler (Jn re Saler), 217 B.R. 166, 170 (E.D. Pa. 1998) (holding
that a stipulation approved by a bankruptcy court that classified debts as exoepted from discharge

barred a redetermination of the issue of dischargeability in a subsequent bankruptcy case);
' er), 245 B.R. 419, 420

(Bankr S.D. Fla. 2000) (ﬁndmg that a prior determination by a bankruptcy court that a debt was
excepted from discharge was binding in another proceedmg to except the same debt from debtor’s

discharge in debtor’s subsequent bankruptcy case).

" Based upon Ec_[&g_spnnc:pla limiting the blanket applwatzon ofres Judlcata toprepetition - -

cases addressing theissue of d:scharg&abnhtyand because of otherprowsxons of this Order, the Court

8
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denies this aspect of Plaintiff’s Motion. -This Court is given tine opportunity to look beyond the
Oklahoma Judgment and the record of the Oklahoma litig:.ition to decide whether Defendant’s
actions render his obligation excepted from discharge pursuant to §§523(a)2) and ()(4).
| | v COW ‘Estoppel

“While the application of res judicata has been limited in dischargesbility proceedings, the
narrower concept of collateral estoppel can be applied more easily. See Grogan v, Garner, 498 U.S.
279, 285 n. 11 (1991); Pahlavi v, Ansari (In re Ansari), 113 F.3d 17, 19 (4" Cir. 1997). Collateral
estoppel precludes relitigation of an issue décided previously in judicial or administrative
proceedings provided the party against whom the prior decision was asserted enjoyed a full and fair
opportunity to htlgatethatlssuemaneadwrproceedm& &W&&MEL_L
62 F.3d 619, 624 (4 Cir. 1995). When applying the principle of collateral estoppel, the Court
typically looks to the forum state’s law of collateral estoppel; however, this case denls with a prior
judgment from a federal court. Sce McNallen, 62 F.3d at 624. In this situation, the Court niust
consider the principles of federal collateral estoppel. See Nestorio v. Associates Commercial Corp.,
250B.R. 50, 55 (D. Md. 2000); Shearer v, Dunkiey (In re Dunklev), 221 B.R. 207, 212 (Bankr. N.D.
1. 1998); F: Mmﬁu._ﬂmlﬂ]n.m_ﬂmﬂl C/A No‘ 98-06980-W, Adv. Pro. No.
98-80266-W, slip op. at 8 (Bankr. D. S. C Apr. 22, 1999). For federal collateral estoppel to apply,
the proponent must establish the following elements: (1) theissue sought tobe precluded isidentical

to one previously litigated; (2) the issue must have been actually determined in the prior proceeding;

(3)de1enﬁination of the issue must have been a critical and necessary part of the fl.ecision.intheprior.,‘ ek

. procesdiig; (4) the prior judgment must be final and valid; and (5) the party against whom estoppel

is asserted must have had a full and fair opportunity to litigate the issue in the previous forum. See
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Sec. & Exch. Comm’n v. Zandford, 238 F.3d 559, 562 (4% Cir. 2001), rev’d on other grounds by 535
U.S. 813 (2002); Sedlack v, Braswell Services Group, Inc., 134 F.3d 219, 224 (4% Cir. 1998).

The undlsputed material facts indicate that some of these elements are satisfied. First, there
is no dispute as to the identity af issues. Inthe Oklahoma Judgmmt,' the court considered allegations
of acquiring money by false pretenses, false representation or actual fraud, fraud and defalcation
while acting m a fiduciary capacity, embezzlement, and larceny, the prasun_:ptive, grounds for a debt
to be declared nondischargeable pursuant to §523 (ax2) and §523(a)(4), and the court found that the
alnount ofthe judgnnent was not dischargeable in bankruptcy. Likl:wise, the issue in this proceeding
is whether the debt is excepted from dlscharge pursuant to §523(a)(2) and §523(a)(4) Second, the
undisputed material facts also demonstrate that the Oklahoma Judgment is ﬁnal and was not |
appealed. Tlnrd, the record of the Oklahoma lmgatlon reflects that Defgndant was represented by
| counsel and that he participated in a sophisticated legal sétting in two levels of the Faderal District
Court for the Western Dislﬁct of’ Oklalloma. Moreover, the transcript of the Settlement Conference
reflects that Judge Purcell meticulously reviewed and announced the terms of the Settlement
Agreement and asked Defendant ifhe understood and agreed to the terms. Defendant clearly agreed
to the terms and had a full and fair opportunity to defend against Plaintiff’s causes of action.

o There is a question whether the Oklahoma Judgment .satisﬁes the actually determined.
elemant.‘ - The Oklahoma Judgment is a consent order that settles the Oklahoma litigation. |

Ordinarily, when a case is settled rather than liti gated to a judgment, the settlement does not give rise

10 collatergl _éstoppel unless it is clear that the parties intended:the settlamént to have such an eﬂ'eci._ L e

. Several cases refer to the this element as “actually litigated.” The Court will use
actually litigated and actually determined synonymously.

10
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&s Arizona v, California, 530, U.S. 392, 414 (2000) (“[S]ettlements ordinarily occasion no jgmv
p_r_e_ghmqn (sometunes called collateral estoppel), unless it is clear . that the parties’ mtended their

. agmememmhavesuchmeﬁ'ect"),ﬂmmfm_ﬁmmm_mSIOFid 1061, 1064(11"’C1r

- discharge pursuant to §523(a)(2)(A) and (B) and where the-agreement provided that.the parties: /.

1987) (“{Tlhe central inquiry in determining the preclusive effect of a consent judgment is the
intention of the parties as manifested in the judgment or other evidence:”). Generally, coufts have
examined the parties’ intent in two ways. One approach focuses on whether the scttlement or
consent judgment includes sufficient facts to support a finding that # débt is excepted from
discharge. mmmm 969 F.2d 260, 264 (7* Cir. 1992) (declining to apply
collateral estoppel where the consent judgment did not include sufficient facts to support a finding
that the debtor’s fraud rendered the debt excepted from discharée); Halpern, 810 F.2d at 1064-65
(finding that the parties intended a prior state court consent order to operate as a final adjudication

where thg order included detailed factual ﬁndings 'suﬁcient to satisfy §523(a)}(2)(A) as welj as |

specific language providing that liability under the judgment will be excepted from discharge in any

e Detrano), 266 B.R. 282,291 (E.D. N.Y. 2001) (affirming.
the bankruptcy court’s decision to decline to apply collateral eétoppel where the settlement order did
not contain stipulated facts that would establish that a debt was nondischargeableunder §523(a)(t_1));
M@E&M@M@L 271 B.R. 517, 522-23 (Bankr. E.D. Mich. -200i)
(applying collateral estoppe! and granting summary judgment where the settlement agreement related

to a consent judgment listed specific facts allowing the court to conclude a debt was excepted from

would not object to the di'sd_largubility of the debt in any subsequent bankruptcy proceeding); -
mm@mmgﬂ 243 BR. 1, 12 (Bankr. W.D. Ky. 1997) (finding that the

11
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consent order Idid not manifest an intent for the judgment to be conclusive where the judgment at '
issue was a blanket entry of j u&g:nent onthe fraud counts of a complaint and contained no &iscussion
of culpability); Estate of Samson v. Ward (n re Ward), 194 BR. 53, 58 (Bankr. D. S.C. 1995)
(denying mﬁmﬁ;@gnent motion because the form order entered resolving a trial after the parties.
reached a settlement was silént as to the exact terms of settlement or the basis for the judgment but
suggesting that collateral estoppel could be appropriate if the evidence indicated that a party
confessed to committing a particular type of fraud or defalcation that would preclude discharge);
 Pasada Del Rey v. Pearson (In re Pearson), 120 B.R. 396, 399 (Bankr. N.D. Tex, 1990) (declining
to apply collateral estoppel because there were Mcimt facts in the consent order to establish that -
the debt was excepted from discharge); Fisher v, Heatly (In re Fisher), C/A No, 92-73995, Adv. Pro.
No. 92-8250, slip op. at 8 (Bankr. D. S.C. Feb. 1, 1993) (“Without the legal basxs for the court’s’
ﬁndmgs or a discussion or record of the elements constituting the plamuﬁ’s burden of proof, this
Court is unable to determine whether the plaintiff in the state court proved and whether that court
properly considered the clements and issues of fraud as are required for a finding of ‘non-
dischargeability pursuant to 1‘1 U.S.C. section 523. Thereforé_, the issues raised by 11 U.S.C. section
523(2)(2) and this lawsuit were not actually litigated.”); see also Nissan v. Weiss (In re Weiss), 235
B.R. 349, 358-59 (Bankr. S.D. N.Y. 1999), af’d by 255 BR. 115 (S.D. N.Y. 2000) (finding that a
| confession of judgment satisfied the actually litigated requirement and ;ppﬁed collateral estoppel

to find that the debts at issue in the judgment were excepted from discharge where the confession -

. .of;udgmentrepresentedaoonf&ssnontoeachclmmmthecomplamt,mclumngfraudandbreachof Caeimesnei

fiduciary duty). Other courts review prior consent or settlement orders to determine ifit is clear that.

the parties intended the prior litigation to have a collateral estoppel effect. Courts using this
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approach have applied collateral estoppel even if the prior judgment does not contain specific
stipulated or court-found facts to support a conclusion that a debt would be excepted from discharge

;Sursuant to §523. See, e.g.. Pe
(M.D. Tenn. 1994) (applyihg collateral estoppel to bar the debtor from arguing that her debt at issue

, 172 BR. 575, 579

' was discharged when she asserted in a prior criminal matter that the debt would be excepted from
discharge); ng_mu_ﬂggﬂ_;m, 265 BR. 270, 279 (Bankr. M.D. Fla. 2001) (concluding that
a consent judgment without specific factual findings but with a specific stipulation to an amount of
fraud damages satisfied the actually litigated element in a subsequent proceeding regarding
dischargeability); mﬂmgﬂm 246 B.R. 196, 201 (Bankr. D. N.J. 2000)
(applying collateral estoppel to a prior settlement order declaring that certain debts arising from a
divorce pmceedieg would be excepted from discharge where it was evident the parties intended to
settlean ietenﬁonal tort claim and intended the settiement to survive a bankruptcy discharge); Smith
v. Smith (in re Smith), 189 B.R. 240, 244 (Bankr. D. N.H. 1995) (declining to apply collateral
estoppel because the prior judgment contained neither findings that the court could rely on to
determine dischargeability or a stetement indicating that the judgmeet would be excepted from
discharge); Smith v. Beeson (In re Smith), 128 B.R. 488, 491 (Bankr. S.D. Fla. 1991) (finding the |
issue of the debtor’s fraud was sufficiently litigated in the prior state court proceeding to invol.(e_
collateral estoppel from language in the settlement agreement treating the judgment agairist' the
debtor as excepted from discharge). |
ST s. Upon _reviewing the. Oklahoma Judgment, the Settlement: Agre_ement, and-t‘he,-.‘se.mement
- conference transcript, the, Co.m'tponc]udes that,the parties clearly intended the Oklahoma Jngez‘em-

to have preclusive effect as to the dischargeability of the amount owed under the judgment. The

13
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language of the‘Oldahoma Judgment is unequivocal and thoroughly describes the judgment amount )
as nondischargeable, : and the language is much more than a mere statement that the debt would be
excepted from d:soharge Cf. Klingman v, Levinson, 831 F2d 1292 1296 (7* Cir. 1987) (ﬁndmg
that language in a consent decree providing that the debt at issue would not be dischargeablein a
bankruptcy proceedingiilustrated thepgrties’ intent fof the decree to have preclusive effect). Indeed,
the Oklahoma Judg;nent indicates that the parties intended to ct;nclusively resolve the issue of
dischargeability by agreeing that (1) the pleadings are deemed amended to assert claims that cannot
be discharged in banh'uptcy, (2) the Oklahoma Judgment is entered on one ormore of the ciaims that
are of such character and nature that they cannot be discharged in bankruptcy, (3) the Oklahoma
Judgment is based upon a factual finding by the Conrt, and (4) the Oklahoma Judgment is not
dischargeable in bankruptcy. Moreover, during the scttlement conference, J udée Purcell carefully
reviewed all of the terms of the Settlement Agreement, and he asked the parties whether they agreed
to and understood these terms, including terms that indicated the judgment would be based upon
factual findings. Defendmt clearly aplmowledged ;hat he willingly accepted the terms, including
thé provisions concerning the nondischargeability of the debt. To this Court, the settlement materiais
clearly illustrate that the parties intended the Oklahoma Judgment to be the final resolution of the
dispute, including the future dischargeability of the debt, and this Court will honor and enforce that
intent. While the Oklahoma Judgment doesAconitain a detailed enumeration of findings of fact, this
step is 'hot necessary when it‘ i$ clear that the Oklahoma court relied on the factual basis that
Dg’féndaxit, Ms: Knuckles, and Protocol Asset Management Trust acknowledged and stipulated to -
. prior to the entry of the Oklahomia Judgmient in finding that the debt it represents would be excepted

from discharge. In other words, the Oklahoma Judgment is based on factual findings that were

14
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agreed u’poh and established m an unappealed order and record. For these reasons, the Court finds
that the Oklahoma Judgment satisfies the actually litigated element of collateral estoppel.’

The Court also finds that the issue of dischargeability was a necessary part of the Oldaboma
litigation. The original complaint includes specific allegations of acquiring money under false
pretenses, false representation or actual fraud, fraud amh'lefalcation while acting in a fiduciary
capacity, embezzlement and Iérceny, and the Oklahoma court and the settlement materials recognize
. these allegations an& buttress them further by a- specific provision am'eliding the complaint to ensure
the allegations arepled sﬁﬂiciently to supporté finding of nondischargeability. This specificityleads
the Court to conclude that the determination that the elements of §523(a)(2) and §523(a}4) on which
the Oklalioma Judgment was found to be nondischargeable were a necessary part of the proceeding. -
Sec Nissan v. Weiss (In re Weiss), 235 B.R. 349, 359 (Bankr. S.D. N.Y. 1'999), affd by 255 BR.
115 (S.D. N.Y. 2000). |

For the above stated reasons, the Court concludes that all of the elements of federal oqllateral

estoppel are satisfied. Accordingly, the Court applies the principle to bar Defendant from arguing

5 Although the Court’s prior cases involving collateral estoppel in the context of a
dischargeability proceeding are slightly different from the case at bar, the ﬁndmg that the
Oklahoma Judgment was actually litigated is consistent with rulings in prior cases. For example,
the Court previously applied collateral estoppel to default judgments where the judgments
resulted in implicit findings satisfying the elements of subsections of §523. See e.,g., Stroudv,
Read (In re Read), C/A No. 98-08285-W, Adv. Pro. No. 98-80295-W, slip op. at 9-10 (Bankr. D.

S.C. Jul. 1, 1999); Brown v. Evans (In re Evans), C/A No. 98-05148-W Agdv. Pro. No. 98-
80212-W, slip op. at 11 (Bankr. D. S.C. Apr. 26, 1999); omm’n v, 11

- Harrell), C/A No: 98-06980-W, Adv. Pro. No. 98-80266-W, slip.op: at 15.(Bankr. D. S.C. Apr..

23, 1999). Arguably, a default Judgment is less “actually litigated” .than-a settlement or- cpnsent I ,_,,,:'-'_-

‘order that both parties participate in drafting and then in presenting to a court for approval. - .-
Further, the Court has previously held that a prior judgment could clearly establish that a pumtwe
damages award was based upon actions that were willful and malicious without making specific
findings of willfulness or maliciousness. See Read, at 6.
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that the debt repre_sented by the Oklahoma Judgment is dischargeable and grants Plaintiff’s Metion.
o Judicial Estoppel
“Judicial estoppel prechudes & party from adopting aposition that is inconsistent with a stance
taken in prior litigation. The purpose of the doctrine is to prevent a party from playing fast and loose
with'the courts, and fo protect the essential integrity of the judicial process.” John . Clark Co. v,
Faggert & Frieden, P.C, 65 F.3d 26, 28-29 (4" Cir. 1995); see also [ re Brown, C/A No. 0112506

B, slip op. at 5-6 (Bankr, D. S.C. Jun. 4, 2002);
&L@M&m’&@, C/A No. 94-75715-W, Ady. Pro. No. 95-8042-W, slip op. et 8-9 (Baekr. D.S.C.
Feb. 12, 1997). “Acting on the assumption that there is only one truth about a given set of
clrcmnstances, the courts apply Judlcml estoppel to prevent a party from beneﬁthng 1tself by
malntauung mutually inconsistent positions regarding a parhcular sxtuauon Aswehave prevnously
observed, the doetnne is mvoked to prevent a party from playmg fast and loose thh the courts,’

ﬁ'om “blowing hot and cold as the oecaslon demands or from attempting ‘to mlslead the courts to
159F.3d 192,196 (4% Cir. 1998).

gain unfmradvantage.”’ King
“Because the rule is intended to prevent improper use of judicial machinery, judicial estoppel is an

equitable doctrine invoked by a court at its discretion.” 1000 Friends of M aryland v. Browner, 265

F 3d 216, 226 (4* Cir. 2001)
In the Fourth Circuit, there is no specific formula for applying judicial estoppel; however,
the presence of the following factors is generally required: (1) the party to be estopped must be

asseftmg a posmon that is factually mcompatible with 8. pqsmon ;aken in a pnor Jndmlal or

adxmmstratwe pmeeedmg and the posmon soughtto be estoppedmust be one of fect mthex:than law . -

or legal theory; (2) the pnor meonsxstent position must have been accepted by the tribunal; and (3)

16
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the party to be estopped must have taken inconsistent positions intentionally for the purpose of
gatmngunfan' advantage See 1000 Friends, 265 F.Jid at 226-27 Lowery v. Stovall, 92 F.3d 219,
224 (4th Cir. 1996); Dunes Hotel, at 9. Of these factors, the thxrd is the most cnttcal See QL!

0,, 232 F.3d 383, 390 (4® Cir. 2000)

(citihg Lowery, 92 F:3d at 224). Judicial estoppel, however, will not be applied where the party’s

inconsistent positions results from inadvertence or mistake See King, 159 F.3d at 196-97.

Inthis case, the mconsnstent position is that Defendant prewouslyagreed to settlement terms
and the entry of the Oklahoma Judgment based upon his stipulation and agreement to facts that |
rendered that debt excepted from dlscharge. Now, only a few' months after consenting to the
Oklahoma Judgment, Defendantatternpts to deny this prior position, reject hese fas, and argue that
the (()klahoma Judgment is dischargeable. The elements are present to invokejndieial estoppel as
Defendant asserts an inconsistent factual position that was accepted by the Oklahoma federal court

during the settlement conference and by entry of the Oklahoma Judgment. While it has been held

" that judicial estoppel does not apply to the setflement of an ordinary civil suit because there is no

judicial acceptance of aayone’s position, in thts case the federal court undertook a thorough effort
to ensure the j udgment was voluntary, complete and fully agreeable and therefore, there is sufficient
judicial acceptance. See Lowery, 92 F3dat225 end Reynolds v. Commissioner of Intemal Revenue,
861 F.2d 469, 473 (6® Cir. 1988). Moreover, these inconsistent positions are an anenlot to gain an
unfair advantage as Defendant previously resolved litigation, which sought a recovery of

$125, 000 000 agamst hnn, for a mgmﬁcantly lesser amount conditioned: upomts nondischargeability.

- In Mmh 2002 Defendant adoptéd-one posmon on dlschargeablhty and less than five months later -

* upon his filing bankruptcy, he argues a directly oontrary position. In similar cxrcmstances, other
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courts appﬁedjudicial estoppel in the bankruptcy context to bara debtor who previou#ly agreed that
certain debts were excepted from discharge from subsequently asserting that. the debts were
dischargeable. Sec Dunkley, 221 B.R. at 213 (applying judicial estoppel to bar the debtor from
adopting the indonsistgnt legal position that dsbts incurred pursuant to his divorce or separation were:
' dischargeable when the debtor had, in a prior bankruptcy case, entered into a stipulated settlement
order that treated tﬁe debt as excepted from discharge); see also In the Matter of Cassidy, 892 F.2d
637, 642 (7* Cir. 1990) (applying judiéial estoppel to bar the debtor from relitigating the issue of the
dischargeability of his tax debts where the debtor previously urged the Seventh Circuit Court of
Appeals to address the issue of discharge of his tax debts on appeal after his Tax Court proceeding, 3
but, after receiving é ruling that thé tax debts were excepted from discharge, the debtor returned to
the bankruptcy court and argued that the Tax Court lacked jurisdiction to consider dischargeability).
Likewise, because Deféﬁdmt’s positionin tﬁe 6klahoma litigation was unequivocal and relied upon
by Plginﬁ'ﬂ‘ and the court and he has now éntirely reversed his position, this Court applies judicial
estoppe] in this case to bar Defendant from asserting that the underlying facts supporting the
Cklghoma Judgmént- are insufficient to establish that the debt represented by the Oklahm
" Judgment is excepted from dischaige th to §523(a)(2) and §523(a)(4). The Court has serious
concerns about what appears to be Defendant’s manipulation of the judicial process, and it will ﬁot
countenance such émesmanship.‘ :
~ CONCLUSION

-+~ For the-above stated reasons, the Court grants Plaintiff’s .Mg_t_iqz_;_:an(i;; s

' 6™ ““The Court also believes equitable estoppel or promissory estoppel may be
additional principles that bar Defendant from disputing the agreed-upon facts supporting the
determination that the debt represcnted by the Oklahoma Judgment is excepted from discharge.

18

1000323



A,
S

"y

ORDERS that the debt Defeﬁdant owes represented by the Oklahoma Judgment is excepted

ﬁpm discharge pursusnt to §523(a)(2) and §523(a)(4).

AND IT IS SO ORDERED.
TATES BANKRUPTCY JUDGE
~ Columbig, South Carolina,
2003.
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UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF SOUTH CAROLINA ~ APR. 7 233

INRE:
- John F. Swilley, a/k/a
Floyd Swilley, |
S Debtor.
Shadow Factory Films Ltd., Co.,
an Oklahoma Limited Liability Company,
Plaintiff,
V.
John F. Swilley, a/k/a
Floyd Swilley
Defendant.

_ K. RGN, CLERK
Swies Limeimy-Court
C/A No. 02-092 i, Soustt L wohig (1)

Adv. Pro. No. 02-80347-W
ENTERED
APRA,7, 2063

Chapter 7

Based upon the Findings of Fact and Conclusions of Law as recited in the attached Orderof .

the Court, the Motion for Summary Judgment is granted and the debt John F. Swilley (“Debtor”)

'owes as represented by the Journal Entry of Judgment entered by the United States District Court

for the Western District of Oklahoma is excepted from discharge pursuant to 11 U.S.C. §§523(a)2)

and (a)(4).

Columbia, South Carolina,
2003,

D STATES BANKRUPTCY JUDGE
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IN THE COURT OF COMMON PLEAS

1STATE OF SOUTH CAROLINA
FOR THE 15TH JUDICIAL CIRCUIT

COUNTY OF HORRY
, Civil Action No. 2013-CP-26-2813
Gabriel Barnhill and

GSB Enterprises, LLC

Plaintiff,

DEFENDANTS’ ANSWERS TO

)
)
)
)
)
)
)
)
V.
) SUPPLEMENTAL INTERROGATORIES
) .
)
)
)
)
)
)
)
)
)

J. Floyd Swilley, J. Floyd Swilley-
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP, _
William C. Piner, WCP Limited, LLC,

809 Holdings, LP, QC Financing LLC,
Heath Causey, and Sage Financial
Group, LLC

Defendants.

TO: THE ABOVE-NAMED PLAINTIFFS AND THEIR ATTORNEY, Nate Fata, Esq.:
Defendants J. Floyd Swilley, J. Floyd Swilley, Investment Advisors, Laurel K.

Swilley, SMG Partners, LLC, SMS Services, LP, William C. Piner, WCP Limited, LLC,

809 Holdings, LP, Heath Causey, and Sage Financial Group, LLC supplement their

Answers to Supplemental Interrogatories from Plaintiffs as follows:

1. Describe in detail the difference between dC Financing, LLC and the pawn

shop in 2010 and 2011 and identify all documents which support your contention

fhat Plaintiff was an ownér in the pawn shop. |

RESPONSE: These Defendants object to th_is interrogatory on the grounds th'at is
vague and unduly cOnfﬁsihg and it is combining two questions into one. Subject to the

foregding, these Defendants would show that QC Financing, LLC owned the inventory of -

\
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the pawn shop and the lease wee in the name of QC Financing, LLC. Genefally, Quick
Cash Pawn was the trade name of QC Financing, LLC, except that David Wilkinson, the
_ General_Menager of QC Financing, LLC and Quick Cesh Pawn, maintained the license in
the pawn shop and the federal firearm license in his ewn nahe.

As to the P|aintiffe' ownership in QC Financing, SMG Partner, LLC conveyed its
ownersnip in QC Financing, LLC to the Plaintiff, Gabriel Barnhill, through a Transfer of
Membership Interest, a copy of which is attached. There are emails from David
Wilkinson referencing Gabriel Barnhill's ownership in QC Financing, LLC, copies ef which
are attached. There is an affidavit from David Wilkinson submitted in 2012-CP-26-3104
that refers to Gabriel Barnhill being an owner in QC Flnancmg, LLC, a copy of .which is
attached. Copies of correspondence from W||I|am W. DesChamps, Il to Nate Fata
attorney for the Plaintiffs, Vindicate the Plaintiffs’ relationship to QC Financing, LLC, a

copy of wh_ich is attached. _ _ _

. 2. For each QC Financing and the pawn shop, at the end of each month
4beg|nn|ng August 2010 to December 2011, describe with partncularify each item .of
inventory or collateral, its value and the identity of the individual who determlned the
value. . |
RESPONSE: The Defendants object to this interrogatory on the grounds that it is
vague and unduly burdensome to request that each item of inventory or collateral be
described with parhculanty The information sought by the Piaintiffs can be found in the
Point of Sale system that is the possession, custody and control of QC Financing, LLC,
of which the Plaintiff, Gabriel Barnhill, is a member. Subject to the foregoing, the

2
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befendants would refer the Plaintiffs to the full inventory report prepared on or about
August 10, 2611, which identifies, with particularity, each item of inventory, a copy of .
which is attached. This is the only_itémized list of inventory in these Defendants’
possession. These Defendants would also refer Plaintiffs to the documents previously
provided, identiﬁed as Quick Cash Pawn Sep 2061 - March 2012 ledger i.ncome/expe‘nse
vsynopsis, 00001 through 00007 and QC Financing No. 164. These Defendants have
previquIy produced the weék endihg reports but are attaching the same as Week |
Ending Reports attached. Valuation of the invéntory or coilateral was determf_ned by
David Wilkinson. On information and belief,- Mr. Wilkinson would determine the lowest
market value baéed on information he bbtained froh the interﬁet or Hi-s own sources. |
809 Holdings LP had an inventory audit done in November and December, 2011.
4 See the Memo to J. Floyd Swilley 809 Holdihgs LLC frorh Seigmund “Siggy” Chandliss
. subpoenaed documents 0016 through 0011 and the accompanying email from Bill Piner

to Floyd Swilley, January 7, 2012.

These Defendants reserve the right to supplement this response.

3. Identify all documents which you contend creates a lien on any pawn shop

asset.
- RESPONSE:
A.  Master Factoring Agreement
B. Confidential Private Placement Memo.randum
C. Letter of Intent
D Emails from David Wilkinson and Defendants (see attached)

3
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E. Judgment obtained by 809 Holdings, LP against QC Financing, LLC in Civil
Action No. 2012-CP-26-31 d4.
F. Canceled checks showing payment by QC Financing, LLC in accordance
with the Master Factoring Agreement. |
(i) Check #1098 on 9/02/11 in the amount of $11,429.40 (see Plaintiffs’
Bates # QC Financing BB&T Accouht xx48 0049).
(i) Check #1129 on 10/17/11 in the amount of $9,907.80 (see Pléintiffs’

Bates # QC Financing BB&T Account xx48 0055).
These Defendants reserve the right to amend as discovery is ongoing.

4. Since 2003 to present, have you ever, directly or indirectly (through
ownership in limited liability companies or other .related entities in which you have an
ownership interest), been involved in or participated in séliciting sums from investors? If
yes, describe your involvement and the dates of involvemeﬁt, the investment, the amount
of money raised for that investment from investors, and stafe how much has been repaid
to those investors.

RESPONSE:

A. William C. Piner, through. WCP Enterprises, Inc. was involved in soliciting
investors for 809 Holdings, LP beginning on or about September 1, 2010 through
approximately March, 2011. Piner performed management functions for 809 Holdings,
L.

| B. William C. Piner, through WCP Enterprises, Inc. was involved in soliciting

4
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investors for Secured Asset Faétoring Exchange, Inc. (“SAFE”), beginning on or about

September 2, 2011 throuvgh approximately August 30, 2013. Piner performed

management functions for SAFE.

C. J. Floyd Swilley. as J. Floyd Swilley Investment Advisors, was involved in
soliciting investors for 809 Holdings, LP, beginning on or about September 1, 2010

. through approximately March 2011. Swilley provided guidanbe and investor relations for

809 Holdings, LP.
D. J. Floyd Swilley, as J. Floyd Swilley Ihvestment Advisors or Sage Private

- Equity Group, LLC, was involved in soliciting investors for SAFE, beginning on or about
September 2, 2011 through approximately August 30, ‘2013. Swilley provided guidance

and investor relations for SAFE.

E. J. Floyd Swilley, through J. Floyd Swilley Investment Advisors, provided

guidance and investor relations, for ComTrust, approximately in 2008. Mr. Swilley does

not remember the exact dates.

F. Heath Causey did not directly solicit investors but had an indirect role as a.

financial officer for both 809 Holdings, LP and SAFE.
G. (1)  $197,500.00 was raised for 809 Holdings, LP; $42,000.00 has been

repaid.
p

(2) $896,325.00 was raised for SAFE; $533,659.00 has been repaid.

(3) . $45,000.00 was raised for ComTrust; it is not known how much has

been repaid.

5
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~ Myrtle Beach, South Carolina

October 30, 2014

1, Suzy Pettipas, an employee of
document was served via U.S. First Class

day of October, 2014, as follows:

eiter, £sq.
ices of John M. Leiter, PA
120% 48" Avenue North, Suite 109
Myrtle Beach, SC 29577 _
(843) 4491 451; (843) 449-4884 fax

'CERTIFICATE OF SERVICE

the Law Offices of John M. Leiter, PA, certify the foregoing
Mail, postage prepaid, to the counsel of record on this 30"

Nate Fata, Esq.

Nate Fata, PA

PO Box 16620
Surfside Beach, SC 29587
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) - FIFTEENTH JUDICIAL CIRCUIT
) CASE NO. 2014-CP-26-08367

COUNTY OF HORRY
: (Formerly 2013-CP-26-02816)

Gabriel Barnhill and GSB Enterpﬁses,

LLC,
Plaintiffs,

VS. N _ -
'PLAINTIFFS’ NOTICE OF MOTION

J. Floyd Swilley, J. Floyd Swilley MOTION TO CONSOLIDATE

)

)

)

)

)

)

)

Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
- Heath Causey, and Sage Financial )
Group, LLC, )
o Defendants. )

)

~

YOU' WILL PLEASE TAKE NOTICE 'that Plaintiffs, Gabriel Bamhill and GSB
Enterprise, LLC, by and through their attorney, Nate Fata, will move this Honorable Court
within ten (10) days after service hereof or as soon thereafter as counsel may be heard for an

- Order to consolidate both this action with the derivative action styled Gabriel Barphill and GSB

Enterprises, LLC vs. J. Floyd Swilley. J. Floyd Swilley, SMG Partners, LLC, SMS Services, LP,

William C. Piner, WCP Limited, LLC, Alicia A. Piner, 809 Holdings, LP, Heath Causey, Sage

Financial Group, LLC, Sage Advisory Group, L.P., Sage Private Equity Group, Secured Asset

Factoring Exchange. Inc., SAFE. Inc., Digics, LLC. 9-1-1 Plumbing. LLC, Sage Funding, L.P.,

and Christopher Pitcock, Case No. Civil Action No. 2014-CP-26-3362. Many of the issues are

overlapping aﬁd to promote judicial economy, one trial should be heard on these issues as most

of the parties are identical in both cases.

Opposing counsel Jarrett S. Calder counsel in 2014-CP-26-3362 for Defendant 91 1

Plumbing, LLC consents to this request.

1
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The undersigned certifies he has consulted with opposing counsel and cannot resolve the
instant motion.

WHEREFCRE, Plaintiffs, Gabriel Barnhill and GSB Enterprises, LLC, requé;st that this
Court enter an Order consolidating both cases 2013-CP-26-2816 and 2014-CP-26-3362 for

discovery and trial. All counsel consent to this request.

NATE FATA, P.A.

Attorney for Plaintiffs

P. O. Box 16620

1500 U.S. Hwy. 17 N., Suite 215
Surfside Beach, SC 29587

Tel. (843) 238-2676

Fax (843) 238-0240

Surfside Beach, South Carolina
February 10 , 2015

2

1000334



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) - FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises,

LLC, ’ .
Plaintiffs,

VS,
)

)
)
)
)
)
' )
J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )

Group, LLC, )

)

)

PLAINTIFFS' NOTICE OF MOTION
AND MOTION TO COMPEL
DISCOVERY

Defendants.

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362

LLC,
- Plaintiffs,

VS.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group, :
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)
)
)
)
;
J. Floyd Swilley, J. Floyd Swilley )
)
)
)
)
)
)

Defendants.

TO: Defendants J. Floyd Swilley, J. Floyd Swilley Investment Advisors, SMG Partners,
LLC, SMS Services, LP, William C. Piner, WCP Limited, LLC, Alicia A. Piner, 809
Holdings, LP, Heath Causey, Sage Financial Group, L.P., Sage Private Equity Group,
Secured Asset Factoring Exchange, Inc., SAFE, Inc., Digics, LLC, Sage Funding, L.P. and

Christopher Pitcock and their counsel.

1

000335



YOU WILL PLEASE TAKE NOTICE that Plaintiffs, Gabrie] Barnhill and GSB

. Enterprise, LLC, by and through their attorney, Nate Fata, will move this Honorable Court

within ten (10) days after service hereof or as soon thereafter as counsel may be heard for an
Order compelling the Defendants to respond to Plaintiff’s First Interrogatories to All Defendants

and Plaintiffs’ First Request for Production of Documents To All Defendants. Lo

The Plaintiffs by and through their attorney, Nate Fata, pursuant to South Carolina Rule

of Civil Procedure 37, in support of their Motion to Compel Discovery, state as follows:

1. Plaintiffs’ First Set of Interrogatories To All Defendants and Plaintiffs’ Request

fof{ Production To All Defendants were served on the above named Defendants via personal

 service in June of 2014. The discovery requests are attached hereto as Exhibit “A.”

2. Defendants have not provided responses to the Interrogatories and Request for
Production of Documents.
4, Plaintiff’s counse] certifies that he attempted to resolve this matter with opposing

counsel ixior to filing the motion and that any further attempts would be futile.

WHEREFORE, Plaintiffs, Gabriel Barnhill and GSB Enterprises, LLC, request that this
Court enter an\ Order requiring Defendanﬁ J. Floyd Swilley, J. Floyd Swilley Investment
Advisors, SMG Partners, LLC, SMS Services, LP, William C Piner, >WCP Limited, LLC, Alicia
A. Piner, 809 Holdings, LP, Heath Causey, Sage Financial Group, L.P., Sage Private \Equity
Group, Secured Asset Factoring Exchange, Inc., SAFE, Inc., Digics, LLC, Sage Funding, L.P.
and Christopher Pitcock to provide full aﬁd complete responses _’to Plaintiff’s First Set of‘

Interrogatories and First Request For Production of Documents, award reasonable attorney fees

2
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in connection with this Motion and hearing, and all other appropriate relief pursuant to Rule 37,

SCRCP.

Regpectfully submitte

' Néfe Fata 4
NATE FATA,P.A.
Attorney for Plaintiffs
P. O. Box 16620 _
1500 U.S. Hwy. 17 N., Suite 215
Surfside Beach, SC 29587
Tel. (843) 238-2676
Fax (843) 238-0240
Surfside Beach, South Carolina
May 11, 2015
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
‘ - ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-3362
Gabriel Barnhill and GSB Enterprises, )
LLC, _ ' )
: . )
Plaintiffs, )
. o ) 1 ’
\ % ' ) PLAINTIFFS’ FIRST SET OF
' ) INTERROGATORIES TO ALL
J. Floyd Swilley, J. Floyd Swilley ) DEFENDANTS
SMG Partners, LLC, SMS Services, LP, ) '
- William C. Piner, WCP Limited, LLC, )
Allicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, L.P., )
- Sage Private Equity Group, - )
Secured Asset Factoring Exchange, Inc. )

SAFE, Inc., Digics, LLC, 9-1-1 Plumbing, )

LLC, and Sage Funding, L.P., and ) \
_ Christopher Pitcock, -
' Defendants. )
)

TO: ALL DEFENDANTS
| PLAINTIFF hereby requires the DEFENDANTS, within thirty (30) days after service

hereof, to answer the Interrogatories hereinafter set forth, in accordance with South Carolina
& . .

Rules of Civil Procedure. These Interrogatories shall be deemed to continue untﬂ the time of the

trial in the case pursuant to Rule 33(b). -
INSTRUCTIONS

A. Every Interrogatory herein shall be deemed a continuing Interrogatory, and you
are to supplement your answers promptly, if and when you obtain relevant information in
addition to or in any way inconsistent with your initial answer to any such Interrogatory, in
accordance with Rule 33(b) of the South Carolina Rules of Civil Procedure. ' '

B. Should. privilege be claimed as to any information requested herein, the answer

must, in each instance, state specifically the information sought, the privilege claimed, and the
ground on which the claim or privilege is based. Should the Defendants be unable, for reasons
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other than privilege, to provide the information requested, the answer must, in each instance,
indicate specifically the information sought, the reason such information is presently unavailable,
and an estimate of the time within which the information will be presented to the undersigned.

C. If you object to any portion of an Interrogatory on the ground that it seeks
privileged information, identify all persons to whom such information has been disclosed, the
nature of the privilege asserted, and the dates of any communications for which privilege is
asserted. , '

D. If you object to an Interrogatory on the ground that it is too broad, prowde such
mformatlon which is concededly relevant and available. A

. E. If you object to an Interrogatory on the ground that to provide an answer would
constitute an undue burden, provide such requested information as can be supplied without
undertaking any undue burden. For those portions of any Interrogatory to which you object or
otherwise decline to answer, state the reasons for such objection, declination, or burden.

F. When an Interrogatory requests the name of a natural person the answer should
contam the following: :

1. The full name of the person.

2. The employer and job title of such person at the time of the event,
transaction, or occurrence to which the Interrogatory relates.

3. The present employer and job title of the person, if known and if not
known, the answer shall so state and shall state in addition the last known
address of such person and the last known date that such person resided at -
that address.

G. When the Intenogatory asks for a description of a document, the answer should
contain the following: :

1. 'I’he title heading or caption of the document. -

2. Identify numbers, letters, or combination thereof, if any, and an
explanation of. the significance of such numbers letters, or any
combination thereof.

3. All dates appearing on the document as dates that such document was
.dictated, prepared, mailed, received, or any combination thereof; or if no
date appears thereon, the answer should so state and should give the exact
or proximate date that such document was prepared.

4. A description of the general nature of the document and the number of
pages that it consists of. :

5. _The name of each person known to have participated in the preparation the
document.

6. The name of the addressee of the document. The names of all persons to

whom such document or a copy was sent.
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7. The name of the person whom has custody of the original document and
the name of each person with custody over a copy. '

The foregoing information shall be given in sufficient detail to enable a person to whom a
subpoena is directed to identify fully the document to be produced and to enable this party to
determine that the document produced in response to such subpoena is, in fact, the document
identified in the answer to the Interrogatory. The document itself may be produced as an ,

alternative to providing such description.

H. When the Interrogaiory asks for any "representatiohs " or "statements," the é.nswer
should contain the following: : '

- The speaker or originator of the statement or representation.
The recipient of the statement or representation.
All documents which evidence the statement or representation.
The time, date, and location of the statement or representation. _
If the statement or representation was not made to the Defendants, then
describe with particularity how the Defendants discovered the

representation or statement.

DEFINITIONS

DA W -

A. As used in this request, the term "document” means any handwritten, typewritten,
printed, recorded, or graphic matter, including all copies of the above, however produced or
reproduced in the possession, custody, or control of your counsel and whether or not claimed to
be privileged, including, but not limited to, correspondence, written instructions, owner's
~manuals, receipts, reports, meeting minutes, memoranda, notes, schedules, photographs, ledgers,
requisitions, journals, books of account, contracts, drawings, blueprints, checks, and diaries.

B. "Identify" or "identity," when used in reference to a person, means state his full °
name, his present or last known address, telephone number, and his present or last known -

position or business affiliation.

C.  "Describe" or "description," if used in referen¢e to a person, means to identify
each individual person and, when used in reference to a document, means to state the following

as to each document:

-Nature and contents.

Date. :
Name, present address, and position of the author and signer.

The name, address, and position of the addresses, if any. .

The present location, name, and present address and position of person or

persons having custody.

DA W
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INTERROGATORIES 4

1. AGive the names and addresses of persons known to the party or counsel to be

witnesses concerning the facts of the case and‘ indicate whether or not written or recorded
- statements have been taken from the witnesses and indicate who has possession of such
statements. 4_ ‘ b

2. Set forth a list of photographs, plats, sketches, or other prepared documents in
possessmn of the party that relates to the claim or defense in the case.

3. Set forth the names and addresses of all insurance companies which have liability
insurance coverage relating to the claim and set forth the pumber or pumbers of the p011c1es'
involved and the amount or amounts of liability coverage provided in each policy.

4. L1st the names and addresses of any expert witnesses whom the party proposes to
use as a witness at the trial of the case and for eath such expert identify all documents or emails
you or your counsel provided to or received from the expert and provide a summary of all
opmlons and the basis for all opinions.

5. For each person known to the parties or counsel to be a w1tness concerning the
facts of the case, set forth elther a summary sufficient to inform the other party of the important

_facts known to or observed by such witness, or provide a copy of any written or recorded
statements taken from such -witnesses. ' '

6. For the period August 2010 to present, set forth each and every amount you -

| provided to or received from either 809 Holdings, Secured Asset Factoring Exchange, SAFE or-

QC Financing and for each such amount state:

a. the date of the remittance;
b. the form of the remittance (cash, money order, check, etc); and
c. the reason for the remittance.

7. For the period August 2010 to present, ‘describe in full detail all compensation

arrangements you had with any other defendant herein relating to QC Financing or-809 Holdings




and state your responsibilities and the amount of compensation received and the dates of such
receipts. o | |
8. Identify the persons who invested in 809 Holdings or Secured A§$et Factoring

Exchange, Inc. or SAFE from August 2010 to present and the date and amount of each such

_investment.

- 9. For the period August 2010 to present, identify the individual(s) who was .
responsible for the day to day affairs of 809 Holdings and SAFE and Secured Asset F actoring
Exchange. j _

10.-  For the period August 2010 to present identify the individuals responsible for the
ﬁnancxal affairs of 809 Holdings and SAFE and Secured Asset Factoring Exchange.. -
11.  For each SAFE, Secured Asset Factoring Exchange and 809 Holdmgs state the

total amount of investor money owed as of April 15, 2014.
12. From August 2010 to present, state whether any 809 Holdings or SAFE or

Secured Asset Factoring Exchange investor money was repaid or returned, in whole or in part, to

an investor(limited partner or general partner) and provide the date and amount of each such

'remittance to an investor.
13.  Describe by full name and description any other non-publicly traded investment

or “factoring” investment product ybu have prombted, marketed, offered or sold from January 1,
2010 to present. '

14, If you contend any individual or person was/is responsible fof or caused the
failure of 809 Holdings, LP, Secured Asset Factoring Exchange or SAFE to repay investors,
please identify such individual or person and set forth all facts that support your contention.

| 15.  For the individual Defendants herein, at any time during the period August 2010

to present, identify all ownership interests in a company (LLC, Inc., L.P., G.P., etc.) with any

other Defendant herein.
16.  For any time during the period August 2010 to April, 2013, id¢n_tify any and all

bank accounts (by full name, address, bank account number) in which amounts were remitted to
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or from 809 Holdings or SAFE or Secured ASsét Factoring Exchange.

17.  For any payment made after 2011 to any investor, including, but not limited to,
those persons disclosed by you to be a note purchaser or limited partner in SAFE and/or Sécur'ed
Asset Factoring Exchange, identify the bank name, address, payee, amount, date of payment and |
feason for payment. - ‘

18.  Identify by date, amount and bank identity, all payments made to or for the
benefit of Tamrin Baggett in connection with her 809 Holdings investment. In addition set forth

| the reason for each payment.

19.  For any sums paid to an 809 Holdings, SAFE or Secured Asset Factoring
Exchange investor or ‘l'imited partners or partner since 2011, identify the individual who made
the decision to pay éuch person and the basis why such payment was made, and why other

investors or partners were not simila.rly paid. ;

Regpectfully submigted,

NfteFata'® 7 'V
NATE FATA,P.A.
Attorney for Plaintiffs

P. O. Box 16620

1500 U.S. Hwy. 17 North

The Courtyard, Suite 215

Surfside Beach, SC 29587

Tel. (843) 238-2676

Fax (843) 238-0240
Surfside Beach, SC :
June 4, 2014
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STATE OF SOUTH CAROLINA ). INTHE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) ‘CASE NO. 2014-CP-26-3362 ‘
Gabriel Barnhill and GSB Enterprises, )
LLC, - )
. )
Plaintiffs, )
) . |
V8. ) PLAINTIFFS’ FIRST REQUEST
_ ) FOR PRODUCTION TO ALL
J. Floyd Swilley, J. Floyd Swilley ) DEFENDANTS :
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
- - LLC, Sage Advisory Group, L.P., )
Sage Private Equity Group, )

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1 Plumbing, )

LLC, and Sage Funding, L.P.,and - )
Christopher Pitcock, . )
Defendants. )

)

'TO: ALL DEFENDANTS
YOU WlLL PLEASE TAKE NOTICE that the undersigned counsel hereby requests,
pursuant to Rule 34 of the South.Caroljna Rules of Civil Prpcedure, that the Defend@& respond,
within thirty (30) days after the service hereof, to the following Requests and that the Defendants | _
prodube and permit the Plaintiffs counsel to inspect, ‘copy, or photograph, at the office of
Defendatns’ aftbrnéy, ééch of the following documents or things which may be in thé_ possession,

custody, or control of the Defendants or Defendants' attorneys which constitutes or contains

evidence relating to the claim or defense of the within cause.

_ DEFINITIONS
The term "documents” or “things" means all writings of any kind, including the originals ‘
and all nonidentical copies, whether different from the original by reason of any notation made

on such copies or otherwise, including, without limitation, correspondence, memoranda,
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pleadings, papers filed with any court, municipality, county or administrative agency or
depaxftment, notes, diaﬁes, statistics, letters, telegfams, minutes of meetings, contracts, reports,
studies, checks,. statements, receipts, returns, snmmaries, pamphlets, books, prospectuses,
‘interoffice ‘and intraoffice communications, eﬁers, notationé of any sort of conversations,
telephone calls, meetings,'lor other communications, bulletins, printed métter, computer prin;touts,
teletypes, telefaxes, invoice work sheets; all drafts, alterations, modiﬁcatiens, changes, and
amendments of any of the foregoing graphic or aural records, representations of any kind,
including, without limitation, photographs, charts, microfilm, videotape, recordings, and motion
pictures; and electronic, mechanical, or electrical records or representaiions of any kind,
including, without limitation, tapes, cassettes, discs, videos, or other records. |

The term "all documents" means every document as defined above known to Defendnnt,
Defendant's agents or cc‘mn‘sel, and each document t‘nat can be located or _discovered by

reasonably diligent efforts.

DOCUMENTS

1. Copies of any and all statements given by parties, eyewitnesses or other witnesses
to the incidents and matters complained of herein which are in the possession of the Defendants
or Defendants' counsel, whether written or recorded or on a tape recorder or otherwise. |

2. Any and all work papers, notes, docul.nents‘ and/or reports prepared by any
witnesses concerning this lftigation and specifically any expert vviﬁlesses' work papers, notes,
documents, emails sent to or received from experts, and/or reports.

3. Any and all documents identiﬁed or described in your Answers to Interrogatories.

4, Any and all documents you intend to introduce at trial.

5. Any and all insurance agreements or policies under which any person or entity
carrying on an insurance business might be liable to satisfy part or all of a judgment which may
be rendered in this action or to indemnify or reimburse for payments made to satisfy the

judgment.
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6. Copies of any and all statements prevxously made by the Defendants concemmg
the subject matter of this lawsuit, mcludlng any written statement, signed or otherWIse adopted or

approved by the Defendants hereto and any stenographic, mechanical, electrical or other type of '

recording or any transcription thereof.
7. A copy of each and every correspondence sent to/by or received from any of the

parties named in this lawsmt WhJCh is not subject to the attorney-client privilege.

8. ‘ A copy of the state and federal tax returns, with all schedules for each year
beginning 2010 to present. | '

9. Any and all financial statements, balance sheets and ledgers re]atmg to 809
Holdings, LP, QC Financing, LLC SAFE or Secured Asset Factonng Exchange Inc. at any
time from August 2010 to present. ' '

'10. - All bank account staxements for the individual Defendants and 809 Holdmgs LP,
SMG Partners, LLC, SMS Serv1ces LP WCP Limited, LLC, Sage Adwsory Group, L.P., Sage
Private Equity Group, Digics, LLC, 9-1-1 Plumbing, LLC and Sage Fundmg, LP for any bank
account relating to any monies received from or deposited to or for the benefit of 809 Holdings,
LP at any time from August 2010 to present. »

11.  All computer software (e.g., Peachtree) registers or accountmg statements relating
to mvestor monies being invested in SAFE/Secured Asset Factonng Exchange, Inc., and 809
. Holdings, LP. at any time from August 2010 to present or monies being paid to such investors.

12. A copy of any formal or informal complaints or lawsuits filed against you from
2008 to present relating to an investment or inuestrnent advice.

13. Your state and federal tax returns (mcludmg K-1) for 201 0to present

14. Any loan documents relating to 809 Holdings or SAFE or Secure Asset Factoring'

. Exchange at any time since August 2010 at any time.
15. Any assignments between SAFE or Secured Asset Factonng Exchange,, Inc. and

* 809 Holdings, LP.
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16. From August 2010 to present any and all emails referencmg or relating to Gabriel
Barnhill or his mvcstment

17. A copy of your corpbrate book and corporate records, organizational papers,
bylaws, meeting rﬁinutes, resolutions, consents, and operaﬁng and partnership agreements.

18.  Any and all investigations and documentations from a'Illy state office of any state
including, but not limited to, any and all seeurity’s commjssioné, attorney generals’ office in any
way relating to any c]axm complaint, mvestlgatlon sensor, reprimand, punishment, ﬁne
withdrawal, suspension or revocation of any license or secunty s filings or security sale or
investment sale by you at any time ﬁom 2000 to present.

19. A copy of any payment made aﬁcr 2011 to any person for any reason who is a
note purchaser, investof, equity holder, or limited partner in SAFE, 809 Holdings, LP or Sécﬁred

" Asset Factoring Exchange, Inc.

Re ectfully subrmtted

e ata
NATEFATA,P.A.
Attorney for Plaintiffs
P. O. Box 16620
1500 U.S. Hwy. 17 North
The Courtyard, Suite 215
Surfside Beach, SC 29587
Tel. (843) 238-2676
_ Fax (843)238-0240
Surfside Beach, SC -
June 4, 2014 : :

Page - 4

000348

1




]

STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY

)
)
)
Gabriel Bamhill and GSB Enferprises, LLC ) - CASE NO.
< Plaintiff A ) ~ 2014-CP-26-8367
, ) ,
)
)
)
)

MOTION AND ORDER INFORMATION

| ' FORM AND COVER SHEET
J. Floyd Swilley, Ft Al. : '
[] Defendant. -
’T]aintiﬁ’s Attorney: | .| Defendant’s Attorney:

Nate Fata, Esq., Bar No. 09866 John M. Leiter, Bar No.
Address: Address:
P.O. Box 16620 1203 48" Avenue, N., Suite 109
Surfside Beach, SC 29587 : _ Myrtle Beach, SC 29577
phone: 843-238-2676 fax: 843-238-0240 *. | phone: 843-449-145] fax: 843-449-4884
e-mail: nfata@fatalaw.com other: e-mail: jleiter@48th.com other:

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and ) |

SECTION I: Hearing Information
Nature of Motion: Plaintiffs' Notice of Motion and Motion to Compel Discovery
Estimated Time Needed: 15 minutes Court Reporter Needed: [ YES / [[]JNO

| -SECTION II: Motion/Order Type

X] Written motion attached
[[] Form Motion/Order
I hereby move for reli

as set forth in the attached proposed order.

\ / May 11. 2015
e ¥f Attorney for DPlaintiff / | JDefendant Date submitted

action by

Signa

: SECTION III: Motion Fee
PAID - AMOUNT: 25.00 ’ ‘
[ EXEMPT: [J Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect -
[ ] Indigent Status [ ] State Agency v. Indigent Party
[] Sexually Violent Predator Act [] Post-Conviction Relief
[ ] Motion for Stay in Bankruptcy
[[] Motion for Publication  [] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION
BXI Motion Fee to be paid upon filing of the attached
order. _ 1 JUDGE
[] Other:
CODE: ‘ Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:
] MOTION FEE COLLECTED:

[ ] CONTESTED —- AMOUNT DUE-
- SCCA/23_3_ (11-03)
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*STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

) CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

COUNTY OF HORRY

Gabriel Barnhill and GSB Enterprises,
LLC, ‘
, Plaintiffs,
Vv§.
J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,

Heath Causey, and Sage Financial
Group, LLC,

CERTIFICATE OF SERVICE

Defendants.

Gabriel Barnhill and GSB Enterprises,
LLC, : '

CASE NO. 2014-CP-26-3362
Plaintiffs,

vs.

J. Floyd Swilley, J. Floyd Swilley

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

vvvvvvvvvvvvv~

LLC, and Sage Funding, L.P., )
Christopher Pitcock, _ )
)

Defendants. )

)

1, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate-
Fata, P:A., Counsel for Plaintiffs Gabriel Barnhill and GSB Enterprises, LLC and that on May

[_L, 2015 1 did serve a copy of Plaintiffs’ Notice of Motion and Motion to Compel Discovery

1
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| upon Counsel for Defendants by mailing a copy of the same postage prepaid to:

John M. Leiter, Esq. :

Law Offices of John M. Leiter, PA .

1203 48™ Avenue, North, Ste. 109 .

Myrtle Beach, SC 29577

- Counsel for J. Floyd Swilley, J. F. loyd Swilley Investment Advisors,
Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP,

William C. Piner, WCP Limited, LLC, Alicia A. Piper,

Heath Causey, Sage Financial Group, LLC, Sage Advisory Group, LP
Sage Private Equity Group and Secured Asset Factoring Exchange, Inc.

Mark D. Neill, Esq.

P.O. Box 2810

Murrells Inlet, SC 29576
Counsel for 809 Holdings, LP

2
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Yo

- J. Floyd Swilley, J. Floyd Swilley

STATE OF SOUTH CAROLINA

e

COUNTY OF HORRY |

Gabriel Barnhill and
GSB Enterprises, LLC

Plaintiff,

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K.
Swilley, SMG Partners, LLC, SMS
Services, LP, William C. Piner, WCP
Limited, LLC, 809 Holdings, LP, QC"
Financing, LLC, Heath Causey, and
Sage Financial Group, LLC

S = Nt s s it it “m it it “owtP “wut “ewt?

Defendants

Gabriel Barnhill and GSB Enterprises,

LLC
Plaintiffs,

V.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, and Sage Financial

N st S Nt St sl “wmt it s

Group, LLC, Sage Private Equity Group, )

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing, )
LLC, and Sage Funding, L.P., and
Christopher Pitcock,

[N

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE 15TH JUDICIAL CIRCUIT

Civil Action No. 2014-CP-26-3362
(formerly 2013-CP-26-02816)

MOTION TO BE RELIEVED AS COUNSEL
FOR J. FLOYD SWILLEY, J. FLOYD
SWILLEY INVESTMENT ADVISORS,
LAUREL K. SWILLEY, SMG PARTNERS,

LLC, SMS SERVICES, LP, WILLIAM C.

PINER, WCP LIMITED, LLC, ALICIAA.

- PINER, 809 HOLDINGS, LP, HEATH

CAUSEY, SAGE FINANCIAL GROUP,

LLC, SAGE PRIVATE EQUITY GROUP,
SECURED ASSET FACTORING -
EXCHANGE, INC., DIGICS, INC., SAGE -~

~ FUNDING, L.P. AND CHRISTOPHER

PITCOCK |

ﬁ! PR
oA \.

¢l 0] py L2 120819
ALNng

YOU WILL PLEASE TAKE NOTICE that the undersigned will move before this

Honorable Court ten (10) days after the service hereof or as soon thereafter as counsel may

be heard, at the Horry _Couhty Courthouse in Conway, South Carolina, for an Order relieving
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John M. Leiter, Esquire and the Law Offices of John M. Leiter, PA as counsel for the

Defendants J. Floyd Swilley, J. Floyd Swilley lnvestment Advisors, Laurel K. Swilley, SMG

Partners LLC, SMS Servrces LP William C. Piner, WCP erlted LLC, Alicia A. Piner, 809

Holdings, LP, Heath Causey, Sage Financial Group,
Asset Factoring Exchange, Inc., Digics, Inc. Sage Fundmg L.P. and Christopher Pitcock, in

the above- -captioned matter. '

This Motion is based on South Carolina Rules of Professronal Conduct pursuant to Rule
1.16(b)(5), the Defendants have failed to fulfill their obhgatlon to pay the Law Offices of John
M. Leiter, PA for their professional services rendered in this matter, desprte having been given
reasonable warning of its mtent fo wrthdraw unless the obhgatron is fulf lled; and Rule
1.1 6(b)(6) the representation will result in an unreasonable financial burden on the lawyer.

Counsel further states that he has given these Defendants reasonable notice of
Counsel’s intent to withdraw. |

Presently before the Court are several Motlons on the October 29, 2015 court roster.
Counsel moves for a stay of all proceedings in this matter for thirty (30) days followmg the
Court’s order on this motion to allow Defendants to retain new counsel,

Counsel has complied with his duty to consult before filing this motion.

Respectfully submitted by
L DFRICES OF JOHN M. LEITER, PA

By:

JohnM eiter, Esquire
1203 43" Avenue North, Suite 109

My each, SC 29577
(843) 4409- 1451

‘ Myrtle Beach, South Caroling
October 20, 2015

.Page 20f 3

000353 »

LLC, Sage Private Equrty Group, Secured -



CERTIFICATE OF SERVICE

|, Suzy Pettipas, an employee of the Law Offices of John M. Leiter, PA, hereby certify
that | have served this date the individuals named below in this action with the foregoing Motion

to be Relieved as Counsel by causing a copy of the same to be sent via email and first class
United States Mail with sufficient postage attached as follows:

J. Floyd Swilley & Laurel K. Swilley
J. Floyd Swilley Investment Advisors
629 Hemlock Avenue
Myrtle Beach, SC 29577

ifs@sagesc.com
Iks@swilleydisability.com

William C. Piner & Alicia Piner

=
WCP Limited, LLC .,r; v
606 Cathoun Street Tz 8.z
Myrtle Beach, SC §; ‘; ™
bill.piner@gmail.com o = L
| -2 » am
Heath Causey ez _g_ S
1035 Pinwheel Loop R @ ‘_2
Myrtle Beach, SC 29577 g et
heath@clear-acct.com =
Christopher Pitcock
Digics, LLC
24242 Branchwood Court

Lutz, FL 33559
pitcockchris@gmail.com

and via first class U.S. Mail with sufficient postage attached as follows:

Nate Fata, Esquire
PO Box 16620
Surfside Beach, SC 29587

Mark D. Neill, Esquire

Neill Law Firm
671 Jamestowne Drive, Suite 207
Garden City, SC 29576

(/

October 22, 2015
Myrtle Beach, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o _ ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises, '
LLC,
: Plaintiffs,

- VS,

)

)

)

)

)

- )

J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, . ).

SMG Partners, LLC, SMS Services, LP, )

)

)

)

)

)

)

William C. Piner, WCP Limited, LLC, PLAINTIFFS’ NOTICE OF MOTION

809 Holdings, LP, QC Financing, LLC, AND MOTION FOR SUMMARY
Heath Causey, and Sage Financial JUDGMENT AND FOR
Group, LLC, : JUDGMENT ON THE PLEADINGS

Defendants.

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362

LLC,
Plaintiffs,

VS.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,

. Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,
Sage Private Equity Group,
Secured Asset Factorinig Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

)

)

)

)

)

)

- J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
‘ )

Defendants. )
)

TO: ALL DEFENDANTS:
YOU WILL PLEASE TAKE NOTICE that Plaintiffs, Gabriel Barnhill and GSB

Enterprises, LLC, by and through their attorney, Nate Fata, will move this Honorable Court

within ten (10) days after service hereof or as soon thereafter as counsel may be heard for

000355



summary judgment and judgment on the pleadings on all of Defendants’ counterclaims. There is
no issue of material fact. Defendants have failed to state a claim. Plaintiffs are statutorily
shielded from liability for any alleged company debt. Moreover, Defendants have >no evidence
of Plaintiffs’ misappropriating any sums or any damages allegedly caused by Plaintiffs. As more

fully set forth in the accompanying Memorandum, Plaintiffs are entitled to judgment on all

counterclaims.

NATE FATA, P.A.

Attorney for Plaintiffs

P. 0. Box 16620

1500 U.S. Hwy. 17 North

The Courtyard, Suite 215

Surfside Beach, SC 29587
‘Surfside Beach, SC. .. Tel. (843) 238-2676

December //££2015  Fax (843) 238-0240
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367 '

COUNTY OF HORRY
(formerly 2013-CP-26-02816)

Gabriel Barnhill and GSB Enterprises,
LLC,
Plaintiffs,

VS.

)
)
)
)
)
J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, ): , '
) PLAINTIFFS’ MEMORANDUM
)
)
)
)
)

William C. Piner, WCP Limited, LLC,

809 Holdings, LP, QC Financing, LLC, IN SUPPORT OF THEIR MOTION

Heath Causey, and Sage Financial FOR JUDGMENT ON THE

Group, LLC, A PLEADINGS AND/OR SUMMARY
' , Defendants. ‘

JUDGMENT

Gabriel Barnhill and GSB Enterprises, ). _CASE NO. 2014-CP-26-3362

LLC,
Plaintiffs,

VS.

)

)

)

)
, )
J. Floyd Swilley, J. Floyd Swilley )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, L.P., )
Sage Private Equity Group, )
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock, '

Defendants.

-Pleadings and for Summary J udgment;.
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g _ INTRODUCTION ,
Gabriel Barnhill and GSB Enterprises, Inc. (“Barnhill”) commenced this action by filing

a Summons and Complaint on April 25, 2013, asserting causes of action, inter alia, for violation
(_)f the South Carolina Investment Act, breach of fiduciary duty, fraud, misrepresentation, and
violation of the Unfair Trade Practices Act. Barnhill alleges that in 2011 Defendants engaged in

a Ponzi scheme in which Barnhill, who was Floyd Swilley’s accounting and financial advisory

client, invested 1o less than $115,000 in 809 Holdings, LP, and received approximately $2,000

in return. Bamhill was 26-27 years of age at the time. The SWilley and Piner Defendants
established 809 Holdings in 2010. 809 ﬁoldings was a startup compﬁnythat would loan money
to (;ompanies in a “factorihg” arraﬁgement. The borrower company was QC Financing, LLC, a
péwn shop entity established by Piner and Swilley. In essence, Swilley and Piner took
investor/client retirement monies to fund their 6wn startup businesses. In 2014, Barnhill filed a

companion case asserting derivative claims.

PROCEDURAL HISTORY

Defendants have failed to comply with mandatory mediation, multiple Court Orders, and’

have and continue to obstruct the discovery process. In their attempts to ferret out this complex
Ponzi scheme, Plaintiffs served discovery requests upon the Defendants. From the onset,

Defendants forced Plaintiffs to file motions to compel discovery.!

A discovery Order was entered on September 20, 2013 concéming defendants’ failure to .

respond to the April 2013 discovery requests. Thereafter, defendants failed to provide

| responéive information and lodged objections. A subsequent Motion for Sanctions was filed on

1 Plaintiffs filed Motions to Compel on the following dates: July 3, 2013; January 8, 2014; January 10, 2014,
September 5, 2014 and September 5, 2014; and October 5, 2014.

2
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November 4, 2013.. The Court partially granted Plaintiffs’ Motion for Sanctions and Judge

Culbertson awarded attorney fees by Order filed J anuary 16, 2014.

- On September 30, 2014 the Court again entered an Order for Sanctions. In that Order,
Judge Hyman found, “Defendants have been sandbaggmg in their discovery responses.. . . "‘_’I‘he
March 2012 payment to Twigg for his 809 Holdings, LP investment and the multiple undisclosed

payments to Defendants are examples of Defendants’ sandbagging and obstruction in the
discovery process”.2

The Motion for Sanctions filed May 4, 2015 and the Motion for'Sanctions filed June 12,
2015 were for failure to comply. with Court ordered mediation and discovery, respectivel y. The
Court entered an Order on September 10, 2015 granting Plathiffs’ relief and awarded attemey
fees. This Motion for Summary Judgment follows two years of discovery pfactice and multiple.

motions to compel Defendants to disclose their information and any evidence they have which
support their claims.

FACTS
In 2011 at the direction of Swilley and Piner, Bamhill’s $115 ,000, including retirement

monies, were invested in the 809 Holdings’ Notes and Barnhill became a limited partner 809
Holdmgs was a partnership created and owned by the Swilley and Piner Defendants and their
companies. Defendants are clever and sophxsncated litigants. Laurel] Swilley is an attorney
- Floyd Sw111ey i1s a bookkeeper/financial advisor. Wllhaml Piner and Heath Causey are
businessmen. Swilley has been involved with other investment schemes. Floyd Swilley and
Laurel Knuckles 'Swilley'agreed to confess judgment in an Ok]ahoma federai case in Which

? Twigg filed a separate action Robert L. Twigg and Twigg Enterprises, LLC vs. J. Floyd Swilley; Heath Causey,
Laurel Swilley; Sage Financial Group, 11.C: Sec ured Asset Factoring Exchange, Inc. and 809 Holdings, LP, Civil

Action No. 2013-CP-26- 5477. The Defendants in Twigg are represented by Mark Neill, Esq.

3
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$100,000,000 was allegedly lost by investors. The Court shbuld take judicial notice of ,judge
Waites’ Order in In Re: John F. Swilley, 02-09234-W, Adv. Pro. No. 02-80347-W., United

States Bankruptcy Court, (D.S.C. 2003), previously attached as Exhibit B to Plaintiff’s

- Memorandum filed on April 20, 2015.

Defendants disclosed the following 809 Holdings investors in their Court ordered

response to Interrogatory Number 9 of the Plaintiffs’ Interrogatories dated April 29, 2013

Investor , Amount  Date
Raymond LaForest '$50,000.00 9/22/10
John Teska | $ 6,000.00 9/22/10
Tamrin Baggett $68,900.00 11/8/10

$ 6,200.00 12/1/10
Joyce Kauffman $48,000.00 1/11/11
Scott Mogal $17,000.00 3/11/11
Robert Twigg $25,000.00 8/12/11
Mark Sarvis $40,000.00 8/12/11
Gabriel Barnhill ~ $49,000.00 5/26/11
| $41,000.00 3/28/11

GSB Enterprises $25,000.00 4/11/11

Defendants’ Responses dated October 15, 2013 to Plaintiffs’ First Set of Interrogatories and

Request for Production dated April 29, 2013, were previously filed with the Court.
Defendants obtained more than $360,000 from investors in less than one year.

Thereafter, Defendants disclosed that only $42,000 has been repaid to 809 Holdings’
investors. In addition Swilley and Piner created another Ponzi vehicle, Secured Asset Factoring

Exchange (“SAFE”), in late 2011. Defendants raised $896,325 in SAFE offerings to other

3 Floyd Swilley’s purported loan is not referenced below.

4
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investors and only $533,659 has been repaid. See Defendants’ Answers to Supplemental .
Interrogatories dated October 30, 2014, previously attached as Exhibit C to Plaintiffs’
Memorandum filed on April 20, 2015. Thus, between 809 Holdmgs and SAFE Defendants

bilked investors out of more than $650,000.

Defendants have paid themselves and their companies thousands of dollars while 809

Holdmgs mvestors have lost more than $300,000. In addition, 809 Holdmgs has transferred
assets to SAFE.
On June 26, 2013 Defendants filed their Amended Answer with 'Counterclaim.

Defendants asserted counterclaims for:

1 South Carolina Frivolous Proceeding Act (all Defendants);
2 Quantum Meruit (809 Holdings only);

3. Usurpation of Partnership Opportunity (809 Holdings only);
4. NegligentlMisrepreSentation (809 Holdings only);

5 Breach of Fiduciary Duties (809 Holdings only); and

6 Breach of Loan Agreements (Floyd Swilley only).

‘As set forth in the Court’s Order filed May 22, 2015, Defendants bave stipulated the
claims were asserted only by the Defendants indicated above. Defendants were required to
identify alleged misappropriated funds by Bamhjll under Court Order filed Septémber 10, 2015.

After two years of d1scovery delays, Defendants were unable to identify any date or amount of a

misappropriation by Barnhill. It is undisputed plamtxffs never had access to any bank accounts

and that Plaintiffs never received any personal property.

ARGUMENT

5
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Defendants’ counterclaims fail as a matter of iaw for two reasons. First, no legal duties
are owed by Plaintiffs to any of the Defendants. Second, Defendants have no evidence of
damages caused by Plaintiffs. Plaintiffs were not signatories to any bank account of QC
Financing or 809 Holdings. Any allegéd financial improprieties lwould only fall on the account

signatories and not on the plaintiffs.
A. No legal duty is owed to any Defendant.

The determination of the existence of a duty is solely the responsibility of the court. Ellis
v. Niles, 324 S.C. 223, 479 S.E.2d 47 '(1996). Whether the law récognizes a particular duty is an
issue of law to be decided by the Court. Carson v. Adgar, 326 S.C. 212, 486 S.E.2d 3 (1997).
An affirmative legal dﬁty exists only if created by statute, contract, relationship, status, property

interest, or some other special circumstances. 1d.

Barnhill owes nio legal duty to any defendant. He is a limited partner in 809 Holdings,
LLP. Barnhill’s status as limited partnér does not create any duty under any cause of action. To
the contrary, f)ursuam to statute Barnhill is expressly shiclded from liability. S.C. Code Ann. §

33-42-430.

Similarly, Barnhill’s status as a member of a limited liability company, QC Financing,
LLC, does not create duties to any Defendant. According to Defendants, Quick Cash Pawn was
the trade name of QC Financing, LLC, which owned the pawn shop inventory. See Defendants’
Answers to Supplemental Interrogatory Number 1, previously filed with the Court. No duty is
owed by Barnhill to any Defendant pursuant to S.C. Code Ann. § 33-44-303. Bamhili is not

obligated for any debts of QC Financing, LLC.

6
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Defendants have not a]leged or demonstrated the basis for any duty, requiring a finding
that Bamnhill owed no duty to Floyd Sw1lley or 809 Holdmgs LP. All claims should be
dismissed. Sumlarly any claim that Floyd Swilley loaned money to QC Financing, LLC or the

pawn shop prior to Barnhill’s membership status in QC Financing, LLC fails under the statutory
section cited above.

B. Defendants have not pled a cause of action.

The Counterclaims for usurpation of Corporate opportunity, quantum meruit and breach
of loan agreements are barred by the above cited statutory scctions. Barnhill is not liable as a
member of a limited liability company or as a limited partner pursuant to S.C. Code Ann § 33-

42-430 and S.C. Code Ann. § 33-44-303.

In addition, the a}legations of ‘ne.gligcnt. nﬁsroprescntation also fail as a matter of law.
Paragraph 201 alleges Barnhill made a promise that he would comply with- the terms of the b.
partnership. A brokcn promise is not logally sufficient for a'negligent representation claim.'
Allegro, Inc. v. Scully, 409 S.C. 392, 418, 762 S.E.2d 54 (Crt. App. 2014)

The claim of breach of ﬁducxary duty in Paragraphs 206 — 213, to-wit .that 809 Holdings
did not get paid by other entities, is insufficient. As a limited partner, Barnhill is not liable for
809' Holdings not 'getting paid. Defendants already sued the person they believe is at fault, David
Wilkinson, and received a judgment against him. |

C. Defendants have no evidence to support the elements of any of their claims,

Defendants must come forward with some evidence to support each element of each

cause of action. They do not have any evidence to support any cause of action. Furthermore,

Defendants have no evidence showing Plaintiffs caused any damages. Plaintiffs invested

7
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$115,000 and lost approximately $113,000. Defendants have no.claim against Plaintiffs.
Defendants’ discovery abuse should come to an end with the Court dismissing their

Counterclaims.

CONCLUSION

Defendants have no evidence that that any alleged damage was caused by Plaintiffs or
that Plaintiffs owed any duty or breached any d\ity owed to any Defendant. Summary judgment

and/or judgment on the pleadings should be granted against Defendants on their counterclaims.

Res tﬁllly submitted,

|

Nate Fata
NATE FATA, P.A.

Attorney for Plaintiffs

P. O. Box 16620

1500 U.S. Hwy. 17 N., Suite 215
Surfside Beach, SC 29587

Tel. (843) 238-2676

>

Surfside Beach, South Carolina
December [Q , 2015

8
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)  FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367 -

_ (formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises, ' j

- LLCG, :
Plaintiffs,

VS.

)

)

)

)

)

A )
J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
- 809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )
Group, LL.C, )
. )

)

CERTIFICATE OF SERVICE

Defendants.

" Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP'-26-3362_

~ LLC, :
) Plaintiffs,

VS.

J. Floyd Swilley, J. Floyd Swilley

~ SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
)

Defendants. B )
. , )

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate

Fata, P.A., Counsel for Plaintiffs Gabriel Barnhill and GSB Enterprises, LLC and that on
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December _,M/ZOIS I did serve a copy of Plaintiffs’ Memorandum in Support of Motion for
Judgment on the Pleadings and/or Summary Judgment upon Counsel for Defendants by mailing
a copy of the same postage prepaid to:

John M. Leiter, Esq.

Law Offices of John M. Leiter, PA

1203 48% Avenue, North, Ste. 109

Myrtle Beach, SC 29577

Counsel for J. Floyd Swilley, J. Floyd Swilley Investment Advisors,
Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP,

William C. Piner, WCP Limited, LLC, Alicia A. Piner,

Heath Causey, Sage Financial Group, LLC, Sage Advisory Group, LP
Sage Private Equity Group and Secured Asset Factoring Exchange, Inc.

Mark D. Neill, Esq.

P.0.Box 2810

Murrells Inlet, SC 29576
Counsel for 809 Holdings, LP

Legal Assistant to Nate Fata;

0020 3.8-5- ;
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367

(formerly 2013-CP-26-02816)

Gabriel Barnhill and GSB Enterprises,

LLC,
Plaintiffs,

vs. : \

)
)
)
)
)
)
J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
809 Holdings, LP,QC Financing, LLC, )
Heath Causey, and Sage Financial )
Group, LLC, )
)

)

PLAINTIFFS’ NOTICE OF HEARI®G

-
™
<0

A
-y
A
3

=Tl S

jengd A7

RS

L
b o
Defendants. %):
= &
> =
O <
—
=

<.

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362
LLC, ' '

\ -

Plaintiffs,

VS,

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)

)

)

)

;

J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

vvvvv

Defendants.

TO: ALL DEFENDANTS:
YOU WILL PLEASE TAKE NOTICE that a hearing has been scheduled for Tuesday,

February 16, 2016 at 9:30 a.m., on the undersigned’s previously filed Motion To Compel and
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Motion for Summary Judgment before the Honorable R. Lawton McIntosh. This hearing will
be held on the third floor of the Horry Co_unty Government and Justice Center, located at 1301

Second Avenue, Conway, South Carolina.

Please be present if so minded.

& iU SC Bar #9866
NATE FATA,P.A. '
Attorney for Plaintiffs

1500 US Highway 17 North, Suite 215
Post Office Box 16620

Surfside Beach, SC 29587
Telephone: 238-2676

Fax: 238-0240

Surfside Beach, South Carolina
February 3, 2016
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. STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CASE NO. 2014-CP-26-08367

COUNTY OF HORRY
) : (formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises, '

LLC,
‘ P]aintiffs,
- .
2
Z,

@

VS.

A}

e

\

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laure]l K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,

- Heath Causey, and Sage Financial
Group, LLC, '

>

CERTIFICATE OF SERVICE EX

\
- S
Y%
S
64»_
a.:‘"

)
)
)
)
)
)
)
)
) . GY
) ;
)
)
)
)
)
Defendants. )
)

Gabriel Barnhill and GSB Enterprises, - CASE NO. 2014-CP-26-3362

LLC,
Plaintiffs,

VS,

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A, Piner, 809 Holdings, LP,

Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group, '
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing),)

)

)

)

)

;

J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
)

)

)

Defendants.

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate

Féta, P.A., Counsel for Plaintiffs Gabriel Barnhill and GSB Enterprises, LLC and that on

=,
%
'

Fébruary ‘1 2016 1 did serve a copy of Plaintiffs’ Notice of Hearing upon counsel and Pro Se

Defendants via U.S. Mail postage prepaid as follows:
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J. Floyd Swilley

629 Hemlock Avenue

Myrtle Beach, SC 29577

J. Floyd Swilley Investment Advisors

629 Hemlock Avenue
Myrtle Beach, SC 29577

Laurel K. Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMG Partners, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMS Services, LP

- 629 Hemlock Avenue

Myrtle Beach, SC 29577

WCP Limited, LLC

c/o William Piner

606 Calhoun Street
Myrtle Beach, SC 29577

809 Holdings

c/o Mark D. Neill, Esq.
Neill Law Firm

P.O. Box 2810

Murrells Inlet, SC 29576

QC Financing, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Financial Group, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577 -

Sage Advisory Group, L.P.
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Private Equity Group
629 Hemlock Avenue
Myrtle Beach, SC 29577

000370




"o

v

» Sage ‘Funding, L.P.
629 Hemlock Avenue
Myrtle Beach, SC 29577

Heath Causey
1035 Pinwheel Loop
Myrtle Beach, SC 29577

Digics, LLC

c/o Chris Pitcock
Registered Agent

472 Mooreland Drive
Myrtle Beach, SC 29588

Digics, LLC

c/o Christopher Pitcock
24242 Branchwood Court
Lutz, FL 33559

Christopher Pitcock
24242 Branchwood Court
Lutz, FL 33559
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F. MILES ADLER

ATTORNEY AT LAW

April 19, 2016
VIA U.S. Mail

The Honorable Melanie Huggins
Horry County Clerk of Court
Post Office Box 677

Conway, SC 29526

Re: Barnhill et al. v. J. Floyd Swilley et al.

C/A No. 2014-CP-26-08367

Dear Ms. Huggins:

4

Enclosed please find one original and a conforming copy of my Notice of Appearance on béhalf
of the named defendants identified in my notice. I would ask that you please file same, returning the
clocked copy to my office in the enclosed SASE. :

ASincerely, -

F. Miles Adler
Enclosures: as stated

cc: Nate Fata (w/ eric.)

ADLER LAW FIRM,, LLC
P.O.Box 4743
Pawleys island South Carofina 29585
T 843.314.3204
F 843.314.3205
. adlerlaw.partners
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. STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE 15™ JUDICIAL CIRCUIT
COUNTY OF HORRY CASE NO.: 2014-CP-26-3362
(formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises, LLC,
' Plaintiffs,

VS,
J. Floyd Swilley, J. Floyd Swilley Advisors, Laure! K.
Swilley, SMG Partners, LLC, SMS Services, LP, _
William C. Piner, WCP Limited LLC, 809.Holdings, NOTICE OF APPEARANCE
LP, QC Financing, LLC, Heath Causey, and Sage
Financial Group, LLC

Defendants.

Gabriel Barnhill and GS8 'Enterprises, LLC,
Plaintiffs,

VS,

J. Floyd Swilley, J. Floyd Swilley Advisors, SMG
Partners, LLC, SMS Services, LP, William C. Piner,
WCP Limited LLC, Alicia A. Piner, 809 Holdings, LP,
QC Financing, LLC, Heath Causey, and Sage
Financial Group, LLC, Sage Private Equity Group,
Secured Asset Factoring Exchange, Inc., SAFE,
Inc., Digics, LLC, 9-1-1 Plumbing, LLC, and
Christopher Pitcock,

Defendants.

NOTICE OF APPEARANCE OF ADLER LAW FIRM, LLC

Please enter the appearance of Adler Law Firm, LLC as counsel on behalf of the defendants: J.
Floyd Swilley, Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP, Sage Financial Group, LLC, and Sage
Private Equity Group, LLC in this action.
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Notice of Appearance
Adler Law Firm, LLC
C/A: 14-CP-26-3362

Pawleys Island, SC
April 19, 2016

F. Miles Adler

ADLER LAW FIRM LLC

SC Bar No.: 70238 _

P.O. Box 4743

Pawleys Island, SC 29585
T: 843-314-3204

F: 843-314-3205
miles@adlerlaw.partners

2
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" Notice of Appearance
Adler Law Firm, LLC
C/A: 14-CP-26-3362

CERTIFICATE OF SERVICE

| certify that on April 19, 2016, the foregoing Notice of Appearance of Adler Law Firm, LLC
on behalf of Defendants J. Floyd Swilley, Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP,
Sage Financial Group, LLC, and Sage Private Equity Group, LLC was served by first class mail on
opposing counsel as follows: ' ' ' ' '

Nate Fata, P.A.

P.O. Box 16620

Surfside Beach, South Carolina 29587

Attorney for Plaintiffs Gabriel Barnhill and GSB Enterprises, e

- il (B

F. Miles Adler
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EN
STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
o ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367

(formerly 2013-CP-26-02816)

Gabriel Barnhill and GSB Enterprises,

LLC,
Plaintiffs,

VS.

)

)

)

)

)

)
J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
‘SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
)

)

)

)

)

809 Holdings, LP, QC Financing, LLC, RS - D
Heath Causey, and Sage Financial [ R
Group, LLC, , T b o
Defendants. @ L 2
o B =* ji«
e \_:O. e

" Gabriel Barnhill and GSB Enterprises,

LLC,
Plaintiffs,

VS.

)
)
)
)
)
| )
J. Floyd Swilley, J. Floyd Swilley )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
Alicia A. Piner, 809 Holdings, LP, )
- Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, L.P., )
Sage Private Equity Group,. )
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
‘ )
Defendants, )
)

" TO: ALL DEFENDANTS:
YOU WILL PLEASE TAKE NOTICE that a hearing has been scheduled for Tuesday,

February 16, 2016 at 9:30 a.m., on the undersigned’s previously filed Motion To Compel and
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Motion for Summary Judgment before the Honorable R. Lawton McIntosh. This hearing will
be held on the third floor of the Horry County Government and Justice Center, located at 1301

Second Avenue, Conway, South Carolina.

Please be present if so minded.

Raspectfully submitted,

\‘
e 4 ~ SC Bar #9866

NATE FATA,P.A. -

Attorney for Plaintiffs :

1500 US Highway 17 North, Suite 215
Post Office Box 16620

Surfside Beach, SC 29587

Telephone: 238-2676

Fax: 238-0240

Surfside Beach, South Carolina
February 3, 2016
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INTRODUCTION
Gabriel Barnhill and GSB Enterpn'ses Inc. (“Barnhill”) commenced this action by filing

a Summons and Complaint on April 25, 2013 asserting causes of action, inter alia, for violation

of the South Carolina Investment Act, breach of fiduciary duty, fraud, mlsrepresentatlon and '

v1olat10n of the Unfair Trade Practices Act. Barnhill alleges that in 2011 Defendants engaged in

in return. Barnhill was 26-27 years of age at the time. The Swﬂley and Piner Defendants
established 809 Holdings in 2010. 809 Holdings was a startup company that would loan money
t0 companies in a “factoring” arrangement The borrower company was QC Financing, LLC, a
pawn shop entity established by Piner and Swilley. In essence, Swilley and Piner took

mvestor/chent retirement momes to fund their own startup busmesses In 2014, Bamhlll filed a

companion case asserting denvatlve claims.

PROCEDURAL HISTORY
Defendants have failed to comply with mandatory medlatlon multiple Court Orders, and

have and continue to obstruct the discovery process. In thelr attempts to ferret out this complex
Ponzi scheme, Plamtlffs served d1scovery Tequests upon the Defendants.  From the onset,
Defendants forced Plaintiffs to file motions to compel discovery.1

A discovery Order was entered on September 20, 2013 concernmg defendants’ failure to

respond to the April 2013 discovery requests. Thereafter, defendants failed to provide

responsive information and lodged objections. A subsequent Motion for Sanctions was filed on

! Plaintiffs filed Motions to Compel on the following dates: July 3, 2013; January 8, 2014; January 10, 2014,
September 5, 2014 and September 5, 2014; and October 5, 2014
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November 4, 2013. The Court partially granted Plaintiffs’ Motion for Sanctions and Judge

Culbertson awarded attorney fees by Order filed January 16, 2014.

On September 30, 2014 the Court agajﬁ entered an Order for Sanctions. In that Order,
Judge Hyman found, “Defendants have been sandbagging in their discovéry responses... . “The
March 2012 payment to Twigg for his 809 Holdings, LP investment and the multiple undisclosed
payments to Defendanté are examples of Defenci,ants’ sandbagging and obstruction in the

discovery process”.?

The Motion for Sénctions filed May 4; 2015 and the Motion for Sanctions filed June 12,
2015 were for failure to comply with Court ordered mcdiation and discovery, respectively. The
Court entered an Order on September 10, 2015 granting Plaintiffs’ relief and awarded attorney
fees. This Motion for Summary Judgmént follows two years of discovery practice and multiple
motions to compel Defendants to disclose their information and any evidence they have which

support their claims.

FACTS
Tn 2011 at the direction of Swilley and Piner, Barnhill’s $115,000, including retirement

monies, were invested in the 809 Holdings’ Notes and Barnhill became a limited partner. 809
Holdings was a partnership created and owned by the Swilley and Piner Defendants and their
companies. Defendants are clever and soi)histicated litiganfs. Laurel Swilléy is an attorney.
Floyd Swilley .is a bookkeeper/ﬁnanéial advisor. William Piner and ﬂeath Causey are
businessnien. Swilley has been involved with other investment schemes. Floyd Swilley and

Laurel Knuckies Swilley agreed to confess judgment in an Oklahoma federal case in which

2 Twigg filed a separate action Robert L. Twigg and Twigg Enterprises, LLC vs. J. Floyd Swilley; Heath Causey,
Laurel Swilley; Sage Financial Group, LLC; Secured Asset Factoring Exchange, Inc. and 809 Holdings, LP, Civil

. Action No. 2013-CP-26-5477. The Defendants in Twigg are represented by Mark Neill, Esq.
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$100,000,000 was allegedly lost by investors. The Court should take Judicial notice of Judge

Waites’ Order m In Re: John F. Swilley, 02-09234-W, Adv. Pro. No. 02- 80347—W United

States Bankruptcy Court, (D S. C 2003), previously attached as Exhibit B to Plaintiff’s
* Memorandum filed on April 20, 2015.

Defendants disclosed the following 809 Holdiﬂgé investors in their Court ordered

response to Intenogatory Number 9 of the Plaintiffs’ Interrogatories dated April 29, 20133

Investor : Amqunt Date
Raymond LaForest ' $50,000.00 9/22/10
John Teska | $ 6,000.00 9/22/10

- TamrinBaggett ~ $68.900.00 11/8/10

| $:620000 . 121710

Joyce Kauffman $48,000.00 - 111711
Scott Mogal S 81700000 - 31111

Robert Twigg © . $25,000.00 8/12/11

Mark Sarvis - $40000.00 81211

Gabriel Barnhill $49,000.00 5/26/11

$41,000.00 3/28/11

GSB Enterprises $25,000.00 4/11/11

Defendants’ Responses dated October 15, 2013 to Plaintiffs’ First Set of Interrogatories and

Request for Produc‘tion dated April 29,2013, were previously filed with the Court.
Defendants obtained more than $360,000 from investors in less than one year.

- Thereafter, Defendants disclosed that only $42, OOO has been repaid to 809 Holdings’
investors. In addition Swﬂley and Pmer created another Ponzi vehlcle Secured Asset Factoring

Exchange (“SAFE”) in late 2011 Defendants raised $896,325 in SAFE offenngs to other

3 Floyd Swilley’s purported loan is not referenced below.
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investors and only $533,659 has been repaid. See Defendants’ Answers to Supplemerital
Interrogatories dated October 30, 2014, previously attached as Exhibit C to Plaintiffs’
Memorandum filed on April 20, 2015. Thus, between 809 Holdings and SAFE, Defendants

bilked investors out of more than $650,000.

Defendants have paid themselves and their companies thousands of dollars while 809
Holdings’ investors have lost more than $300,00(f?“[n addition, 809 Holdings has transferred

assets to SAFE. .

On June 26, 2013 Defendanté filed their Amended Answer with Counterclaim.

Defendants asserted counterclaims for:

South Carolina Frivolous Proceeding Act (all Defendants);
Quantum Meruit (809 Holdings only);
Usurpation of Partnership Opportunity (809 Holdings only);

1

2

3

4. Negligent Misrepresentation (809 Holdings only);

5 Breach of Fiduciary Duties (809 Holdings only); and
6

Breach of Loan Agreements (Floyd Swilley only).

As set forth in the Cburt’s Order filed May 22, 2015, Defendants have stipulated the
claims were asserted only by the Defendants indicated above. Defendants were required to
identify alleged rﬁisappropriated funds by Barnhill under Court Order filed September 10, 2015.
After two years of diécovery delays, Defendants were unable to identify any date or amount of a
misappropriation by Barnhill. It is undisputed plaintiffs never had access to any bank accounts

and that Plaintiffs never received any personal property.

ARGUMENT
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Defendants’ counterclaims fail as a matter of law for two reasons. First, no legal duties
are owed by Plaintiffs to any of the Defendants. Second, Defendants have no evidence of
damages caused by Plaintiffs. Plaintiffs were not signatories to any bank account of QC

Financing or 809 Holdings. Any alleged financial improprieties would only fall on the account

signatories and not on the plaintiffs.
A. No legal duty is owed to any Defendant.

The determination of the existence of a duty is solely the responsibility of the court. Ellis

v. Niles, 324 S.C. 223, 479 S.E.2d 47 (1996). Whether the law recognizes a particular duty is an

issue of law to be decided by the Court. Carson v. Adgar, 326 S;C. 212, 486 S.E.2d 3 ( 1997).

An affirmative legal duty exists only if created by statute, contract, relationship, status, property
interest, or some other special circumstance_s.. Id.

Barnhill owes no legal duty to any defendant. He is a limited partner in 809 Holdings,
LLP. Barnhill’s status as limited partner does not create any duty under any cause of action. To
the contrary, pursuant to statute Barnhill is expressly shielded from liability. S.C. Code Ann. §
33-42-430.

Similarly, Barnhill’s status as a member of a limited liability company, QC Financing,
LLC, does not create duties to any Defendant. According to Defendants, Quick Cash Pawn was
the trade name of QC Financing, LLC, which owned the pawn shop inventory. See Défendants’

Answers to Supplemental Interrogatory Number 1, previously filed with the Court. No duty is

owed by Barnhill to any Defendant pursuant to S.C. Code Ann. § 33-44-303. Barnhill is not

obligated for any debts of QC Financing, LLC.
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Defendants have not alleged or demonstrated the basis for any duty, requiring a finding
that Barnhill owed no duty to Floyd Swilley or 809 Holdings, LP. All claims _-should be
dismissed. Similarly any claim that Floyd Swilley loaned money to QC Financing, LLC or the
pawn shop prior to Barnhill’s membership status 1r: QC Financing, LLC fails under the étatutory

section cited above.
B. Defendants have not pled a cause of action.

The Counterclaims for usurpation of corporate opportunity, quantum meruit and breach
of loan agreements are barred by the above cited statutory sections. Barnhill is not liable as a
member of a limited liability company or as a limited partner pursuant to S.C. Code Ann. § 33-

42-430 and S.C. Code Ann. § 33-44-303.

In addition, the allegations of negligent misrepresentation also fail as a matter of law.
Paragraph 201 alleges Barnhill made a promise that he would comply with the terms of the
partnership. A broken promise is not legally sufficient for a negligent representation claim.

Allegro, Inc. v. Scully, 409 S.C. 392, 418, 762 S.E.2d 54 (Crt. App. 2014).

The claim of breach of fiduciary duty in Paragraphs 206 — 213, to-wit that 809 Holdings
did not get paid by other entities, is insufficient. As a limited partner, Barnhill is not liable for
809 Holdings not getting paid. Defendants already sued the person they believe is at fault, David

Wilkinson, and received a judgment against him.
C. Defendants have no evidence to support the elements of any of their claims. -

Defendants must come forward with some evidence to support each element of each
cause of action. They do not have any evidence to support any cause of action. Furthermore,

Defendants have no evidence showing Plaintiffs caused any damages. Plaintiffs invested
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$115,000 and lost approximately $113,000. Defendants have no clajm against Plaintiffs.

Defendants’ discovery abuse should come to an end with the Court dismissing their

Counterclaims.

_ - CONCLUSION
Defendants have no evidence that that any alleged damage was caused by Plaintiffs or

that Plaintiffs owed any duty or breached any duty owed to any Defendaht. Summary judgment

and/or judgment on the pleadings should be granted against Defendants on thcir' counterclaims.

Respectfully submitted,

Nate Fata 4
NATE FATA, P.A.
Attorney for Plaintiffs

P. O. Box 16620

1500 U.S. Hwy. 17 N., Suite 215
Surfside Beach, SC 29587

Tel. (843) 238-2676

Surfside Beagh, South Carolina
December ( , 2015
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. STATE OF SOUTH CAROLINA

~ J. Floyd Swilley, J. Floyd Swilley

(!

COUNTY OF HORRY

Gabriel Barnhill and GSB Enterprises,
LLC, _
Plaintiffs,

vs‘

Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,
Heath Causey, and Sage Financial
Group, LLC, '
Defendants.

N’ N S N S S N N S N N N N Nt

Gabriel Barnhill and GSB Enterprises,
LLC,
Plaintiffs,

VS.

J. Floyd Swilley, J. Floyd Swilley
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group, .
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

Defendants.

LR S

vvvvvvvvvvvvv

{ !
IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

o, 7,
CERTIFICATE OF SERVICE C/‘«\ '%. /’Q/
e %

CASE NO. 2014-CP-26-3362

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate

Fata, P.A., Counsel for Plaintiffs Gabriel Bamnhill and GSB Enterprises, LLC and that on

February ,j, 2016 1 did serve a copy of Plaintiffs’ Notice of Hearing upon counsel and Pro Se

Defendants via U.S. Mail postage prepaid as follows:
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J. Floyd Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

J. Floyd Swilley Investment Advisors
629 Hemlock Avenue )
Myrtle Beach, SC 29577

- Laurel K. Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMG Partners, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMS Services, LP
629 Hemlock Avenue
Myrtle Beach, SC 29577

WCP Limited, LLC

c/o William Piner

606 Calhoun Street

. Myrtle Beach, SC 29577

809 Holdings '
c/o Mark D. Neill, Esq.
Neill Law Firm

P.O. Box 2810

- Murrells Inlet, SC 29576

QC Financing, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Financial Group, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Advisory Group, L.P.
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Private Equity Group
629 Hemlock Avenue
Myrtle Beach, SC 29577
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+ Sage Funding, L.P. 4
629 Hemlock Avenue
Myrtle Beach, SC 29577

Heath Causey
1035 Pinwheel Loop
Myrtle Beach, SC 29577

Digics, LLC

c/o Chris Pitcock
Registered Agent

472 Mooreland Drive
Myrtle Beach, SC 29588

Digics, LLC

c/o Christopher Pitcock

24242 Branchwood Court R
Lutz, FL 33559

Christopher Pitcock
24242 Branchwood Court
Lutz, FL 33559

Sally J. H ' .
Legal Assistant to Nate Fa
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'STATE OF SOUTH CAROLINA

@

COUNTY OF HORRY
Gabriel Barnhill and GSB Enterprises,

LLC,
Plaintiffs,

VS.

)

)

)

)

)

J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K, Swilley, ‘)
)

)

)

)

)

)

)

- SMG Partners, LLC, SMS Services, LP,

William C, Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,
Heath Causey, and Sage Financial
Group, LLC, »
Defendants.

Gabriel Barnhill and GSB Enterprises,

LLC,
. Plaintiffs,

VS. § -

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

)
)
)
)
)
J. Floyd Swilley, J. Floyd Swilley, )
)
)
)
;
Sage Private Equity Group, )

Secured Asset Factoring Exchange, Inec,, )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, )

' )

- Defendants. )
)

TO: ALL DEFENDANTS:

YOU WILL PLEASE TAKE NOTICE that a hearing has been scheduled for Monday,

April 25,2016 at 1:00 p.m..

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

‘NYT3IW
R 4dV 910z

4370

a

PLAINTIFFS’ NOTICE OF HEZRING

-n

™

18002
poon'e

I\
- o

CASE NO. 2014-CP-26-3362
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Under the Courts previous Order of February 16, 2016 a hearing will be held on the

following:

1. Plaintiffs’ Notice of Motion and Motion for Attorney Fees filed on February

23, 2016; and

2. Plaintiffs Notice of Motion-and Motion for Entry of Default and Striking the

Pleadings of All Corhpany Defendants filed on February 25, 2016.

This hearing will be held on the third floor of the Horty County Government and
Justice Center, located at 1301 Second Avenue, Conway, South Carolina before the
Honorable Benjamin Culbertson.

Please be present if so minded.

ectfully submitted,

ate Fata SC Bar #9856
NATE FATA, P.A.

Attorney for Plaintiffs '
1500 US Highway 17 North, Suite 215
Post Office Box 16620

Surfside Beach, SC 29587

Telephone: 238-2676

Fax: 238-0240

Surfside Beach, South Carolina
April 20, 2016
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STATE OF SOUTH CAROLINA )
. ) .
COUNTY OF HORRY )
Gabriel Barnhill and GSB Enterprises,
LLC,
Plaintiffs,

)

)

)

)

VS, )

)

J. Floyd Swilley, J. Floyd Swilley )

Investment Advisors, Laurel K. Swilley, )

SMG Partners, LLC, SMS Services, LP, )

William C. Piner, WCP Limited, LLC, )

809 Holdings, LP, QC Financing, LLC, )

Heath Causey, and Sage Financial )
Group, LLC,

Defendants. )

)

Gabriel Barnhill and GSB Enterprises,
LLC,
Plaintiffs,

R7R

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)
)
)
)
)

J. Floyd Swilley, J. Floyd Swilley, )
)
)
)
)
)
)

Defendants.

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

et AINY 1IN

CERTIFICATE OF SERVIC

\
>

oF3o W30

N
Ay -

CASE NO. 2014-CP-26-3362

¢

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate

Fata, P.A., Counsel for Plaintiffs Gabriel Bamnhill and GSB Enterprises, LLC and that on April

Q_9Q, 2016 did serve a copy of Plaintiffs’ Notice of Hearing on Defendants and counsel by

000391
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mailing a copy of the same postage prepaid to:

J. Floyd Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

J. Floyd Swilley Investment Advisors

629 Hemlock Avenue
Myrtle Beach, SC 29577

Laurel K. Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

WCP Limited, LLC

c/o William Piner

606 Calhoun Street
Myrtle Beach, SC 29577

Heath Causey
1035 Pinwheel Loop

Myrtle Beach, SC 29577

ly J. Hu

Legal Assistant to Nat

Sage Advisory Group, L.P.
629 Hemlock Avenue
Myrtle Beach, SC 29577

Digics;LLC

c¢/o Chris Pitcock
Registered Agent

472 Mooreland Drive
Myrtle Beach, SC 29588

Digics, LLC

c/o Christopher Pitcock
24242 Branchwood Court
Lutz, FL 33559

809 Holdings

c/o Mark D. Neill, Esq.
Neill Law Firm

P.O. Box 2810

Murrells Inlet, SC 29576

an
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STATEOF SOUTHCAROLINA ') ' IN THE COURT OF COMMON PLEAS
- )  FIFTEENTH CIRCUIT COURT
COUNTY OF HORRY ) CASENO: 2014-CP-26:3362
' (fomeﬂy2013-CP-26-02816) '
Gabrie] Bamnhill and GSB ) | o
Enterprises, LLC, ;
| Plaintiffs )
Vs, ' )
. | | )
809 Holdings, LP, 9-1-1 Plumbing, )

LLC, Heath Causey, Digics, LLC, J, ) | DEFENDANT, BEATH CAU s
Floyd Swilley Investment Advisors, ) NOTICE OF MOTION AND s
J Floyd Swilley SMG Partners LLC,) MOTION TO SET ASIDE ox
Alicia A Piner, William C. Piner, ) SUMMARY JUDGMENT Mz
Christopher Pitcock, QC Financing, ) . '

726th Hd 9- 44V Il0
ALHNOD AUMOH

P Sud
LLC, SAFE, Inc, Sage Advisory ) - S
LLC, Sege Funding, LP, Sage S
Private Equity Group, Secured T
Asset Factoring Exchange, Inc., =

)
)
- SMG Partoers, LLC, SMS Services, )
LP, J. Floyd Swilley, Laurel K. )
Swilley, and WCP Limited, LLC, )
, o )
)
)

— o NATE Jgn
TO: THE DEFENDANTS NAMED ABOVE AND IT'S ATTORNEY ROBERE-

YOU WILL PLEASE TAKE NOTICE that ten (10) days aﬁér service hereof,
or as soon thera;aﬂer as may be heard, the Defendant, Heath Causey, Pro Se, will move
.. before this Honoréble Court. '

For an order setting aside summary judgmex_:t that was entered against Defendant
Heath Causey, on_,Februaryi 16, 2016 pursuant to Rule 55(c) and 60(b) of the South

Carolina Code of Civil Procedure, o

- FACTS
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- The Defendant, Heath Causey was represented by John M. Leiter, Esquire
wonorabéuuammy:;, 2016 Mr. Leiter went before the Honoreble William H. Seals,
Jr. foraMpﬁontobéRelievedas Counse] where his Motion was granted.

2, OnoraboutlammryM 2016aMohonHeanngwassched1ﬂedﬁ)r'
February 16, 2016. Notice of this heanng was sent to Fredenck Miles Adler, Esqune,
former counsel ofﬁe ‘Defendant, Heath Causey. Defendant, Heath Causey was never
notified of this hearing. | |

3. On or about February 9, 2016 the Plaintiff, Gabriel Bambill, by and
fhrough his attorney Sled a Notice of Hearing with the Homy County Cleck of Court.
Defendnnt,HeachCausey received said notice the day of the hearing afier the hearing had

4. Onor around March 31, 2016, Defendant, Heath Causey received a copy
of the Order for the February 16, 2016 hearing where the Honorable R. 'Lawtan Mclntosh
Ordered that the Answer, Counterclaim and other plaadmgs of the Defendant, Heath
Causey, bestncken.ltwasalsoOrderedthatallCountemlalmsbedxsm:ssedmth
prejudice; the Affidavit of William Pmer be stricken.

WHEREFORE, PREMISES CONSIDERED, Defendant, Heath Causey, prays
that upon hearing of this matter, that this Court will issue an order setting aside summary

judgment under Rule 55(c) and 60(b) of the South Carolina Code of Civil Procedure.

l-..-

‘v" ] .'.___, ~

1035 meheel Loop
: Myrtle Beach, SC 29577
. 2016 Phone: (843) 424-9258
Miyrtle Beach, South Carolina Email: heath causey@mac.com
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 STATE OF SOUTH CAROLINA

’ , FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

CASENO.: 2014 -CP-26-08367

Plaintiff,

\\

)
)
)
- )
Gabriel Barzhill and GSB Enterprises, LLC: )
- ' 3 FORM AND COVERSHEET
) |
)

809 Holdings, LP, 9-1-1 Plumbing,LLC,
Heath Causey, Digics, LLC, J. Floyd Swilley

IN THE COURT OF COMMON PLEAS

MOTION AND ORDER INFORMATION

Investment Advisors, J. Floyd Swilley SMG O o O
Pariners LLC, Alicia A Piner, William C. B3
Piner,Christopher Pitcock, @ QC 2y <
Financing,LLC, SAFE, Inc., Sage Advisory, ct. g
Group, LP, Sage Financial Group, LLC, Sage Q: =2 &
Funding, LP, SagePrivate Equity Group, g = =
Secured Assct Factoring Exchange, Inc., SMG .. =L en T
Partners, LLC, SMS Services,LP, J. Floyd ™
Swilley, Lesurel K Swilley, and WCP
Limited, LLC, - s
Defendant )
Plaintiff's I Defendant’s Attomey: '
Nate Fata, Bar No. 9866 Heath Causey, Bar No. Pro Se
Address: . ‘ . Address: . N ,
P.O. Box 16620, Surfside Beach, SC 29587 1035 Pinwheel Loop,Myrtie Beach, SC 29577
Phone: B43-238-2676Fax 843-238-0240 - | Phone: 843-424-9258 Fax_____
E-mail: nfata@fatalaw.comOther: -

E-mail: heath.causey @mac.comOther:
OTION HEARING REQUESTED (attach

written motion and complete SECTIONS I and IIT)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS 1 and IIN)
ROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 1II)

L : SECTION I: Hearing Information
Nature of Motion: Motion to Set Aside ‘

Estimated Time Needed: 30 minutes

__Court Reporter Needed: [ JYESTINO

' SECTION II: Motion/Order Type
XJWritten motion attached :
[JForm Motion/Order :
: Ihereby move for 8 court as set forth in the attached proposed order.

- 4/6/16

Date submitted

: * toShowCaweinChﬂdorSpous_alSﬁppm't
’ (checkrea{son) [] Domestic Abuse or Abuse and Neglect

[} Indigent Status  [] State Agency v. Indigent Party
[] Sexually Violent Predator Act  [] Post-Conviction Relief
[[] Motion for Stay in

[ ] Motion for Publication  [_] Motion for Execution (Rule 69, SCR
[J Proposed order submitted at request of the court; or, oo £

reduced to writing from motion made in open conrt per judge’s iff '
Name of Court Reporter: '

[loter - — 000335 J




JUDGE'S SECTION |
[} Motion Fee to be paid upon filing of the sttached | JUDGE CODE ...
order. '
[] Other:

Date:

CLERK’S VERIFICATION

Collectedby:___~  Date Filed:
[] MOTION FEE COLLECTED: §
'] CONTESTED - AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o ' ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367
. (formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises,

LLC,
Plaintiffs,

vS.

)

)

)

)

)

‘ )

J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )
Group, LLC, )
)

)

NOTICE OF BANKRUPTCY FILINGS

Defendants,

Gabriel Barnhill and GSB Enterprises, CASE No. 2014-CP-26-3362

LLC,
Plaintiffs,

VS.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Fimding, L.P,
Christopher Pitcock,

g
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. . )
J. Floyd Swilley, J. Floyd Swilley )
) =~
) =
) N
)
)
) :

w
=
N
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w002 40 3+
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b o
n

Defendants.

e

YOU WILL PLEASE TAKE NOTICE that the following Defendants have filed a

Chapter 7 or 13 Bankruptcy:

000337
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SMG Partners, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMS Services, LP
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Financial Group, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Private Equity Group |
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Funding, L.P.
629 Hemlock Avenue
Myrtle Beach, SC 29577

William Piner
606 Calhoun Street
Myrtle Beach, SC 29577

Alicia Piner
606 Calhoun Street
Myrtle Beach, SC 29577

Secured Asset Factoring Exchange, Inc.
d/b/a SAFE, Inc.

606 Calhoun Road

Myrtle Beach, SC 29577

NATE FATA, P.A.

Attorney for Plaintiffs

1500 US Highway 17 North, Suite 215
Post Office Box 16620

‘Surfside Beach, SC 29587

Telephone: 238-2676

Fax: 238-0240

Surfside Beach, South Carolina
April 7, 2016

4
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Gabriel Barnhill and GSB Enterprises,
LLC, ' '
Plaintiffs,

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C, Piner, WCP Limited, LLC,
809 Holdings, LP,QC Financing, LLC,

)

)

VS. ) )
)

)

)

Group, LLC,
~ Defendants,

Gabriel Barnhil] and GSB Enterprises,
LLC,
Plaintiffs,

VS,

J. Floyd Swilley, J, Floyd Swilley,
SMG Partners, LLC, SMS Services, LP,
William C, Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

- Secured Asset Factoring Exchange, Inc, )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)

")

)

- Defendants, )
)

)
)
)
)

)

)

Heath Causey, ang Sage Financial )
_ )

)

)
)
)
)
)
)
)
)
).
)
)
)
)
)
)

IN THE COURT oF COMMON PLEAS -
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

ok
| 23
CERTIFICATE OF SERVICE 7

RUEBNILY

CASE NO. 2014-CP-26-3362

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate

Fatagp A, Counsel for Plaintiffs Gabriel Barnhill and GSB Enterprises, LLC and that on May

3k

did serve a copy of the Notice of Bankruptcy F ilings via U.S. Mail as follows:

000399
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Stefan Fiedler, Esq.

Mark D. Neill, Esq.

Neill Law Firm

P.O.Box 2810 -~ .
Murrells Inlet, SC 29576
Counsel for 809 Holdings, LP

- Heath Causey

1035 Pinwheel Loop

Myrtle Beach, SC 29577

Pro Se

F. Miles Adler, Esq.

ADLER LAW FIRM, LLC

P.O. Box 4743 »

Pawleys Island, SC 29585

Counsel for J. Floyd Swilley, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,

Sage Financial Group, LLC and Sage Private Equity Group, LLC

009300
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO, 2014-CP-26-08367

_ {formerly 2013-CP-26-02816)
Gabricl Barahill and GSB Enterprises, ' :

LLC,
Plaintiffs,

J. Floyd Swilley, J, Floyd Swilley
Investment Advisors, Laurel K, Swilley,

SMG Pariuners, LLC, SMS Services, LP,
William C, Piner, WCP Limited, LLC,

809 Holdings, LP, QC Financing, LLC,
Heath Causcy, and Sage Financial

Group, LL.C,
- Defendants,

)
)
)
)
Vs, )
)
)
; _
) AFFIDAYIT OF SALLY J. HUFFMAN
; \

)
)
)

CASE NO.2014-CP-263362

Gxibrlel Barohill and GSB Enterprises,
LLC,

6 R 61 ygygp,

Plaintiffs,

vs.

40 337,
Agune.

199K JiNes=m;
G3ng ,

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Pincr, 809 Holdings, LP,

Heath Causcey, Sage Financinl Group,
LLC, Sage Advisory Group, L,P,,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Ine,,
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

.mwﬁﬁ'gﬁa
14003

)

D)

)

)

)

)

J, Floyd Swilley, J. Floyd Swiliey )
)

)

)

)

)

)

)

)

)

)

‘ )
Defendants., )
)

Sally J. Huffman, being duly swon, deposes and says:

I am over the age of eighteen years and am competent to make this A flidavit.

: ‘k:{‘!‘?\ ’Caw?’
A P ] 3

1.
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" PURTHER AFFIANT SAYETH NAUGHT.
. f

1 am the legal assistant to Nate Fata, P.A.

That 1 served via U.S. Mail on February 3, 2016 the Notice of Hearing upon the
Pro Se Defendants J. Floyd Swilley, J. Floyd Swilley Investment Advisors, Laurel
K. Swilley, SMG Partners, LLC, SMS Services, Sage Financial Group, LLC,
Sage Advisory Group L.P., Sage Private Equity Group, Sage Funding, L.P. a!
their last known address of 629 Hemlock Avenue, Myrtle Beach, South Carolina
29577.

That on February 18, 2016 1 served via U.S. Mall Plaintiffs’ Affidavit for
Attomey Fees and Motion for Attomey Fees above to the Pro Se Defendants at
the above address. v

That on February 24, 2016 a copy of the proposed Order sent to The Honorable R.
Lawson Mclntosh was mailed to the above Pro Se Defendants at the above
address.

That on February 24, 2016 | mailed to Pro Se Defendants a copy of the Notice of
Motion and Motion for entry of Default and Striking the Pleadings of All
company Defendants to the above Pro Se Defendants at the above address.

That on March 29, 2016, 1 mailed to Pro Se Defendants a copy of the Order
entered on March 21, 2016 to the above Pro Se Defendants at the above address,

That no mail sent by me to the 629 Hemlock Avenue, Myrtle Beach, South
Carolina for the above mentioned Pro Se Defendants has been retumed by the
U.S. Post Office as being undeliverable. '

Based on the fact the U.S, Post Office has delivered multiple Notices to the 629
Hemlock Avenue, Myrtle Beach address and the Swilleys’ confirmation that they
reside at such address, | continue to n_mil notlces and pleadings to that address,

SWORN to before me this ﬁ_day
of fil .2016. :

Nofaky Public for the State of South Carolina, x

My Commission Expires: | u./ J0d |
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

‘ i FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

e Nt

COUNTY OF HORRY
Gabriel Barnhill and GSB Enterprises,
LLC, :

_ Plaintiffs,

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K, Swilley,
SMG Partners, LL.C, SMS Services, LP,
William C, Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )
)
)

)
)
)
)
Vs, )
)
)
;
CERTIFICATE OF SERVICE

Group, LLC,

Defendants,

)
)

Gabriel Barnhill and GSB Enterprises, CASE NO, 2014-CP-26-3362

LLC,
Plaintiffs,
Vs,

)
)
)
)
J. Floyd Swilley, J. Floyd Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C, Piner, WCP Limited, LLC, )
Alicia A, Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, L.P,, )
Sage Private Equity Group, )
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc,, Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)

)

)

Defendants, )

’ )

I, Sally J. Huffman, Legat Assistant, do hereby certify that I am an employee of Nate
Fata, P.A., Counsel for Plaintiffs Gabrie! Barnhill and GSB Entemﬁses, LLC and that on May

lé, 2016 did serve a copy of the Affidavit of Sally J. Huffinan via U.S. Mail as follows:
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Gabriel Barnhill and GSB Enterprises,
LLC,
Plaintiffs,

Vs,

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,
Heath Causey, and Sage Financial
Group, LLC,

PLAINTIFFS’ NOTICE OF MOTION
AND MOTION FOR SANCTIONS

Defelidants.

vvvvvvvvvvvvvvv

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362
LLC’ ’ .
Plaintiffs,

VS,

SMG Partners, LLC, SMS Services, LP,
william C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,

Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group, '
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

)

)

)

)

| i
~ J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
)
Defendants. )
)

TO: DefendantsJ. Floyd Swilley, J. Floyd Swilley Investment Advisors, SMG Partners,
LLC, SMS Services, LP, William C. Piner, WCP Limited, LLC, Alicia A. Piner, ,
Heath Causey, Sage Financial Group, L.P., Sage Private Equity Group, Secured
Asset Factoring Exchange, Inc., SAFE, Inc., Digics, LLC, Sage Funding, L.P. and
Christopher Pitcock and their counsel John Leiter, Esq.
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809 Holdings, LP and its Counse Mark D. Neill, Esq.

YOU WILL PLEASE TAKE NOTICE that Plaintiffs, Gabriel Barnhill and GSB
Enterprise, LLC, by and through their attomey, Nate Fata, will move this Honorable Court
within ten (10) days after service hereof or as soon thereaﬁer for an Order for sanctions due to
Defendants failure to provide responses to discovery items which were addressed at the April 20,
2015 hearing and subject to the May 22, 2015 Order.

A hegring was held on April 20, 2015 with regard to, inter alia, Plaintiffs’ Motion to
Compel Disdovery filed on September 5, 2014. Defendants were to provide complete responses
by May 20, 2015. No responses were provided. .'By Iétter dated May 28, 2015, Plaintiff
requested Defendants to provide responses under the Court s Order. To date Defendants have
not provided rcsponses to the outstanding dlscovery 1tems in violation of the Court s Order. Due -

to Defendants’ continued stonewalling, the Court should i impose sanctions, award attorney fees

and costs.

Plaintiff’s counsel certifies that he attempted to resolve this matter with opposing counse]

prior to filing the motion and that any further attempts would be fatile.

WHEREFORE, Plaintiﬁs, Gabriel Bamh»ill and GSB Enterprises, LLC, request that this
Court enter the appropriate Sanctions Order against Defendants J. Floyd Swilley, J. Floyd |
Swilley Invéstment Advisors, SMG Partners, LLC, SMS Services, LP, William C. Piner, WCP
Limited, LLC, Alicia A. Piner, Heath Causey, Sage Financial Group, L.P., Sage Private Equity
Group, Secured Asset Factoring Exchange, Inc:., SAFE, Inc., Digics, LLC, Sage Funding, L.P.,

Christopher Pitcock and 809 Holdings, LP, in connection with their failure to provide full and

000405




complete discovery responses, award reasonable attorney fees in connection with this Motion

and hearing, and award all other appropriate relief pursuant to Rule 37, SCRCP.

Surfside Beach, South Carolina
June 8, 2015 '

tfully submitted,

. Nate Fata
NATE FATA,PA. -
Attorney for Plaintiffs
P.O. Box 16620
1500 U.S. Hwy. 17 N., Suite 215
Surfside Beach, SC 29587
Tel. (843) 238-2676
Fax (843) 238-0240
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*STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367
: ' , (formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises, :

LLC,
Plaintiffs,

YS.

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,
Heath Causey, and Sage Financial
Group, LLC,

" CERTIFICATE OF SERVICE

Defendants.

'vvvvvvvvvvvvvvv

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362

LLC,
Plaintiffs,

V8.

J. Floyd Swilley, J. Floyd Swilley

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,

Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P,, - )
Christopher Pitcock, : )

)
Defendants. )
) .

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an employee of Nate
Fata, P.A., Counsel for Plaintiffs Gabriel Bamhill and GSB Enterprises, LLC and that on June

z, 2015 1 did serve a copy of “Plaintiffs’ Notice of Motion and Motion for Sanctions” upon

...000407




Counsel for Defendants by mailing a copy of the same postage prepaid to:

John M. Leiter, Esq.

Law Offices of John M. Leiter, PA

1203 48 Avenue, North, Ste. 109

Myrtle Beach, SC 29577 :

Counsel for J. Floyd Swilley, J. Floyd Swilley Investment Advisors,
Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP,

William C. Piner, WCP Limited, LLC, Alicia A. Piner,

Heath Causey, Sage Financial Group, LLC, Sage Advisory Group, LP
Sage Private Equity Group and Secured Asset Factoring Exchange, Inc.

Mark D. Neill, Esq.

P.O. Box 2810

Murrells Inlet, SC 29576
Counsel for 809 Holdings, LP
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

)
COUNTY OF HORRY )
: )
Gabriel Barnhill and GSB Enterprises, LLC ) - CASENO,
X Plaintiff ) 2014-CP-26-08367
. ) .
v. ) MOTION AND ORDER INFORMATION
) - FORM AND COVER SHEET
J. Floyd Swilley, Et Al ) ‘
Defendant. )
Plaintiff>s Attorney: Defendant’s Attbmey:
Nate Fata, Esq., Bar No. 09866 John M. Leiter, Bar No.
Address: Address;
P.O. Box 16620 1203 48 Avenue, N., Suite 109

Surfside Beach, SC 29587
phone: 843-238-2676 fax: 843-238-0240
e-mail: nfata@fatalaw.com other:

Myrtle Beach, SC 29577
phone: 843-449-1451 fax: 843-449-4884

¢-mail: jleiter@48th.com other:

Nature of Motion: Plaintiffs’ Notice
_Estimated Time Needed: 15 minutes

of Motion and Motion for Sanctions
Court Reporter Needed: [X) YES / [[]NO

Written motion attached
[ Form Motion/Order
I'hereby move for relie

r ittion byAthe cou

\

SECTION II: Motion/Order Type

et forth in the attached proposed order.

June 8. 2015

Signature of Wttorngy for

PlaintYtf / [ IDefendant

Date submitted

PAID - AMOUNT: 25.00
[JEXEMPT: [ Rule to Show C
(check reason) [] Domestic Abus
[ Indigent Status [ ] State Ag
[[] Sexually Violent Predator Act
[] Motion for Stay in Bankruptcy
[[] Motion for Publication
(] Proposed order submitted
reduced to writing from
Name of Court Reporter:
[ Other:

at reques

SECTION III: Motion Fee

ause in Child or Spousal Support
e or Abuse and Neglect
ency v. Indigent Party .
[J Post-Conviction Relief

7] Motion for Execation (Rule 69, SCRCP)

t of the court; or,

motion made in open court per judge’s instructions

JUDGE’S SECTION
Motion Fee to be paid upon filing of the attached

order. JUDGE
[ other: -
CODE: Date:
CLERK'’S VERIFICATION _
Date Filed:
Collected by:
[[] MOTION FEE COLLECTED:

[ ] CONTESTED - AMOUNT DUE.

SCCA/233 (11-03)

T
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Gabriel Barnhill and GSB Enterprises,
ILC, =
Plaintifis,

VS.

)

)

)

)

)

)

)

;
). Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )
Group, LLC, )
Defendants. )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Gabriel Barnhill and GSB Enterprises,
LLC,
Plaintiffs,

vs.

J. Floyd Swilley, J. Floyd Swilley

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,
Heath Causey, Sage Financial Group,
L1C, Sage Advisory Group, L.P,,

Sage Private Equity Groop,

Secured Asset Factoring Exchange, Inc.,, )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

Defendants.

- N st Nwh

IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

2

=

M

=
2

B
P
[3

NER
030

=
2
z Z
ch. 2 <
PLAINTIFFS' NOTICE OF MOTIONG
AND MOTION TO COMPEL .
DEPOSITIONS OF DEFENDANTS

CASE NO. 2014-CP-26-3362

TO: Defendants J. Floyd Swilley, J. Floyd Swilley Investment Advisors, SMG Partners,
LLC, SMS Services, LP, William C. Piner, WCP Limited, LLC, Alicia A. Piner, ,
Heath Causey, Sage Finaneial Gronp, L.P,, Sage Private Equity Group, Secured
Asset Factoring Exchange, Inc., SAFE, Inc., Digics, LLC, Sage Funding, L.P. and

Christopher Pitcock and their counsel John Leiter, Esq.

copy
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809 Holdings, LP and its Counsel Mark D. Nein, Esq.

YOU wiLL PLEASE TAKE NO'”CE that Plaintiffs, Gabriel Bamhil) and GSB
Enterprise, LLC, by and through their attomey, Nate Fata, will move this Honorable Court

of Defendants. ,
The following Notices of Deposition were served upon Defendants:

. Plaintiffs* Notice of Deposition of WCP 30(b)(6) on November 16, 2015;

2 Plaintiffs’ Amended Notice of Deposition of Heath Causey on November 23,
2015; : ' _

3 Plaintiffs’ Amended Notice of Deposition of Lauge] Swilley on November 23,
20is; .

4.  Pliniffs’ Amended Notice of Deposition of Floyd Swilley on November 23,
2015; and

3. Plaintiffs' Amended Notice of Deposition of 809 Holdings 30(b)(6) on
November 23, 2015. ' .

'Defeudnnls did not appear for deposition. Multiple discovery sanction orders have been
enlered in this case, Defendants are further delaying discovery, Further consuhation would
serve no useful purpose, |

This Court should strike Defendants’ Answer and Counterr.;laim. award atiomey fees and

costs and award all other appropriate relief,

- 000411




Surfside Beacl, South Carolina
. 2015

December

R ly subfiijted,

Natk Fata

NATEFATA, P.A.

Attomney for Plaintiffs
P. 0. Box 16620

1500 U.S. Hwy. 17 N, Suite 215
Surfside Beach, SC 29587 ‘
Tel. (843) 238-2676

Fax (843) 238-0240

- 00041



STATE OF SOUTH CAROLINA ) IN THE COURT

OF COMMON PLEAS
' ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NoO. 2014-CP-26-08367
‘ _ (formerly 2013-’01’-26-02816)'
Gabriel Barnhill and GSB Enterprises,
LLC,

Plaintiffs,

VS,

J. Fioyd Swilley, J. Floyd Swilley 2
()
SMG Partners, LLC, SMS Services, LP, 2 o =2
William C, Piner, WCP Limited, LLC, CERTIFICATE OF SERVICE o = F
809 Holdings, LP, QC Financing, LLC, o ' u B =
Heath Causey, and Sage Financial a-’,z‘_ S
5

Group, LLC,

)

)

)

)

)

;

Investment Advisors, Laurel K. Swilley, )
)

)

)

))

Defendants. )

)

Gabriel Barnhill and GSB Enferprises,

CASE NO. 2014-CP-26.3362
LLC, |
A Plaintifrs, '

v§.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,

Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc, )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Suge Funding, Lp,
Christopher Pitcock,

Defendants.

)

)

)

)

)

J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

N et

L, Sally J. Huffman, Legal Assistant, do hereby centify that 1 am an employee of Nate
Fata, P.A., Counsel for Piaintiffs Gabriel Bambhill and GSB Enterprises, LLC and that on
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December &éfl: 1 did serve a copy of Plaintiffs' Notice of Motion and Motion to Compel
Depositions of D_efendants upon Counsel for Defendants by mailing a copy of the same poslage
propaid to: o |

John M. Leiter, Esq. _

Law Offices of John M. Leiter, PA

1203 48% Avenue, North, Ste. 109

Myrtle Beach, SC 29577

Counsel for J. Floyd Swilley, 1. Floyd Swilley Investmens Advisors,
Laurel X, Swilley, SMG Parmers, LLC, SMS Services, LP,

William C, Piner, WCP Limited, LLC, Alicia A. Piner,

Hearh Causey, Sage Financlal Group, LLC, Sage Advisory Group, LP
 Sage Private Equlty Group and Secured Asset Factoring Exchange, Inc.

Mark D. Neill, Esq..

P.O. Box 2810

Murrells Inlet, SC 29576
Counsel for 809 Holdings, LP

Sally J. Huffirtan V4
Legal Assistant to Nate Fata, P.A.
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY
Gabriel Barnhill and GSB Enterprises,
Lic,

Plaintiffs,

Vs.

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS SERVICES, )
Villiam C., Piner, wCp Limited, LLC,

S

809 Holdings, LP, QC Financing, LLC) ) |

Heath Causey, and SAGE Financia)
Group, LLC,

Gabriel Barphill and GSB Enterprises
L

)
)
)
)
, )
LC, )
Plaintiffs, )
)
)
)
)
)

Vs.

J. Floyd Swiiley, J. Floyd Swilley
SMG Partners, LLC, SMS Services; LP,
William C. Piner, WCP Limited, LLC )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, LP., )

SAFE, Inc. Digics, LLC, 9]-]

, LLC, 91-1, Plumbing)
LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
)
Defendants. )
)
TO:

.Comes now the undersigned Laurel Swilley, pro se (the
this Honorable Court to set aside the Order entered on March 2

support thereof states as follows:

000415

)
)
)
)
)
)
)
)

NOTICE OF MOTION AND MOTION
TO SET ASIDE ORDER OF MARCH 21, 2016

IN THE COURT OF COMMON PLEAS
JUDICIAL CIRCUIT
CASE NO. 2014-CP-08367
(formerly 2013-CP-26-0281 6)

10
A X3 LA

\

CASE NO. 2014-CP-3362

“Movant”), and hereby moves
1, 2016 (the “Order”), and in




1. At the time and date of the purported notice and of hearing this Movant was under the
veil of protection of Order of the Court signed on the 25% day of January 2016.

2. The Movant did not receive a copy of the motion or timely notice of the hearing that
resulted in the Order.

3. The Movant did not receive a copy of the March 21, 2016 Order except from attorney
Nate Fata’s paralegal and the certificate off service is dated March 29, 2016. The mailing
was received March 31, 2016.

4. The Movant contacted Horry County Clerk of Court’s oﬁice and was advised that no
mailings of any orders or notices have been sent to any of the pro se defendants including
the Movant. The Movant advised the Clerk off Court that Movant wa_s pro se with
multiple other fonner clients of Attorney Leitner.

a. The clerk advised that there were only two attorneys (Nell and Fata) who were 10
receive any notices and that nothing had been sent to any of the pro se defendants.
Pursuant to SCR 60 the Clerk of the c\Court erred by failing to properly notice the
Movant.

5. The Order is based upon errors of facts.

6. It is submitted, the Plaintiff should not be permitted to prevail within the constraints of
this Order in that same would subject the Movant to undue hardship and irreparable harm
while bestowing unjust enrichment upon the Plaintiffs. Due to the timing of receipt of
this Order Movant may follow with amendment or memorandum in more detail.
Wherefore it is prayed the Order of March 21, 2016 be set aside and held for naught and

for any and all proper relief to which the undersigned movant may appear to be entitled. -

629 ock Avenue
Conway, SC 29577

PH: 843-438-8413 -
Defendant
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IN THE COURT OF COMMON PLEAS |

STATE OF SOUTH CAROLINA )
: ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-08367
_ (formerly 2013-CP-26.0281 6)
Gabriel Barnhill and GSB Enterprises, ) , '
LLC, ) |
| Plaintiffs, )
v ) = %é o
VS, ) n‘;; ?o %
| S
= l_ o
J. Floyd Swilley, J. Floyd Swilley ) ot =
Investment Advisors, Laurel K. Swilley, ) B =3 Z,
SMG Partners, LLC, SMS SERVICES, LP,) 4 o7 . e
William C. Piner, WCP Limited, LLC, ) CERTIFICATE OF SERVICE;‘;‘ .
809 Holdings, LP, QC Financing, LLC ) Ly o
Heath Causey, and SAGE Financial ) c
Group, LLC, - )
Defendants. )
_ )
Gabriel Bamhill and GSB Enterprises, ) : CASE NO. 2014-CP-3362
LLC, ' ) _ '
Plaintiffs, )
)
Vs, )
: )
J. Floyd Swilley, J. Floyd Swilley )
SMG Partners, LLC, SMS Services, LP,)
William C. Piner, WCP Limited, LLC )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, LP.,
- Secured Asset Factoring Exchange, Inc. )
SAFE, Inc. Digics, LLC, 91-1, Plumbing,)
LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
- )
Defendants. ) |
_ ' ) '
: I, _Lﬂ%_ﬁ_&%, do hereby certify that 1 on _&F}_\__, j__, 201 Jg did serve a
copy of _&M}%_ upon counsel and Pro Se Defendants via U.S. Mail postage prepaid as
follows: '

J. Floyd Swilley
629 Hemlock Avenue
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Myrtle Beach, SC 29577

J. Floyd Swilley' Investment Advisors
629 Hemlock Avenue h
Myrtle Beach, SC 29577 '

Laure] K. Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMG Partners, LLC.
629 Hemlock Avenue
Myrtle Beach, SC 29577

SMS Services. LP
629 Hemlock Avenue
Myrtle Beach, SC 29577

WCP Limited, LLC c/o William Piner
606 Calhoun Street
Myrtle Beach, SC 29577

809 Holdings, LP

c/o Mark D. Neill, Esq.
Neill Law Firm

P.0. Box 2810

Murrells Inlet, SC 29576

QC Financing, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Financial Group, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Advisory Group, L.P.
629 Hemlock Avenue
Myrtle Beach. SC 29577

Sage Private Equity Group
629 Hemlock Avenue
Mynrtle Beach. SC 29577

Sage Funding. L.P.
629 Hemlock Avenue
Myrtle Beach. SC 29577

Heath Causey
1035 Pinwheel Loop
Myrtle Beach, SC 29577
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Digics. 1.1.C

¢/o Chris Pitcock Registered Agent
472 Mooreland Drive

Myrtle Beach. SC 29588

Digics. LLC .
c/o Christopher Pitcock 24242 Branchwood Court
Lutz. FL 33559

* Christopher Pitcock
24242 Branchwood Court
Lutz, FL 33559
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
counTy oF __prty

___JUDICIAL CIRCUIT
) CASENO:20/¢ -CP- 2b- 2367

_&l‘ﬂ:ﬁ/ Brarnh | t’lrd. QSEP]_%;M

A g

MOTION AND ORDER INFORMATION

) FORM AND COVERSHEET
)
— — ) ) = 3
. Floyd Swlleq, E+.81 ) T T
' ! KA Defendant. ) oF £ ‘,f._,
v _ _ R 4
Plaintifs Attomey: _ Defendant’s Attorney: ES A s
MB?__HB”NO.Offéé |, BarlR¢ o =
Address: : ' Address: g" = =
P D). Lo | bl 28 SuctsdefSe0 ol s> c'. = =4
Phone: @ .4 Fax g3 235-0%p| Phone: Fax = %7 . o
E-mail: nfofraf aJOther: E-mail: Other. 2 st
[ IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and II)
[JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS 1 and III)
. I ]_[ROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and III)
: SECTION I: Hearing Information ' '
Nature of Motion: y do(. /
{ Estimated Time Needed: Court Reporter Needed: NO
—— " SECTION II: Motion/Order Type o
ﬁWﬁtten motion attached
Form Motion/Order
' I hereby move

relief or actiogryy the court as set forth in the attached proposed order.

Lt o L oucl Sl 4| 2006 0

Signature of 4 for [_] Plaintiff /|| Defendant "a'lg]Dat submitted :
, SECTION III: Motion Fee

Rpap - amount: s_ &S 00

] EXEMPT:. [ Rule to Show Cause i

n Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect

V. Indigent Party

) indigent Statws [} State Agen
(] Sexually Violent Predator Act % Post-Conviction Relief
[CJ Motion for Stay in Bankrup

tC
] Motion for Publication DyMotion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[ other:
JUDGE’S SECTION :
(] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. ' ' .
[ Other: Date;

A , 20
W} CLERK’S VERIFICATION
Collected by: I/L.- I

E

- Date Filed:
] MOTION FEE CQ]/LECTED: $ GL 6
[} CONTESTED - AMOUNT DUE: §

SCCA 233 (11/2003)
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J. Floyd Swilley
629 Hemlock Avenue
- Myrtle Beach, SC 29577

April 1, 2016

Via Hand Delivery

Horry County Clerk of Court
P. 0. Box 677

Conway, SC 29526

Re: abrie] Bg

Enclosures

Copy to:

Nate Fata, esq.
Mark Neill, esq
Laure] K. Swilley
Heath W. Causey
Chris Pitcock
Other Defendants
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) ____JUDICIAL CIRCUIT
COUNTY OF __fla/ rif ) ‘
| ) CASENO. CP-___ -
. : ) '
L1480 Ent. e ) MOTION AND ORDER INFORMATION
— Plaintiff, ) FORM AND COVERSHEET
Vs, )
s )
= l . ) -2
Defendant 2 ..
b b e 225
PlaintifPs Attorney: . Defendant’s Attorney: ' ?—"f_g TS '
5 BarNo. 0 3£4 /4 ., HBaWNo » <
Address: 4 Address: e — 23
&m&&wf&_féﬁé’%ms“ - 5: o €
Phone: Mﬂ_ﬁx m= 28> b otyd Phone: Fax "’5 ==
E-mail:- _E-mail: +

OTION HEARING REQUESTED (attach written motion and complete SECTION81 nd lm
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and III) S

[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and III) -

SEC'I'ION I: Bearlng lnfomaﬂon

% PAID - AMOUNT: § 35""’
EXEMPT/ ] Rule to Show Cause in Child or Spousal Support
(check reason) B Domestic Abuse or Abuse and Neglect
Indigent Status  [] State Agency v. Indigent Party

[ Sexually Violent Predator Act Post-Conviction Relief

[J Motion for Stay in Bankruptcy -

[ Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)

[} Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
] Other:

. JUDGE’S SECTION ,
[T Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. _ .
[} other: Date: : , 20

CLERK’S VERIFICATION q :
-l .

Collected by: ﬁ Date Filed:
MOTION FEE COLLECTED: 5 ____ 0 7/

OONTESTED AMOUNT DUE s

SCCA 233 (11/2003)

000422



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-08367
’ (formerly 2013-CP-26.028] 6)
Gabrie] Barnhil] and GSB Enterprises, ) .
LLC:V ) )
Plaintiffs, )
) 22 =
Vs, ) ( ; %
| =32
J. Floyd Swilley, J. Floyd Swilley ) e — 9
Ihvestment Advisors, Laurel K, Swilley, ) - | TE = €
SMG Partners, LLC, SMS SERVICES, | | gz T 5
wmmm:mMnmemanu;) NOTICE OF MOTION AND MOTIONG" & <

809 Holdings, LP,QC Financing, LLC)) TO SET ASIDE ORDER OF MARCH 27, .'@16 ™
Heath Causey, and SAGE Financial ‘ c
Group, LLC,

Defendants,

Gabriel Bamhill and GSB Enterprises,
LLC

)
)
)
)
). . CASE NO. 2014-CP-3362 -
) ) ' ’ '
)
)
)
)
)
)

Plaintiffs,
vs.

J. Floyd Swilley, J. Floyd Swilley
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, ')
LLC, Sage Advisory Group, LP., )
Secured Asset Factoring Exchange, Inc. )
SAFE, Inc. Digics, LLC, 91-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)

)

)
Defendants. )
)

TO:  THE PLAINTIFFS ABOVE NAMED AND THEIR COUNSEL OF RECORD

Comes now the undersigned J. Floyd Swilley, pro se (the “Movant™), and her_ebj moves
“this Honorable Court to set aside the Order entered on March 21,2016 (the “Order”), and in

Support thereof states as follows: |
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1. At the time and date of the purported notice and of hearing this Movant was under the
veil of protection of Order of the Court signed on the 25" day of January 2016.

2. The Movant did not receive a copy of the motion or timely notice of the heanng that
r&sulled in the Order.

3. The Movant did not receive a copy of the March 21, 2016 Order except from attorney
Nate Fata’s paralegal and the certificate off service is dated March 29, 2016. The mmlmg
was received March 31, 2016. |

4. The Movant contacted Horry County Clerk of Court’s office and was advised that no
mailings of any orders or notices have been sent to any of the pro se defendants including
the Movant. The Movant advised the Clerk off Court that Movant was pro se with
multiple other former clients of Attorney Leitner.

a. The clerk advised that there were only two attorneys (Neil and Fata) who were to
receive any notices and that nothing had been sent to any of the pro se defendants.
Pursuant to SCR 60 the Clerk of the c\Court erred by failing to pmperly notice the
Movant.

5. The Order is based upon errors of facts.

6. Itis submitted, the Plaintiff should not be permitted to prevail within the constraints of
this Order in that same would subject the Movant to undue hardship and irreparable harm
whxle bestowing unjust ennchment upon the Plaintiffs. Due to the timing of receipt of
this Order Movant may follow with amendment or memorandum in more detail.
Wherefore it is prayed the Order of March 21, 2016 be set asxde and held for naught and

for any and all proper relief to which the undersigned movant may appear to be entitled.

£ nway, SC 29577
PH: 843-438-8413
Defendant '
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-08367
(formerly 2013-CP-26-02816)

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

>

)
)
)
Gabrie] Bamhill and GSB Eng ises, )
Lo : erpn ;
)
)
)

Plaintiffs, z B8 .
| 2 E 5
Vs, or ER
A=
J. Floyd Swilley, J. Floyd Swilley L 5 2
Investment Advisors, Laurel K. Swilley, ) g7 = Z
SMG Partners, LLC, SMS SERVICES, Lp,) ' .. = <
William C. Piner, WCP Limited, LLC, ) CERTIFICATE OF SERVICE" %=, 05
809 Holdings, LP, QC Financing, LLC ) ' C"
Heath Causey, and SAGE Financial

Group, LLC,

)

)

Defendants. )
‘ )

)

)

~ Gabtie] Bamnhil) and GSB Enterprises,
LLC, ' -

4

CASE NO. 201 4-CP-3362
Plaintiffs, " |

VS,

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC
Alicia A. Piner, 809 Holdings, LP,

- Heath Causey, Sage Financia) Group,
LLC, Sage Advisory Group, LP,
Secured Asset Factoring Exchange, Inc. )
SAFE, Inc. Digics, LLC, 91-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)
)
J. Floyd Swilley, J. Floyd Swilley )
)
)
)
)

. Defendants.

vvvvv

LJ. Floyd Swilley , do 'hereby certify that 1 op April, 1,2016 did serve a copy of Noticg of
Motion and Motion To Set Aside Order of March21, 2016 upon counsel and Pro Se Defendants via U.S, -
Mail postage prepaid as follows: '

Laure] K. Swilley
- 629 Hemlock Avenue

. 000425




Myrtle Beach, SC 29577

). Floyd Swilley' Investment Advisors
629 Hemlock Avenue
Myrtle Beach, SC 29577

Laure] K. Swilley :
629 Hemlock Avenue . -
Myrtle Beach, SC 29577

SMG Partners, LLC
629 Hemlock Avedue
Myrtle Beach, SC 29577

SMS Services. LP
629 Hemlock Avenue
Myrtle Beach, SC 29577

‘WCP Limited, LLC c/o William Piner
606 Calhoun Street
Miyrtle Beach, SC 29577

809 Holdings, LP

c/o Mark D. Neill, Esq.
Neill Law Firm
P.0O.Box 2810

Murrells Inlet, SC 29576

QC Financing, LLC
629 Hemlock Avenue
Mynrtle Beach, SC 29577

Sage Financial Group, LLC
629 Hemlock Avenue
Myrtle Beach, SC 29577

Sage Advisory Group, L.P.
629 Hemlock Avenue
Myrtle Beach. SC 29577

Sage Private Equity Group
- 629 Hemlock Avenue
Miyrtle Beach. SC 29577

Sage Funding. L.P.
629 Hemlock Avenue
Myrtle Beach. SC 29577

Heath Causey .
1035 Pinwheel Loop
Myrtle Beach, SC 29577
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Digics. 1.1.C
¢/o Chris Pitcock Registered Agent
472 Mooreland Drive
Myrtle Beach. SC 20588

Digics. LLC o
clo Christopher Pitcock 24242 Branchwood Court
Lutz. FL 33559

Christopher Pitcock
24242 Branchwood Court
Lutz, F L 33559
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY )

GABRIEL BARNHILI AND GSB
ENTERPRISES, LLC.

Plaintiffs,

vSs.

J. FLOYD SWILLEY, J. FLOYD

)

)

)

)

)

)

)

)
SWILLEY INVESTMENT ADVISORS, )
LAUREL K. SWILLEY, SMG )
PARTNERS, LLC, SMS SERVICES, )
LP, WILLIAM C. PINER, WCP )
LIMITED, LLC, 809 HOLDINGS, - )
LP, QC FINANCING, LLC, HEATH )
CAUSEY AND SAGE FINANCIAL )
GROUP, LLC. )
)

)

)

)

)

)

)

)

)

)

)

)

Defendants.

GABRIEL BARNHILL AND GSB
ENTERPRISES, LILC.

Plaintiffs,
vs.

J. FLOYD SWILLEY, J. FLOYD

SWILLEY SMG PARTNERS, LLC, SMS)
SERVICES, LP, WILLIAM C. PINER)
WCP LIMITED, LLC, ALICIA A. )
PINER, 809, HOLDINGS, LP, )
HEATH CAUSEY, AND SAGE )
FINANCIAL GROUP, LLC, SAGE )
PRIVATE EQUITY GROUP, SECURED )
ASSET FACTORING EXCHANGE, INC.)

SAFE, INC., DIGICS, LLC, 9-1-1)

PLUMBING, LLC, AND SAGE )
FUNDING, L.P., AND CHRISTOPHER)
PITCOCK, )
)

Defendants. )

2014-CP-26-3362

Transcript of Record

June 20, 2016




BEFORE:
Honorable William H. Seals, Jr.

Horry County Courthouse
Conway, South Carolina

APPEARANCES:

Natale Fata, Esquire
Attorney for Plaintiffs

John M. Leiter, Esquire
' Attorney for Defendants

Kay H. Richardson .
Circuit Court Reporter
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Barnhill, et al. v. Swilley, et al.

INDEX

January 4, 2016

I NDEJX

EXHIBITS
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10
11
12
13
14
15

16

17 -«

18

19

20

21

22

23

24

25

Barnhill, et al. v. Swilley, et al. - 2014-CP-26-08367 4
MOTIONS

(JANURAY 4, 2016)
THE COURT: Gabriel Barnhill versus Floyd Swilley.
Yes, sir? .

MR. LEITER: We f—-there are two motions on the roster.

One is a motion for reconsideration of the previous sanctions

ordered that you issued. And Mr. Fata reminds me that you
have denied that by an email to him, so that has been
resolved.

. The second is my motion to be relieved as counsel, Your
Honor, for the usual reasons none payment of the fees. We
have -- we filed it and we've served the -- just to put on the
record who I represent, since it's a long list, I represent
the Defendants other than the 809 Holdings, LLC, and Mr.
Feidler is here who represents them. And, I also do not
represent 0.C. Financing, LLC that's listed as a Defendant.
But the other Defendants, I do represent and I am requesting
that I be felieved as coﬁnsel. vI ask that they be given
thirty days in which to obtain new counsel.

THE COURT: All right.
MR. LEITER: I.believe that Mr. Fata, representing the
Plaintiff, does not oppose that.

‘THE COURT: Is that correct?

QR. FATA: Thank you, Your Honor. Nate Fata on behalf of
the Plaintiffs. I don't have any objection to that; that's

fine. I would just ask that maybe on connection with possibly
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Barnhill, et al. v. Swilley, et al. - 2014-CP-26-08367 5
MOTIONS ‘ '

|counsel getting in or us moving forward with the Defendants

pro se, that we have maybe a trial not before the date of May
lst. Obviously, thefe{s gonna be a lag ﬁow until February,
some time before I can>do'anything and I have to file motions
before the Court, i'll need to have time to get up to speed.

THE COURT: Any objections from you?

MR. FEIDLER: No, Your Honor, né objections.

THE  COURT: All right. Why don't you go ahead and
prepare me an order; give them thirty days'to'find new couhsél
and a trial will not be had before May 1st, 2016.

MR. FATA: Thank you, Your Honor.

MR. LEITER: Thank you, Your Honor.

THE COURT: Thank you. Y'all have a good day.

(ADJOURNED ~ 10:03 A.M.)
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Barnhill, et al. v. Swilley, et al. - 2014-CP-26-08367 6
CERTIFICATE OF COURT REPORTER

CERTIFICATE

I, the undersigned, Kay H. Richardson, Official Court
Reporter for the State of South Carolina, do hereby certify
that the foregoing is a true, accurate and complete Transcript

of Record of the hearing held in the case of Gabriel Barnhill,

et al. versus J. Floyd Swilley, et al., held in the Court of
Common Pleas for Horry County, Horry County Courthouse,
Conway, South Carolina, on January 4, 2016.

I do hereby certify that I am neither of kin, counsel,

nor interest to any party hereto.

Kay H. Richardson

Official Court Reporter

August 19, 2016.
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state of South'Carolina ) court of Common Pleas
. ) 2014—CP-26—08367
County qf Horry )

Gabriel Barnhill and GSB
Enterprises, LLC,

Transcript of Record
vs.

J. Floyd Swilley

February 16, 2016
conway, South Carolina

BEFORE:

Honorable R. Lawton McIntosh, Judge.

APPEARANCES:
15 Natale Fata, Esd.
Attorney for the_Plaintiff

stefan B. Feidler, Esq.
Attorney for the Defendant
809 Holdings

Teresa J. F. Bautz, RPR
Official Court Reporter

000436




EXHIBTITS
NO. DESCRIPTION

No exhibits‘submitted.
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(Thé hearing,commenced at approximately
10:07 a.m.)

THE COURT: This is Earnhillé

MR. FATA: Yes, Your Honor.

MR. FEIDLER: Yes, Your Honor.

THE COURT: This appears to be a motion to compel;
is that correct?

MR. FATA: Your Honor, yes, sir. Nate Fata on
pehalf of the Plaintiffs, the Barnhill Plaintiffs.
There are actually two motions.' One is a motion to
compel, slash, sanctions, and the second one is a
motion for summary judgment, judgment on the pleadings
for the counterclaims asserted by.the‘Defendants in the
14|l 1itigation. |
15 THE COURT: Okay. Let's go over the motion to
16|l compel first. You have the discovery that's in
17| dispute?
18 MR. FATA; Your Honor, 1 think with tbe motidn we
19|l had filed the discovery, notices of depoéition, 1 think
20l T have an extra set here. if you want me to hand it
21' up, 1 would be more than happy to do so.
22 THE COURT: I have it.
23 MR. FATA: Okay.
24 THE COURT: Give me one second, let me look over

2511 it, please.

000438




MR. FATA: Sure.
THE COURT: So is WCP a party, Causey, Swilley,

Swilley and 809 Holdings, all of those are Defendants

in this case?

MR. FEIDLER: Yes, Your Honor. But I only
represent 809 Holdings, LP. In fact, Mr. John ieiter,
he's an attorney, he was represénting thelother
Defendants. And admin'Judge Seals signed an order
relieving'him on the 14th of January, giving them 13
days to find new counsel. So I'm only heré on 809
Holdings, Lp, Ybur Honor. Aas you cén see, ﬁone of the

other Defendants are here today.

THE COURT: Are you here, sir, on the case of

14ff Barnhill versus Swilley?

15 ATTORNEY: No,_sir.

16 THE COURT: Okay.

17 ATTORNEY: Thank you.

18 THE COURT: Yes, sir.

19 MR. FATA: Your Honor?

20 THE COURT: Let's go to 809 first. And then as to
21|} the other o6nes, I don't know what in the world -- why

22 you would not Place somebody ‘up to be a 30(b) (6)

23f| witness for your corporation.

24 MR. FEIDLER: Well, Your Honor --

25 MR. FATA: I might be able to help --
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1 THE COURT: Okay.
2 MR. FATA: -- just to catch you up with the
3 backgxound.

THE COURT: Okay, sure.

MR. FATA: Because thls case 1s odd for me. After
20 years of practicing I've had a case where I've had
to come repeatedly to the Court for help during
discovery. There are three sanctions orders that have
already been entered by Judge Culbertson, Judge Hyman

and Judge Seals-in September of 2015. It was Judge

11l seals' order. Judge Culbertson entered an order in

12| January 2014. As you can see from the docket number,

13{ the case is kind of old;

14 so for two and a half years Or so I've been trying

15} to move the case along, get discovery. This case

16 arlses out of my 26- year old client at the time using a

171l bookkeeper, Floyd Sw1lley, who said I've got a great

18 investmeht for you, let's take your retlrement money

19|} and put it in this investment, it's a pawn shop, new

20l business start—up{ 1 call it the pawn shop Ponzi

21l scheme.

22 There are about $400,000 of other investors'

23| money, retirees, 70 years old, all put in Mr. Swilley

24l and Mr. Piner's pawn shop. They wanted to start a

25|l bunch of pawn shops on the beach. And they were using
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different people that they knew to start and ba51cally

fund their operatlons

That all went south. 809 Holdings was the first

vehicle, if You will, the investment vehlcle Mr.
Barnhill put in 115, 000 and I think he got one check
back for 2 000, nothing else. Mr. Swilley and

Mr. Piner then started another entity call SAF, Secured

Asset Factory, raised about elght or 900, OOO About

another $400,000 was lost
So in total there s 700,000 or so dollars that

have been lost by investors mostly in the Myrtle Beach

area, a lot of it retiree money. We started down this

14ff case in 2013, and .then in 2014 in 3 derivative action,

15

16}l Defendants. He then aSked to get out of the case.

17 John Lelter stepped in, was counsel for about 15

18| months. Same problem with discovery, had a hard time

19 getting information, had to come. here to the Court over
20) and over agaln He then wasn't being pa1d the
21 Defendants weren't communlcatlng with him obv1ously

22| They wouldn't show up for dep051tlons, they wouldn't

23| provide dates for depositions, they wouldn't do -

24l anything.

25 So I filed a motion to compel in December.
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Mr. Leiterfs motion tO pe relieved as counsel —-

THE COURT: What was your motion to compel, what
were Yyou seeking? | '

MR. FATA: My motion to compel that was filed in
December'sought to strike the answer and counterclaim
of these pefendants.

THE COURT: Were you seeking the deposition of
these individuals or the 30(b) (6) depositions at that
point?

MR. FATA: At the time 1 sent the notices, YeS.
sir, 1 was. | _

THE COURT: No, no, no, no. What I'ﬁ trying to
get in my mind, I'm soOIrry 1'm not being very clear, Yyou
have prior orders from three Circuit court judges
granting discoveryoand issuing_sanctions; correct?

MR. FATA: Yes, sir.

THE COURT: Wwere any of those orders to take the
depositions that you're requesting today?

MR. FATA: There was an order -- Ye€s ~7 there wWas
an orderxr, 2 consent_order actually entered in May 2015
that said the parties, pecause 1 had moved'to compel
depositions and discovery then, the parties agreed, Mr.
Leiter and 1 agreed that we would cooperate and get the

depositions done. And that's in that order, that

May 2015 order.
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THE COURT: The exact same individuals you're

seeking in this case?

MR. FATA: Yes, sir, Your Honor. I mean,

Mr. Causey, Mr. Piner. And Mr. Piner's since filed
bankruptcy so I can't get his deposition. I can as a

‘witness but not a4s a party, he's not a party. But

Mr. Swilley, yes, sir, okay.

And I don't know about WCP, I might have asked for

that deposition before, but certainly on 809 Holdings

10ff you can see it's an amended notice. So I've been

114 trying to. get —- these are the major players,,the

12} principals, 1nvolved in the organizations that were

13 _d01ng all the money getting, spending. And so that's

14 who the primary suit's against.

15 So yes, Your Honor, we had already addressed that

16f] issue with the Court. The judge asked us to figure it

17ff out. We tried to figure it out, 1I thought we had a

18 plan, it didn't work. We've got a trial not before

19/ date of May 1 now. So now I am here two and a half

20l years after beginnlng the suit with a counterclaim I

211 know nothing about with no information, I have no

22|l depositions, yet.

23 The case has already been postponed by Judge

24l Seals. - He understood that we needed some more time in

25 January when Mr. Leiter was getting out. He said,
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okay, I'l1l give the pefendants 30 days to get new
counsel. and after that, you know, we need to take
off. So 1l haven‘t‘been able to take off.

So what I'm asking the Court is to strike the
answer and counterclaims at 1east of those pefendants
who are not here today. That was in the motion. I
sent each .of those pro se defendants separate notice of
hearing that's beén filed-with the Clerk of the Courts.
1 took care of that. |

10 in addition, I'm sure Mr. Léitef notified them of

P

11l the upcoming hearing. But we would like the Court to

12|l just address this issue becauseé —~ and I have an

affidavit for attorney's fees -~ pecause I haven't

14| gotten anywhere. and I don't have any more information

15|l now than when I first got the counterclaim pack in like

16|l 2013.

17 and 1've been here, this is the fourth'or fifth

18|l time, discovery, 1. would call discovery abuse. And

19|l 1've never had a case where 1've had to ask the judge

20|} to get involved three times and been given sanctions.

21l In fact, Judge Hyman said, and these are his words, Yyou

22l xnow, you're sandbagging Mr. Fata. And that's in his

231 order, that wasn't my language, but he said that. And

24|l T haven't had the judge say that to anothér litigant

25|l while 1've been practicing in Horry County for 21
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years, sir.

So what I'm asking for 1s if I'm not going to

strike the answer and Counterclaims, 1 would like to do
that and get an order for attorney's fees. If the
Court doesn't want to grant that, then my second
p031t10n would be make the Defendant show up at my
offlce when I send out the notice, these pPro se
Defendants, because they're not here. Aand if they
don't show up, then thelr answer and ~Counterclaim jg
Stricken, so I can just move_forward and prepare for
trial. |

THE COURT: That's.Causey and the two Swilleys?‘

13 MR. FATA: Causey and the two Swilleys, yes, sir.

And then 809 Holdings 1 --
THE COURT: Yeah, we going to talk about 809 in

"just one second. 1I'p inclined to grant your motion to

17} strike the pleadlngs and for fees.

18 MR. FATA: Yeah.

19 THE COURT: 1f you have Prior orders of this Court

20 saying Heath Causey, Will Swilley -~ apm I pronouncing

21 that Correctly?

22 MR. FATA: Swilley.

23 THE COURT: Floyd swilley.

24 MR. FATA: Floyd.

25 THE COURT: ‘You are to appear for a.deposition or

7
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you'll face sanctions, and they still haven't done
it --

MR. FATA: Well, the_orders in the past were on
discovery:, interrogatories, requests for production of
documents;, not giving me any information. So I---

THE COURT: ell, that s what I was asking you
earlier[ you know, specifically what were the prior
‘discovery orders concerning?

MR. FATA: Requests for production of documents,
jnterrogatory responses. There is a May 2015 order
that specifically addressed the depositions, pecause I
had fiied motions toO compel.

THE COURT: And that May order, that's the consent
order you entered into with the driver?

MR. FATA: YeS, it is, Your Honor: Yes.

THE COURT: Does it provide any alternatives in
the event they don't'cooperate?

MR. FATA& No, 1t does not, Your Honor. I don‘t‘
pelieve it does. 1 believe it's Plaintiff s motion to
compel depositions and pefendant's motion to quash
deposition notices have peen resolved. - The parties
shall cooperate on the setting of the depositions.

THE COURT: ‘And that's dated May of last year?
MR. FATA: May 22, 2015 is the filed date.
THE COURT: All right. I'm going to grant your

~
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motion to strike the pleadings as to Causey ang the

Swilleys.
MR. FATA: Yes, sir.

THE COURT: If they're not going to participate,
they obviously don't have or retainéd other counsel or
don't seem to want to participafe in'this action. 1
think it's appropriate.- You will need to prepare an

affidavit of attorney's fees as to those Defendants.

MR. FATA: No, Your Honor.

THE COURT: Under the rules, 1 think you have to

give a ten-day notice.

“MR. FATA: Okay.
THE COURT: Ten days. You can go ahead and give

15l it to me. Have you filed that?

16 MR. FATA: Yes, sir, at this point.

17 THE COURT: Yeah. Now, as to 80972

18 MR. FEIDLER: . Yes, Your Honor.

19 THE COURT: Let me ask you, going back to May, was

20l 809 addressed in that order as well?

21 MR. FATA: Your Honor, I believe it was because,

22 1ike I said, this notice in December was -- Oor November

23}l that I said was an amended notice, and 1 believe this

24]1 809 notice has been kicking around, 1 just amend it

25| from time to time to try to get another date that might
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work, it ﬂever wofkéd. But I can't definitively answer
that guestion without looking through the whole.file,
and I don't have the whole file here because it's
voluminous.

THE COURT: Ypu‘re shaking your head that yes, 809
was in that consent order; is that co:reét?

‘MR. FEIDLEﬁ: I hope'I was not, Your Honor. I
might have just been -- |

THE COURT: Well, let me ask you.

MR. FEIDLER: - Yes, Your Hohor. -

THE COURT: Give me one good reason, one, why 809
hasn't participated in discovery like they're supposed
to in any case, ODNe€.

MR. FEIDLER: Well, Your Honor, I'm kind of new to
this. 1 did go over the file. | |

THE COURT: }I,understand that. 1 figured ﬁhat you
must be.

| MR. FEIDLERQ. This ié just a complicated case.
There's a companion case thét --
20 THE COURT: I understand- it's complicated.
21 MR FEIDL?R: fes, Your Honor. | |
22 THE COURT: It's probably complex. But it's not
23 complicated to say this is the person who is going to
24|l speak for this corporation, and they appear for a

deposition. That's not complicated.
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MR. FEIDLER: Yes, ‘Your Honor.
THE COURT: That's very straightforward.
MR. FEIDLER: Yes, Your Honor.

THE COURT: So at this juncture, how long you been

in this case?

MR. FEIDLER: I've been with the firm since

August .17th. And I believe this is one of the first

Mr. Neill obviously has been here before that on the

10Jl companion case.

11 THE COURT: - S0 going back --

12 MR. FEIDLER: Yes, Your Honor.

13 THE COURT: -- tell me why. I mean, even once you

141 received the motlon to compel at thls juncture, what

15]| have you done to say, hey, hang on, let me get my folks

16l to name and let's get them part1c1pat1ng 1nstead of

17} waiting until today and I guess saylng mea culpa, I'm

18 not sure.

MR. FEIDLER: Your Honor, I don' t know how to

20 phrase it, but I guess my ablllty to argue for my

21 cllents is as good as whether they Cooperate with me,

22| Your Honor.

23 THE COURT: Well, and 1I know that you're limited

24 to what you can or cannot say. Have you attempted to

25
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for the corporation?

MR. FEIDLER: I know the two members of the
corporatipn, I cannot clearly -~

THE_COURT: The questien is you OF your firm --
jet me clarify thet. Has any legel repfesentetive of’
the~corporation sought to have whoever name the
spokesperson for the corporation?

MR. FEIDLER: Your Honor, i cannot tell you yes Or
no, I do not know that answer. I know that Mr. Swilley
and Mr. Piner are representatives of that corporation.
And they are the gentiemen that we have been in touch
with per 809. They‘were notified of this heering, they
13} knew everything ﬁhat‘s going on, and we are just --
14|} we'rxre trying to move-—— 809 at this.point is trying to
15| claim bankruptcy. of course we've said that months ago
16l and that's just something we're waiting on them to do
17l is to get them out of here.
18 It's my understanding as to just_809 and the
19|l depositions that they did not attend, that there was a
supposed gentleman'e agreement petween Mr. Fata and
21 Mr; Neill over the phone. Maybe that should have been
22l followed up by an e-mail or a letter that they would
23|l continue those depositions until a later date.
24 THE COURT: 1Is that true?

25 MR. FATA: No, Your Honor. Wwhat the‘conversation
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was, I need some dates, how about this date, that

doesn't work, give me_somé dates. And then I don't

hear anything. Mr. Neill is‘trying to work with
Mr. Piner and Mr. Swilley.

Mré. Swilley is a léwyer, Yoﬁr Honor. So she
pPractices disability law in Conway. So this is not
foreign to them. They've beén in other, i call them

Ponzi scheme lawsuits before in federal court in

Oklahoma. There's a Us Bankruptcy Court judge ruling

on Mrs. Swilley trying to-discharge a confession ip
judgment from the Oklahoma case.
And the judge, Judge Wade, said, You can't do

that, you agreed in front of that federal Judge

14
15
16
debt.

So what I'm trying to tell the Court is there's 3

L 17

18
19 hlstory with the Swilleys for sure, it's in this brief

20ff that was flled on April 22nd. I have an extra copy if

21l Your Honor would like to read it with the Sw1lleys

22|| Mr. Plner is kind of -- he went into bankruptcy, So

23}l he's not going to talk to hls.counsel,.this is not on

24|l the front burner.

25
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The Swilleys are very used to doing this, they've done .
it before. And I'm at the ouch point where I've got

two months left to get ready for a trial and I've got,

you know --

5 THE COURT: _Nothing.'

6 MR. FATA: -- nothing. And I've been trying to
1] get something. And so there wasn't a gentleman's

gll agreement, jt's -- there's radial silence, like what's
gl going on. I've been heéring 809 is filing bankrﬁptcy

for three mbnths. Well, that's another delay tactic.
So, you know, - at this point if they have money to

pay the lawyer, then I guess Wwe got to go to trial. 1If

they're-going to file bankrubtcy, great, then I don't

have to come pother the Court, get you to waste_your

time. I apologize for that, but I don't have any other

choicé. Judge Seéis -- |

17 THE COURT: This is what I get paid foi.

184 MR. FATA: I understand, Your Honor, but -- 2

19 | THE COURT: 1It's not a waste of your time.

MR..FATA: -- it's very frustrating.

THE COURT: Sure. '

MR. fATA: Two and a half &ears. My client's out

$113,000 he said he made. I'm getting sued for what.

I put 115 in, I got a $2,000 check and I'm getting

sued. And I'm paying you, and I don't even know what I
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did. I didn't have access to the checkbook I didn't

receive anything other than a $2 000 check they Sent to

me.

So, you know, and the case is compllcated but my
cllent didn't have access to any of the money And

he's getting sued and I don't know no, so we can't move

forward, so --

- THE COURT:. Let me ask you, the representative of

the 809 --

MR. FEIDLER: Yes, sir.

11 THE COURT: -- is Mr. Swilley?

12 MR. FEIDLER: Yes, sir.

13 THE COURT: And what I think I'm hearing you say

141 is we've tried to get him to give‘us Ssome names and

151 whatever, and we're just not .getting anything back from

16} him; is that a'fair statement’

17 MR. FEIDLER: Your Honor, we've asked him to give

18}l us some dates on depositions. We signed a scheduling

19 _order that gives us, I believe it's either March 2nd or

20}l 3rd to get those depositions done.

21 THE COURT: Right.

22 MR. FEIDLER: And, Your Honor, we've tried, we've

23} attempted, and it's just a -- ‘
24 THE COURT: 1I'm going to strike 809's pleadings as

251 well.
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MR. FEIDLER: Yes, Your Honor.

THE COGRT: I'm going to do the same as to
attorney fees, and you just need to send a‘copy over to
counsel. 1 want you to make\sdre that your order
provides -- from what I'm hearing, the attorney's'for
809 have attempted to cooperate. | |

| MR. FATA: Will do, Your Honor. 

THE COURT: Also, I want to hear you on the
judgment‘for the pleadings pecause I might want to make
an alternative finding in this case as well. .So go
ahead and ask or argue your.motion for -judgement on the
pleadings. |

MR. FATA: Thank you. Will do, sir. Your Honor,
in the motion for judgment on the pleadings there are,
in essence, and I have a memorandum that was filed
‘Deéember 21 with the Court.

THE COURT: 1 saw that in there. I have not read
it so... | |
MR. FATA: There'afé several causes of action in
the counterélaiml “The first lawyer for the pefendants
raised frivolous proceedihg act, quantum meruit,
uéurpation of partnership opportunity, negligent
misrepresentation, breach of fiduciary duty and breach
of loan agreement.

THE COURT: Go over those again.
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" 16

21

23

20

MR. FATA: Sorry, Your Honor, I was a little fast.

THE COURT: Frivolous lawsuit?

MR. FATA: For all Defendants. And then quantum

meruit for 809 Holdings, uéurpation'of partnership
opportunity for 809 Holdings,.negligent
misrepresentation as to 809 Holdings, breach of

fiduciary duty as to 809 Holdings, and breach of 1oan

agreements by Floyd Swilley.

THE COURT: Okay, sir. Well, the frivolous claim
is something that's just not right. ‘I mean --

MR; FATA: (Correct.

THE COURT: ~-- and it seems to me the cases say

13}| you bring that up at the end of the day. 1I'1l1 grant

your motion as to that. Go ahead and tell me about

15 quantum meruit.

MR. FATA: Quantum meruit, Your Honor, as to 809

17§ Holdings, any claim 809 Holdlngs has as to Gabrlel

18 Barnhlll would be as to his status as a limited Partner

19yl in. that 1nvestment because that's what he was given, a

20)f limited partnership interest.

Mr. Swilley and Mr. Piner, through their entltles,

22 retained a general partnership interest, okay. So

under the limited partnership statute that I've cited

24l in the brief, limited partners aren't liable for

25)f anything else other than whatever they contribute; in
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other words, You can't sue a limited parther as if he
was a general partner. He's not_obligated for any
partnership debt unless he signs off'on a guarantee or
some type of written acknowledgement that, yes, I'm
Qoing to be liable.

Ssimilar to a member in an LLC, the statute's very
clear, members in LLC's; unless they -~

THE COURT: Well, let me ask you this. Under the
Limited Partnership Act, doesn't that just cap your
liability but it doesn't cap your method of getting to
it?

MR. FATA: I think it's —- I don't think the
13|} Limited Liability Act allows the‘partnershipAto sue you
14)] for quantum meruit, to sue the limited partner. Maybe
151 you lose your membership interest or your limited
16 partnership --
17 THE COURT: But if they sued you fer -— and I'm
1é asking, .I'm going to read your brief -- if they sued
i9 you for gquantum meruit, equitable claim, and they seek
20ll damages up to the amount of your investment.in the
21|l 1imited partnership pased on that cause of action, you
22|l say that's inappropriate?
23 MR. FATA: I say that's jnappropriate. I doﬁ't.
24|l see how they get --

25 THE COURT: You have no equitable claim back
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against the limited partners is what you're sayifig?

MR. FATA: No. You've got their -- the money is
there, that's the -- the limlted partner doesn't get
paid back on his investment, that's what's lost. But
in this case 809 Holdlngs hasn't stated a claim oz'come
forth with any ev1dence as to what kind of quantun1
meruit it deserves.

THE COURT: Well, judgement pleadings are just
that. | |

MR. FATA: Yes.

THE COURT: 1 mean, I'm looking at the pleadlngs
themselves for the facts; right?

MR FATA: Yes, sir. And it's also -- it's a
summary judgment motion as well.

THE COURT: Oh, it is?

MR. FATA: It's judgment on the pleadings and
summary judgment, because we're this far into the
two—and—a—half—year litigation I don't have any
facts, there are no facts to support any of these
claims. And even if there were,'statutbrily under the
Limited‘Partnership Act, I think my client's shielded
from liability unless you signed off on something
saying I'm going to be liable as a partner for these
type of qnasi partnership allegations, which they're

not. He's a limited partner.
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So it's two motions iﬁ one, judgment.on the
pleadings and/or summary judgement because there are
some issues of fact this late in the day. |

THE COURT: I‘'m sorry, 1 didn't know, sir.

MR. FATA: Well, I didn't explain it welf; Your
Honor. So the same would'be true for any type of
claims with QC Financing, LLC. In the sﬁmmer of 2011,
Mr. Swilley was getting 1nvestlgated by the Attorney
General's office for 2a lot of this, and he had to get
out of the that 1imited liability company.

He gave his -- he gave like an interest, like a
25 percent membership interest to Barnhill. And QC
Financing, LLC is the entity that had the pawn shop/
that ran tﬁe pawn shop and that borrowed the money from
15|l 809 Holdings.
16 THE COURT: SO your motions are directed to all of
171l the named original Defendants and I'm looking at not
18|l the third partvaefendants. .
19 MR. FATA: That's correct, Your Hoﬁor. Oonly the
20|l original Defendants filed counterclaims. And after the
21 cbunterclaims'ﬁere.filed, Mr. Leiter stipulated on
22 Abehalf ef all of the Defendants that it was just 809'
23l Holdings that was asserting the claims. It's not clear
24 from its counterclalm that it was: the only one

25|l asserting a counterclaim, with the exception of Floyd
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Swilley's Ccounterclaim for breach of loan agreement.

THE COURT: Got you. Okay.

MR. FATA: so there is no duty owed as a member of

the limited llablllty company, QC Financing, that Mr.
Barnhlll could allegedly have, or as 3 llmlted Partner
of 809 Holdings he doesn't owe any duty And even if
he d1d there are no facts to support any of these -
causes of action.  There is no ev1dence. There is anp
affidavit that was filed, I think,-by Mr. Piner last
Friday I got it, Thursday or Friday.

THE COURT: Ahd-he's the gentleman that filed

bankruptcy?
MR. FATA: .Yes, sir.

14 THE COURT: Got it.

15 MR. FATA: So 1 had filed the motion to. strlke

16
17

18 1nformat10n and belief. That doesn't comply with Rule

190 56. 1 can hand up my motion that's already been filed

201 in, Your Honor.

21 And the other two or three bParagraphs in his

22 affidavit, it's really only one Page and -- I'm sorry.
three and the flrst four and the second

23 Paragraphs two,

24y four just allege some conclusory Statements stating

without any basis that Mr.

25 Barnhill was involved in the
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day-to-day operations of the pawn shop. He was not, he

has a full-time job. He's always had a full-time job.

He was Jjust an 1nvestor, and he got stuck with the

wrong crowd, and this is where he 1s three'years later.
THE COURT: And Mr. Piner is one that you've also

sought to have his deposition taken?

MR. FATA: Yes.

THE COURT: TBut ne doesn't participate in it?

MR. FATA: Correct.

THE COURT: He gives an affidavit?

MR. FATA? That's right, that's right, Your Honor.

so as to the negligent -- I'm trying to move forward --

the negligent misrepresentation claim fails under the

pleading pecause it talks about 2a mlsrepreséntation or

alleges a mlsrepresentatlon of what would happen in the

future. You have to mlsrepresent something, .a current

fact that you kxnow to be untrue today, not what you are

going to do in the future. It's kind of like a broken

promise is not enough to oring a f:aud claim. So we

have a case cite of Allegro V. Scull‘, 762 S.E.2d 54, a

2014 case that supports that to strike that.

The breach.of fiduciary duty claim, again, my
client's a 1imited partner. 1f anyone has a f1duc1ary
duty, it ﬁould be piner and Swilley who are the general

partners. They set up QC Financing, they were the

-
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original partners involved in that, And they sued their
former partner, Dave Wllklnson, who apparently took off

with some stuff, they sued .him.

And so if there is any breach of fiduciary duty

claim, it would be as to those general partners, not a
limited partner or a member in an LLC that had no
51gnatory rlght to any checkbook, never got any money.
We asked in dlscovery, the judge did order this, Your
Honor[ if you're going to allege misappropriation of

10 funds, you got to identify the funds.

11 So the response I get is, well, we don t really
12| know any specific dates, we Just want you llable for

131 all the damages from our suit that we had against Dave

14}l wilkinson, a former partner. ’And that's simply not

15§ compliant with discovery. So there is no evidence to.

16l meet any of the elements for any of these claims.

17ff That's why in the. second suit they were never raised.

18§ 1 thlnk the second. lawyer realized they weren't going

19§ to go anywhere, they were a waste of time.

20 But at this point two years into the litigation,

21}l we're asking for the Court to either by summary

22|l judgment or a judgment on the Pleadings or under the

23|l motion for sanctions, depositions, just to strike them -

24| or get rid of them so we don't have to deal with them,

25f1 Your Honor.
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THE COURT: All right, sir.

MR. FEIDLER: Yes, Your Honor. It is our
understanding that Mr. Barﬁhill was in fact in that
pawn shop with Mr. Wilkinson, who he did find a
judgment agaihst for $785,000.

THE COURT: Say that again, please.

MR. FEIDLER: Mr. Wilkiﬁsqn in the companion case
pbefore this case, it is our impression that Mr.
Wilkinson and Mr.jBarnhill were in that pawn Shop
dealing with the assets -~ |

THE COURT: Well, what do you base.that impression
upon?

MR. FEIDLER: Well, Your Honor, we have an e-mail
where Mr. Wilkinson e-mails my Clients_and says, as far
as I;m coﬁEerned, Mr. Barnhill and 1 are partners in
this pawn shop. From what I've heard, they were in

this pawn shop, they were accepting assets.

pecause we don't know what was in that pawn shop.
Mr. Wilkinson in the companion case, and we have
pictures of this and I have affidavits, he actually
backed up a horse trailer and packed everything into
that horse trailer from the pawn shop and left for
Tennessee. |

THE COURT: Who did?

000462
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MR. FEIDLER: Mr. Wilkinson, in a companion case.

\
It is our --

THE COURT: Did Barnhill and Wilkinson file K-1's

on the pawn shop?

MR. FEIDLER: I'm sorry, Your Honor, I honestly do

THE COURT; That's a partnership return. Did they
ever file partnership returns or anything of that
nature ihdicating there was existence of a partnership?
MR. FEIDLER: Your Honor, I don't believe so.

MR. FATA: Your Honor, because Mr. Swilley handled

all the bookkeeping for QC Financing, the pawn shdp, I

13} think the answer is no.

14 THE COURT: And how long was this pawn shop in

15} existence?

16 MR. FATA: Approximately end of 2010, early 2011,

17f} till about August, T think, 2012. So 18, 20 months.

18 THE COURT: Okay. All right, go ahead. I don't

19§l mean to interrupt you.

20 MR. FEIDLER: No, Your Honor, you're fine. 1

21| think Mr. Fata's stuck on the limited partnership and

228 find a fiduciary duty there. I think this goes beyond

23| that. I know the Court may be able to find that there

whether that's based on statute, the

24 wés a legal duty,

250 limited partnership --
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THE COURT: What statute?

MR. FEIDLER: Statute, yes, Your Honor, I'm sorry,
mispronounced that. Based on a relationship or
property interest or some special circumstances. And
we are under the impressidn -

| THE COURT: Well, let me -~ I'm going to.give you
an opportunity. | |

MR. FEIDLER: Yes, Your Honsr.

THE CbURT: I warnt you tbAeducate me. Give me
specifically_factually the special circumstances that
have been proven to exist based on the discovery that's
taken.place at this juncture.

Mﬁ. FEIDLER: To this juncture, none, Your Honor.
We were waiting.to take Mr. Barnhill's deposition to
find that evidence, to find those facts, to find out if
he was in fact in that pawn shop deallng with the
day-to-day transactlons, dealing with the assets.
| They're taking in assets in this pawn shop, and
there's no bookkseping.of this, and also they're gone.
and that's where -- this is where the gap -- this is
where the gap is. This is what we'relgoing to probably
be leanlng on is whether or not we can prove how much
asse;s were in there, how much assets were taken out,
whether Mr. Wilkinson and Mr. Barnhill were together,

whether that's a limited partner OrI whether they are
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just conducting business on a day-to-day basis. That's

where everything's kind of relying on.

And we've asked Mr. Fata, of course he's asked us

for -- to schedule these depositions, we asked him, we
would like to schedule Mr. Barnhill's deposition, we're

waiting on that. Aand as soon as we can depose

Mr. Barnhill, 1 believe that will open up a little b1t

more for us to pin down exactly what was in that pawn

shop and what he had to do with that.

10 THE COURT: Has Mr. Fata not allowed Yyou to ‘take

li Mr. Barnhill's depositioh?
.12 MR. FEIDLER: Your Honot, w1th all due respect to
.13 Mr. Fata, I belleve you asked him Thursday or Friday
14} for those dates
15 THE COURT: So éssentially what I'm hearihg is
16 that the Defendants won't cooperate in any ferm or
17 fashion,_although they'vevbeen orderea to. And at this
juncture because they'haven't codperated we're '
entitled not to have summary judgment 1ssued against

us; is that a fair statement in some sense of the word?

MR. FEIDLER: Yes, Your Honor.

22 1 THE COURT: You're belng the sacr1f1c1al lamb here

23 'today; aren't you°

24 MR. FEIDLER: I am, Your Honor.

25 THE COURT: All right, go ahead. I told you I
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would let you argue, goO ahead.

MR..FEIDLER: Your Honor,‘i reélly don't have
anything else to say other than we're just waitimé_to
take depositions.

THE COURT: I got you, okay.

MR. FEIDLER: We're just waiting to proceed oﬁ
this.

THE COURT: Mr. Fata, I'm going to read your:
memorandum before I issue my order on that.

MR;-FATA: Yes, sir. _

THE COURT: My prior ordef'striking the pleadingé
on the‘Defendants that you asked for is granted. You
need to provide them and 809 your affidavit of |
attorney's fees. | |

_MR. FATA: Yes, sir.

THE COURT: Givé them ten days to object. Now, as
far as the attorney's fees goes, if there is an
objection raiéed py your client, 809 or the other pro
se individual Defendants -~
MR. FEIDLER: Yes, Your Honor.

THE COURT: -- it would seem to me more expedient
for you guys to consent at this juncture for another
circﬁit court judge to be able to hear it. Because I'm
from Anderson, and I can See€ the logistics of that

peing a problem.
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MR. FEIDLER: Yes, Your Honor.

MR. FATA: -Your,Honor, I consent to that' And by
the way, the affidavit of attorney's fees that I
submitted is about $1, 050, so it's not blg.

THE COURT: It's not big.

MR. FATA: Yés, just for the Court's --

THE COURT: Do you have a problem consenting to

that?

MR. FEIDLER: No, Your Honor, not at all.

10 THE COURT" Just the fact just the amount of it.

11f In other words, attorney's fees is going to be

12| awarded -- are going to be awarded, excuse me. Just

13|} the amount may be determined by another-circuit.court

14} judge just for logistical.

15 MR. FEIDLER: Absolutely.

16 THE COURT: 1Is that okay with you?

17 MR. FEIDLER: Yes, Your Honor.

18 THE COURT: Okay, all right. Anything further?

19 MR. FATA: No, Your Honor. Would you like the

20} proposed order in seven days or?

21 THE COURT: Just, yeah, if-you would. Does that

22|f give you enough time? Make sure you give me a copy of

23| the proposed order.

24 MR. FATA: Yes, sir.

25 THE COURT: Wait until I issue my order on the
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summary judgmeht. I'm inclined to grant it, I'11 fell
you, I'm sure you can tell.
MR. FATA: Yes, Your Honor.
THE COURT: But I want to read first -to make sure
I'm not just missing the mark totally; okay?
ol MR. FEIDLER: Thank you, Your Honor.
7 . MR. FATA: = Thank you, Your Honﬁr.
8 THE COURT: 'Thank you, guys. I appreciate it.
(The hearing concluded at approximately
0] 10:41 a.m.)
11 (End of'Transcript of Record.)
12
13

14
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Barnhill, et al. v. Swilley, et al.. ) 3

(on’ the record, January- 13, 2014.f
THEACOURT; Okay. The next one - 1s 2013—CP-26—2816,

Gabriel Barnhillgaﬁd GSB Enterprlses LLC versus J. Floy_

Sswilley, J. Floyd Sw1lley Investment Advisors, Laurel K =

| swilley, SMG Partners LLC, SMS Services LP, Wllllam C. Piner,

WCP Liﬁited LLC, 809 Holdlngs LP, QC Financing -LLC, Heath

Causey and S 4_g_f£1nanc1al Group LLC. Accordlng to my. roster  '
'the‘matter is before the Court on a motlon for sanctions.
Please glve the ‘court reporter your names and who you
represent
MR. FATA: Your Honor, Nate Fata on.behalf of the
Plalntlffs Gabriel Barnhill and GSB Enterprises, LLC.
THE COURT All right. o _
MR. LEITER; Your Honor, John Leiter on behalf of all of
 the Defendants except for QC Financing, LLC. .So 1 represent
d. Eloyd'Swilley, J. Floyd Sw111ey Investment Advisors, Laurel
K. Sw111ey, SMG Partners LLC, SMS Seyrvices LP, William C.
Piner and WCP lelted LLC, 809 Holdlngs 1P, Heath Causey anq
sage Flnanc1al Grouo\LLC '
| THE COURT: All right. All right; Mr. Fata, this is
your motion? - - . | o ‘ ' o

MR. EATA: Yes, Your Honor.
| TﬁE COURT: All rigﬁt. Let me hear from you.

MR. FATA: _Your’Honor{ this isuagmot;on for'sanctioﬁs for

failure to comply with discovery. We had filed the'motion~on'
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'actlon arises out of a Pon21 scheme that the Defendants came

‘ company, whlch would loan money to companies’ who would then

‘I pawn shop ,About $400,000 was raised by Mr. Swilley and Mr.

:Adler, prlor counsel, was engaged by the Defendants. We

18:-d1dn -t hear anythlng from h1m We didn’t get any response to

Barnhill, etlal. y,-Swilley,.et al.

November g, 2013 That motlon relates to a.consent order. on

dlscovery that was entered on September 20”2 2013. Thls

up.w1th -and sollc1ted varlous 1nvestors, 1nclud1ng my cllent.
-Mx.. Sw1lley was my client'’s accountant and Came up with thlS
idea that he was g01ng to make lots of money in the factoring

bu51ness and that he and his partners could set up a factoring

pay higher rates of 1nterest on those loan monles and all

those loans would be secured by assets It turned out to be a

Piner and their related~colleagues. "In this action there’s a
pending action, a parallei action against Mr. Swilley . for
-another $200, 000 in‘another investment company-about the same

time. -

o We. served dlscovery w1th the complalnt in Aprll  Mr.

-

dlscovery requests. We flled a mot1on in July of 2013- for the
'dlscovery motlon, gets heard or set for a hearlng. In
_September 2013, a-day before the hearlng, Mr. Adler calls me.
He says, “I'll give you, you know, what you need ” I said,
“Here s a consent order ” I think he gets 30 days for ;~

complete answers, you know, ‘the standard consent order to

resolve the dlscovery motlon - We’' get that in p;ace.. He‘sends:
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Barnhill, et al. v. Swilley, et al.- . 5

in October, I think October 15", 2013, he sends the discovery
and he’s got ob]ectlons to the 1nterrogator1es, and‘he's '

partlally answered some of the rnterrogatorles, “and ‘these were

.falrly detailed 1nterrogator1es 1 call h1m up, and 1 sald,'

“You know, we would have gone through all these objectlons atv

,the'first hearlng and I've already been waiting five. months

and now I've got this.” 1 said, “I’'m going to write you a

letter; but I need to get these,vI'need to get-this'

infOrmation;" So I spend a good bit of time writing a four-

page letter, outlining, it’s part of hy motion, saying,'“These,
are all the- def1¢1enc1es You'know, the time to object to j'
1nterrogator1es is long gone. You already'filed‘a'consent
order. You 51gned_1t; The Judge entered 1t,” and 1 don’t, ;
don’t hear anything.

So’ a couple of weeks goes by. | I.file this motion.for

sanctions asklng for the rellef that’'s under.the law that I'm

-entltled to ask for, and I guess I would hand up to the Court

two cases. One is the Ball case versus Canadlan Express
which has a little sectlon just that under motlon to compeli
as the'Court might know, under Rule 37(A) the prevalllng party
can get attorney s fees, and I'm g01ng to submit an aff1dav1t
for attorney’s fees, and also the QZO decision, whlch stands
for the- prop051tlon that in certain c1rcumstances, if the

.matter s bad enough, the Court can strike the .answer .or- strike

the pleadlng of: the non- compllant party for the"dlscovery \oﬁu
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' THE COURT: Isthat what you’re asking.for? What are you
asking foré ’ . -

MR. FATA' I've:asked for both in my, in, in my pleading,
and I ll hand up my aff1dav1t for attorney’s fees

THE COURT. A11 rlght. ‘
MR FATA - And 1n my aff1dav1t Your Honor, I, I'm snre I

ihave ‘more than flve hours, but I’ve asked for flve hours of

tlme at my hourly rate

THE COURT: Okay Now, have they prov1ded any dlscovery

51nce you’ ve flled thls mot10n7

MR. FATA: So, so Friday afternoon Mr. Lelter calls me,

and I’ve known Mr. Leiter for many years, and he says, “I've-

{Just been engaged or. retalned by the Defendants, and I’11 be

flling a notlce of appearance, and I'm trying to get through
this dlscovery 1ssue,” and I sald,'“Well it’s Friday

afternoon I got to go to the hearlng There S nothlng I can

ldo at this pornt, and-1’ve wasted a lot of time already. You

know, this 1s_a long time coming.” Mr. Adler was relieved

under the Court’s order in December from belng counsel because

"he had a confllct or he couldn’t resolve ‘a confllct ~among the -

parties, but in that order rellev1ng h1m as counsel The

' Judge, I thlnk it was Judge Hyman, ordered that the Defendants

nhad the_obllgatlon to comply w1th dlscovery of cOnrsefathis,;
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Barnhill, et al. v. Swilley, ‘et al. o , 7

THE COURT: Right.

MR' FATA: - So but thls mornlng I d1d get supplemental
responses with more information than I had had prev1ously from
Mr. Leiter, nd I thlnk Mr. Leiter 1nformed me. that he has'
some additional records, which I belleve are --.

MR. LEITER: They’re here. -

MR. FATA: -- voluminous. I.don‘t know'how many banker
boxes, that I didn’t have up until'this.morning; and i haven’t
recelved them yet, but I d1d get responses I»have not had an

opportunlty to go through them to see what's still at issue.

I don’t. want to bore the Court with line by line 901ng

through. At thls p01nt I don't think that's fair for me or

for the Court, but that s the status. - SO what we’ re asking
for is to strike the answer, and we understand that’s a
drastlc remedy, and,.you know, it’s in the Court’s dlscretlon,
and -- but there 's some discussion about that in the QZQ case,
that it is a drastic remedy We understand that, but if
nothing elsé, for the attorney s fees for having to come here
to force an order that's already been mentioned in another
order, then to come to the Court,.we believe the - attorney S
fee request of $1,500 plus the $25 filing fee is fair and
reasonable.. it’'s obviously not Mr Lelter s fault, and we’re

not saying that. It’'s, you know, the Defendant's had plenty

of time: tozget.this stuff to me in December and early January.:

- T e

ifﬁtheyihad:WantedftquYourﬁHonor:i'i=. S ettt
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THE COURT: ° All right Mr. Le1ter°

MR LEITER- Thank you, Your Honor First; Mr. Fata’s a

.good trial lawyer. So let me . start with his, hlS descrlptlon

of the case as a Pon21 scheme This is not --. ‘he alleges

somethlng that he' would llke to say is a Ponzi scheme. It’s
not a Ponzi scheme: His cllents were. fully aware .0of what ‘they

were getting into. They ve lost money. They clalm they’ve'

lost money in it. We claim it's because of -their own

wrongd01ng in it, but they just want money out of this because
they didn’ t get what they wanted, . and so. that’s what the case
is- about, that’s what we’re going to prove.

ln terms of.the dlscovery, I need‘to, again, not correct
the, record because Mr. Fata was accurate in what he sald but
expound on the reCord My clzent, you know, how Mr. Adler
handled 1t I can’t tell you, but the consent order enlarging -
the dlscovery time was flled, was signed. So thatis in
olace.’ On;the date requlred that the discovery be served,
was served; My clients did file answers to the

lnterrogatorles, d1d give, produce documents, and in fact

‘produced over a thousand pages of documents

. THE COURT _When was this?

'MR. LEITER: On October 15%.
rHE'COURT:' Okay. |
MR. LEITERerEheLday that it. was. due.

.THE.COURT -Ali:rlght _;nmxf;f;xiqf';m; B - EEA
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MR LEITER: So I w1ll say that ‘my cllents dld not maybe

: answer every questlon perfectly, but by no means did they

engage 1n bad faith or gross 1nd1fference ‘or w1llfu1ness in,
thlS, nd to make matters worse, and just I say worse, I thlnk
what sheds llght on what is happenlng here, the dlscovery.was
served on October 15th the due date .according to the consent

'order. Durlng thls tlme, Mr, Adler s in the process of .

-w1thdraw1ng as counsel . S0 Mr. Fata's letter went out, I

|pelieve it’s dated October 21°%, 2013 Mr. Adler flled his

motion to be wrthdrawn or hls motlon to w;thdraw as counsel on
October 28%.. So at this tlme.that this -- that more: dlscovery'

is being requested, Mr. Adler is withdrawing as.counsel. A

hearing was held and the order granting Mr. Adler's motion to

.w1thdraw was December 11th 2013 - Now, two days after, 1

believe, well.a few days after the motion "for. sanctions-. was

filed, the Court sent out its- notice, notice of motlons, that

thls matter was on the motions roster. When it came time to
lhear the motion to w1thdraw, apparently Mr. Adler was not

'aware of that or d1d not inform the Court because when the -

1 belleve Judge Hyman srgned the order allowing the
withdrawal, ln 1t it states that there are no pendlng motions.

In fact, thls motion was pendrng Normally, I mean, I would

| say the general practlce is is that a cllents whose attorneys

withdraw are allowed a.certaln amount of tlme to f1nd new

counsel, usualeJlétts;sayABQ:days:”;Ehat:was not_orov1ded in
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' “You know, I, I see that we were not perfect in this, but I

‘|clearly, yes, technlcally, we have a'duty to’ give addresses,

'teStimony-as being quote,

' QC‘PaWn”, end quote,. or quote “Inventory issues relative to ocC

Barnhill, et al. v. Swilley,. et 51, 10 -

this case. The cllents did Just recently retain me. We ve
been working on == I’'ve been working on catchlng mysel;f up to
speed w1th the case. It is a document—lntensiﬁe case. ‘When 1

was- then famlllar w1th the facts;, I did call Mr. Fata and say,

don t see how this really rises to the level of sanctloms, and
if you just give me tlme, we can’ work through thls,f'and~1
can’t blame Mr. Fata, but the motlon was on the roster and he
aaid, “No, I want to bring 1t to court.” .

Going to the October 21°t letter, just to give you'a
flavor, 1 agree w1th Mr, Fata that we don’t want to go through
this line by line, but I am dolng thlS to help address the
issue of why sanctions are not called for 1n thls case.’

Number one, Mr. Fata says in 1nterrogatory number one, whlch
is the stahdard one saying, “Let us know who the w1tnesses
are,” Mr. Fata notes that addresses have not been prov1ded

Some had been, but not all addresses had been prov1ded 'So

but we’ve provided the names of witnesses, and that’s what’s

important. When- it came time to say what the w1tnesses were

going to testify to, appafently Mr. Adler would describe their | -
“Actions of Plaintiffs relevant to
Pawn”, end quote.

Mr. Fata.wasn't.satisfied with those, and

again, I’m not blamingﬁhfm;szi"mibhiihptzbezeitherh bdt the
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'Barnhill, et al. v. Swilley; et al. ' ' . 11

point is 1s that when you're giving answers to what the people
are 901ng to talk about, the witnesses, my experlence is that

no matter who you are, no matter what you try to do, they

«falways come in broadly and very generallzed. It's just the

practice, and so I belleve they attempted in good faith.to put
Mr. Fata on notlce of’ what they were 901ng to testify to.
In my answers, my amended answers, we did expound on
that, but we dldn“t change anythlng I mean, i really do
thlnk that he was glven that klnd of notice. Now, there are a

couple of thlngs that we d1d not prov1de, for 1nstance, tax

‘returns. When 1 talked to Mr. Fata on.Frlday, I-said, “Would

you consent to these be1ng put under-a protective order, a
confldentlallty order," ‘and he said yes, and so, we have,lwe
have those returns now to provide to “him.
here was.an issue of, of an 1nvest1gatlon done hy the
Attorney General’s Offlce, and he asked for those documents.
My client d1d not prov1de those, but Mr. Fata, I he;ieve,
subpoenaed those documents. I have a, I mean, they didn’t --
MR. FATA: Your HOnor, those documents, the Attorney
’General's Office'wou;d not release documents that were
submitted by his client. His cllent objected under attorney-
client privilege to produc;ng documents glven to the State.

'MR. LEITER: 1 haven't --

MR. FATA: and that/s -- that..was:.a.problem I had.

B P

i THECEQURT: 1 GOt YOI =aris T e X
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MR ' LEITER: I was just 901ng to say that, you know, he

had -the subpoena power, he pursued it, but we have those

'documents to give. So I thlnk there might be one or two minor

,wthlngs, some documentatlon on liens that I Stlll don t have, -

but in the great scheme of thlngs, that’s minor, but 1f you’

went through the answers or the responses prov1ded to my -- by

my clients, they attempted in good faith to answer these, and .
_.(

THE COURT Well, have you, in your responses that &ou ve
provided, . have you ralsed ‘any ob)ectlons based upon pr1v1lege
or anythlng of that nature? ' '

MR. LEITER: No, Your Honor.

THE COURT: Okay. éil.ridht. Anything'in repry?

Mﬁ.vFATA: No. Other than I believé there’s a bunch of
other dbcuments that I baven’t been given.

MR. LEITER:  We have them.

MR. FATA: So just put that on the recoré,'Your Honor. I
believe‘itfs yoluminous because therefs_three banker_boxes ‘
here., . ,

MR. LEITER' Well let me just explaln the three. .'One :
are I brought the documents that had already been prov1ded and
that flllS up one banker box. .Then one of ‘the banker boxes is

what I'm about to give you, but it’s my set. 'So this 1ncludes

| the Attorney General 1nvestlgat10n, the tax: returns

R e R L i T -y g,

MR CFATAm-YOKay. .. o miaiae o e S b e,
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Barnhill, et al. v. Swilley, et al. ' 13

MR LEITER. And.they're marhed Mr. Floyd's resoonse to.
E the Attorney General's request, tax returns So these are the
few document : == when I say few, I mean, they don t take-up a
complete ‘banker’s box, but these are the documents that werev
objected to orlglnally, and we're not -- no-longer objectlng
to them. _ _
' ThE COURT: All right. -All-right - I'm going.to
.partlally grant the motlon for sanctlons in that they have
prov1ded some dlscovery "I'm not g01ng to strike theix
respon51ve pleadings; however, after you have an opportunity
to go through these, 1f 1t's Stlll deflclent, you can file
your motlon at that time. I am going to award attorney s fees
and costs of 1525. - Defendants are to pay that within ten days
of today. Anythlng - I can just do a form 4 that says it's

partlally granted they pay 1525 within ten days, that there

not had opportunlty to go through it. Once they complete
. going through that dlscovery, 1f it st111 proves that.it is
'def1c1ent in any way, then you can contact ‘him for it or flle
your motion for additiona; sanctions or‘whatever_the case may
be. | - /

-MR. FATA: Thank you, Your Honor. v R

THE COURT: And we’ll deal with it then. Okay?

. . 285w, MR. LEITER: Just §o we’re clear,'YourrHonorﬁmon;that,

'T*UWZSW'the.consultatlon“ruies are Stlll in .placér: R b SOBORElE & it Mr':fata

~
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feels that somethlng s 1ncomplete, he would flrst contact me,
let me know what he thlnks it is? | ’ |

THE COURT: “That would be my understanding. This ‘isn’'t

on a tr1a1 roster or anythlng, is 1t7

MR FATA Noh.no, no.

THE COURT: Yeah. The one thing I wanted to make sure is

that. glven the prlor dlscovery order, 1 thlnk that the time

for ralslng any objectlons has passed. So I don’ t thlnk that

your clients can- oppose any dlscovery request at this- late -
date based upon pr1v1lege or whatever, that they re 901ng to -

have to produce it, give him the opportunlty to go through and

see 1f they have, but yeah, he’ll stlll need, 1f it’s

deficient, he 11 need to call you and say “f need to get.

this. However, thls shouldn t be the case, but if he went

through something and the Defendants object to thls
1nterrogatory based upon the fact that it v1olates the

attorney-client pr1v1lege, well then he’s not going to need

to contact them. "He, he can go ahead and file his motlon for

sanctions:then. All right?
MR. LEITER: Thank you, Your Honor.
MR. FATA: Thank you, Your ﬁonor.

THE COURT: Thank you:

(Adjourned. )
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'I; the under51gned, Grace L. Hurley, Official Court

Repotter'for the State of'SOUth Carolina, do hereby certify
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of Record of the hearing held in the case of Gabriel Barnhlll,

et al v. J. Floyd Sw111ey, et al.; held in the Court of
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PROCGCEEUDTING S
THE COURT: Barnhill versus J. Flbyd Swilley, et
al. Mr. Fata, you are moving for sanctions againét
Mr. Leiter?

MR. FATA: Your Honor, it has happened very

rarely, but it's happened twice in this one case, and

it is not his fault.

THE COURT: Let me hear it.

MR. FATA: If 1 could hand up 2 _memo and my

affidavit for attorney's fees now?
THE COURT: There is a motion for judgment on

pleadings; that is withdrawn?

MR. FATA: Yes, Your Honor. You had a long week,

Your Honor. I've handed up my memorandum in support

of the Barnhill Plaintiff's Motions for Sanctions and
Affidavit of Attorney's Fees. I wéuld like to give
the Court a little background and then talk about this:
particular motion and why it is appropriate.
Unfortunately, in this case this is a anzi

scheme case where Mr. Barnhill, along with'seven other

investors, invested at Mr. Swilley and Mr. Piner's

urging or request for solicitation into a factoring

investment in 2011.

THE COURT: A what?

MR. FATA: They call it factoring. You give
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$115,000, like my client; and then you are going to
get a note that pays you back 1 percent per month on
your original investment the first six mqnths,

6 percent, and then a percent?and-a-half forgthe next
six months, so it is a 15 percent return. During the

terrible interest rates we have had, a lot of people

bit on that, and my client was one of them. So he

jumped in, along with six, seven investors, to the
tune of $360,000. Most éf the investors were the
accounting clieqts'of Mr. Swilley, who has an
accounting practicé. Mr. Swilley is married to Laurel
Swilley, who has a Social Security Disability practice
in Conway. Mr. Piner is --

THE COURT: She's an attorney?

MR. FATA: She is, but I don't know if she's
South Carolina licensed. She might be listed in
anéther state, but her practice 1is federal disability
Social Security claims, 1 believe; Your Honor. 1In any
event --

THE COURT: What happéned to the days where you
would get a pot holder, yoﬁ know? Thét is before your
time, but like the chain letter. 1 bet Mr. Battle was
not evén that old. - No, we never did that.

MR. FATA: Yeah, like send $§50. in any event, my

client became an investor under the notes, and an
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equity -- he became a limited parfner in 809'Holdings,d
that is where all tﬁe invgstor money was funneled to.
809 Holaings wés going to 1loan money that was to be
collateralized to a pawn shop that Mr. Swilley and
Mr. Piner wefe starting with a:third gentleman. All
the collateral from.the pawn éhop was stpposed to
secure the notés, but we don’'t have any lien
documents, and the pawn shop went out of business.
There was no collateral. There’was a suit against QC‘
Financing, which is the pawn shop, .and there was a
default judgment.

My élient, somewhere in the relatidnship, knew
things was going downhill in August of 2011 and tried

to get involved with the pawn shop to see what he

could do.

THE COURT: Let me get this straight. A Ponzi

scheme constructed to finance a pawn shop?
MR. FATA: Yes.

THE COURT: And your clients bit that?

MR, FATA: Yes. Yes. And Mr. Swilley was going

to open a bunch of pawn shops and use his clients from
the accounting practice to fund that, because he
coulén't'get,a loaniotherwise, Ivdon't think. Be that
as it may, this lawsuit -- because only $2,000.was

repaid to Mr. Barnhill out of the $115,000 -- this
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lawsuit was filed in April of 2013. That is
important, becauée we have a $cheduling §rder that
.says trial ﬁot before October 27th or 29th, 2014,
which is less than a month.

In April of 2013, I served discovery’with summons
and compléint, and I didn't get any answers. So then
1 went and got a consent order from the then opposing
counsel, Mr. Adler, sayiné he would ﬁrovide full and

complete answers. I didn't gét any responses, so I

a motion to get discovery responses . for everything
fhat I was asking for, and that was heard by Judge
Culbertson in.January of this year, 2014. Judge
Culbertson‘partially érantéd the motion for sanctions
and ordered_fees. »I'll be honest, I've been
practicing for 21 years and only asked for discovery
sanctions twice, and it has been in this .case.

THE COURT: How much did Judge Culbertson give
you? |

MR. FATA: In fees?

THE COURT: Yeah.

MR. FATA: 1500 and the filing fee. So I'm
trying to prepare for trial. What I found is -- from
the records that I've been given, because we had to go

through all the pank statements because a lot of
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information was not provided -- a lot of money is
going out to the defendants to their companies or to
themselves. That was not disclosed to us. So while
the investors lose over $300,000, the defendants have
made money on this whole prdject and moved onto, yet,
aﬁother iﬁvestment scheme_calied "Safe." Safe is the
subject of Mr. Hills, who represents a plaintiff
investor, wﬁo Mr. Twig lost money in that Safe
investment and in 809 Holdings.

| So I'm trying_-— we're here because i'm.trying to
get fipancial informatioh on some very basic issues..
First, what payments did you make to investors in
. Under

2012, persons you've identified as investors.

Request to Admit, that request was denied, None. I

- have a check that is in here, in the filings, Your

Honoxr, and it is a check to Mr. Twig for $25,000 sent

to him with Mr. Adler's cover letter, Exhibit H, that

says, These funds represent liquidation value of Mr.

Twig's 25 shares of 809 Holdings, LLC. Mr. Twig was
disclosed as an investor in 809 Holdings --

THE COURT: Are you telling me Mr. Twig invested
in 809>Holdings and in Safeé |

MR. FATA: Yes. Defendants are very good
salespeople, Your’Honor.‘ Be thaf as it may, it is

clear that a payment was made, I don't know why the
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defendants choose to deny this reﬁuest to admission.
1 then took the deposition of Ms.-Caufman (phonetic),
who gave $48- or $49,000. She is retirement ége. She
ijs still working. She gives this to Mr. Swilley, and
she says, From.time to time he would pay me and give
me part of my money back. I said, How much has he
given you, and she said, Before this deposition, I
told him I needed a thousand dollars, Sso he gave me a
thousand dollars, but he's given me other money. My
deposition of Ms. Caufman was in May, the first one.
We had to continue it. The first one was in May of
2014. 1 have asked counsel, Mr. Leiter, to pr0vid¢
copies of those checks. 1 did not get a résponse} I
indicated to Mr. Leiter that I thought his answers Or
his client's answers Qere not accurate, and I never
got a response. Ms. Caufman comes$ back in June, and 1
said, How much have you gotten, aﬁd she said, About\
$10,600, but I just asked Mr. Swilley before this last
deposition for $13- or $14,000 because I want to pay
off my car, and he said, okay, I just need til the end
of July.

So, Your Honor, in this Ponzi scheme it is
tracking money that is important. My client is left
with $2,000 on a $115,000 investment, and otﬁer people

are getting paid, and the defendants are getting paid.
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‘he's trying to discharge it.

I've asked in interrogatories from April of 2013 for
payments made to defendents, and there have been
three, four, five, six payments never disclosed to the

defendants themselves. I can show you where they are

outlined with the checks.

So having learned of that, after I go through all
the bank statements and spend tens of hours, and after
Judge Culbertson ruled on this in JahUary, and<after 1
had a September consent order that I would get full
and fair disclosure of all of these’answers, I still
don't have them today. I can't prepare for trial for

the end of this year if I don't have that basic

information.

It is not complicated, and the defendants are not

strangers to litigation, Yocur Honor. They have been

involved in other lawsuits. Mr., Swilley was irivolved

in an Oklahoma lawsuit ten years ago, and he told the

Court -~ because he was in an investment scheme that

loet a hundred million. dollars -- that he would

confess judgment for $300,000 and not try to discharge

it in bankruptcy. He went through a long litany of

everything that it was so under the bankruptcy code he

would not discharge it, Two months late; he is in

front of the bankruptcy judge in South Carolina and

Judge Waites issues a
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20—§age order saying you are not going to discharge
this debt because you pled guilty -- or you agreed
under the confession of judgment in federal court that
you would not file dischargeable liability, and now
you are trying to do it on an invoked judicial
estoppel, yoﬁ are not doing that here.. You are giving
it up.

Your Honor, Mr. Leiter took over this case in
Janhary. I understand, you know, he's trying to do
what he can do, but I don't have answers to discovery
that have been subject to orders with the court. It
is pretty'simble stuff. They know how much money fhey
have gotten paid, and they can produce the recofds
because the witness says, Yeah, I got a check from
Mr. Swilley. '1 mean,ll don't know why I can't get
that check. I want to see where the money is coming
from, because I have tovtrack it down. There is a lot
of cash that went ﬁhrough the pawn shop.

THE COURT: Mr. Leiter, what is the problem?

'MR. LEITER: Thank you, Your Honor. My old
mentor used_t§ say, 1f we had eggs} we would have eggs
and bacon, if we had bacon. Mr. Fata is trying to do
that. He ﬁants the Court to believe that this is a
Ponzi scheme. It is not proven; in fact, it is not

true.
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So going to the motion for sanctions, it is true
that I got in late, and it is true that Mr. Fata filed

a motion for sanctions. Most of the things had been

provided before my time to Mr. Fata, but some things
after this oonsent order had been entered into were

not readily turned over, these inoluded confidential
matters likes tax returns and an Attorney General's

investigation, by the way, of these operations --

THE COURT: }ax'returnS'are just normally
produced in almost every case, 1 mean, when do you
not have a tax returnAavailable?

MR. LEITER: So we did produce i;, Your Honor.
I'm suggesting that at the time I got.in,‘a multitude
of documents have been turned over, but I'm‘explaining

some of them that was not turned over, including tax

.returns.

THE COURT: This is what gives me concern.
Mr. Fata says that'there was an obyious attempt to
provide information, but he has uncovéred, through his
investigation, evidence of many payments having been
made to the defendants and other investors that were
not reported when he was given information concerning
ﬁhat payouts had been made, and he's been able to find
that through depositions and other ways. Why wasn't_

that stuff turned,over?

¥
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MR. LEITER: If I can dissect-that, Your Honor?
The deposition he's talking about is an investor,
Joyce Caufman, who uses Mr. Swilley as a tax preparer.
Mr. Swilley is an enrolied tax aéent. He’s'allowed to
do that. He's doing nothing wWIong, but he's doing her
taxes as well. She‘asked, in'eséencé, for a tax loan,
that is whét she testified to, that is what she
received. So --

THE COURT: 1Is that what she said she got, 
Mr. Fata? |
MR. LEITER: I have parts of the depqsition.
MR; FATA: I asked her how much ﬁoney does she
think she got out of the investment account, and she
said about SIOPOOO' multiple paymenté. She doesn't
know where the money is coming from. She's a little
fuzzy, so- 1 need to see the check to see where the
money is coming from. She's been paid, and she thinks
she's been paid from that account, but she doesn't
know.
TﬁE_COURT: Mr. Leiter is teiling me, if 1
understand you correctly, Mr. Leiter, we have
responded toO the discovery.
MR. LEITER: We have, Your Honor, on that. Now,
can I dissect it a little deeper? The answer to your

question is, yes, but to go into it a little more
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deeply, Mr. Fata's motion for sanctions includes

Ms. Caufman, that we're talking about now. I was

"handed today the check from Mr; Twig about4809. 1
don't know anything about that, so I would object to
being handed that today.

MR, FATA: That.was discovery once;

MR. LEITER: It was not part of your motion, Mr.
Fata. The motion is quite clear that this deals with
Ms. Caufman, and that is what I'm here to respond to.
Mr., Fata refe:epced anothef company called "Safe, "
which is another investment vehicle( not identical to,
but similar'to 809. . Again, it is our position that
although these are not your normal Exxon investment
kind of iﬁvestmenf strategies, they are-perfectly
légal. | -

Sage is not a party. No matter what Mr. Fata
says, Sage is not a party to this litigation. " Her
response,about wheré the money was coming'from,ishe
‘was unclear, and I'm hére to tell you my client is
teiling_me that she was reimbursed by Safe, not 809
ﬁoidings.‘ So that is why our responée is accurate as
to Ms. Caufman. |

Just to drive that point home a little bit more,

and I have a copy ©of the chebk that Mr. Swilley has as

an enrolled agent providéd to her for a thousand
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dollars, I'm willing to make that an exhibit.

\ MR. FATA: Your Honor, there are other checks,
too. I don't understand why they get to pick and.
choose when there is testimony that Ms. Caufman said,
1 got about $10,000. The problem with what wé're
hearing is that Swilley and Piner are going to foute
everything through different accounts, so I have no
way of knowing. They are not going to'give the Court
the iﬁformation -- if they want to say.later at trial
it is not felevant, and I understand that, bu? there
is payments to Sage Financial, which is a party, which
never has been disclosed.

THE COURT: This is the problem, Mr. Fata. You
are asking for information that you think exists, but
we don't know it dpes. All I can do is say you have
to give it up if you have it. I mean, that is about
as far as the Court can go, other than saying you have
to give it up. If you determined later that they
didn't give ‘it up, that is a different ball game, but.

MR, FATA: They didn't give ub Sage Financial.

It is in fhe"memo and part of the evidence. I have
copies of the checks. They never disclosed Sage,
which is owned by them, and so --

THE COURT: Out of 80972

MR. FATA: QC Financing. The interrogatory was,
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Any payment from QC Financing or 809, tell me what

money you have. Sage Financial is a party, and
517;000, three separate checké.'

THE COURT: How about that, Mr. Leiteér?

MR. LEITER: So that sounds -- '

MR. CAUSEY: It is a technicality, Your Honor.

THE COURT: Let your attorney talk.

MR. LEITER: This is Heath Causey. He is the
bookkeeper for the operations, and also he is a named
defendant, so 1 brought him for the purpose of having
him explain’it if the Court feels it prudent to do so.

We dealt with Ms. Caufman, and now there is a |
total of maybe six éhecks at issue. .I started by
saying tﬁat M:, Fata has abput fwo bankér boxes full
of documents. We went through the:sanctjon procéss.

I know how impoftant it is to get the appropriate

documents, responsive documents, to Mr. Fata. There

has been nothing done in any way to prevent Mr. Fata
.from getting this, but we're talking about

documents -- I know that under my tutelage we produced
ovef 2 thousand documents. I think it is closer to
2,000. }

documents that we did not give over every piece of

It is conceivable that out of all of those

paper, but I don't think we're held to a standard of

absolute perfection. The checks that Mr. Fata is

o,
o
o
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referrihg to, that we did not give; are net our
checks, meaning these were checks written by one of
the defendants, QC Financing, that is in default. 1
don't represent them. They are a party, but not here.

THE COURT: Who owned QC Financing?

MR. LEITER: That is a more interesting question,
Your Honor. We're saying that Mr. Fata's client owned
QC Financing.

THE COUﬁT: Who controlled it, Mr. Leiter?

MR. FATA: Mr. Swilley and Mr. Piner, along with
Mr. ﬁilkinson, set up QC Financihg in'2010. Swilley
and Piner, along with Mr. Wilkinson, controlled it .
until August of 2011, and then Swilley and Piner got
out, and my client became a 25 percent owner of QC
Financing, because things were not going well. They
said, Here; you take it.

The Checke at issue are directly responsive to an
interrogatory that Judge Culbertson said you have to
comply with, and the interrogatory reads, What
payments dld you get from either QC Financing or 809
Hoidings. And so it is -- .

THE COURT: Who was that directed to?

MR. FATA: The defendants. Sage Financial is a
defendant, and so is Piner and Swilley. They also‘own

Sage Financial. Mr. Causey knows that there were
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other payments made to other investors.

THE COURT: Which one of these defendants -- oh,
I see; »

MR. FATA: So this is.very cleaf. I'm being
forced to-réad thfough thousands of bank records to
find what they haven't told me or the Court when I
have two éourt orders in place.

THE COURT: Okay.. What defendant has hot
complied with the orde; tp prodﬁce? Is it Sage
Financial? |

MR; FATA: And Bill Piner and, Your Honor, 865
Holdings, because 809 Holdings knew of;a payment that
went to Mr. Twig to repay Mr. Twig his $25,000¢ That
was a payment to an investor in 509 Holdings per the
language used in 809 Holdings; lawyer's letter. 1I've

included just some of the highlighted payments here,

Your Honor. There are others, but these are -~ there
are also, I've been told, payments to Ms. Baggett, who
is another investor, but those have not been.disclosed
either. A lot of people are getting paid, except my
client. The general paftners, Swilley and Piner, are.
responsible for that, so that is why I'm trying to
fair it out.

THE COURT: Who pwes your client money?

MR. FATA: 809 Holdings issued the notes, and on
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their books is my client, on 809 Holdings' books,

2 financial statements, it is the note holder and it's

3 guaranteed uhder thé partnership agreement by Pinerx

-4 and Swilley, because fhey are general partners, and

"5 they are responéible for paymenf of all partnership

6 debt, it says that>in‘the partnership agreement.

7 So there are three people among the g?oup that

8 aré directly responsible, and the others helped out in
9 this scheme. I'm trying to get information for trial.
10 I asked for information, gone to court twice. Mr.
11 Leiter is not reSponsible. He's only going to get the
12 information his clients give him, but the Reguest to
13 Admit that an investor received a payment in 2012 or
14 thereafter for the investment --
15 THE COURT: I mean, how difficult could that be?
16 Have they prOvided'you with any records of payment of
17 investors?
i8 MR, FATA: No. No infofmation. Not in 2012.

19 /They.denied the-Request to Admit, and that is false.
20 I have pro§en that an ihvestor has gotten é payment

21 with a check.

22 THE COURT: ‘What precisely have you not received?
23 : Mﬁ. FATA: 1've not received fhe payments -- éopy
24 of gny payments made to any other investors. I think

payments have been made to Ms. Baggett.
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THE COURT: For?

MR. FATA: Her investment.
THE COURT: For 20127

MR. FATA: 2@12, yes.

THE COURT: 20122

MR. FATA: Yes.

THE COURT: Payments by which defendant?
MR. FATA: Any, in connection with the

investment. Because what is happening is a payment

will be made from someone, maybe through another

account, Xour‘Honér --
THE COURT: Let me tell you where I see a

problem. There are a lot of individuals,-a lot of

LLCs, corporate -- well, they are all LLCs. You are

saying from any defendant to any person by reason of

an investment?

MR, FATA: Any payments made to an investor,

THE COURT: Investor in what?
MR. FATA: 809 Holdings. There is seven, and

they have been disclosed by the defendants.

THE COURT: All right. BAnd you identified those

seven?

MR. FATA: Yes.

THE COURT: And you‘ve identified the seven?

MR. FATA: Yes. They have.
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THE COURT: Any check writtén to these seven
investors?

MR. FATA: Yes.

THE COURT: So we're pigeonholing it. kaay. We
have that.

MR. FATA: Yes. Right.

THE COURT: 1In 2012.

MR. FATA: Or thereafter. Because my clients

'didn't get any money in 2012, but others did.

THE COURT: You want any check from any defendant
to any of these seven people 2012 fdrward?

MR. FATA: Yes. And i would say, Your Honbr, to
the extent that these defendants used.other accounts
that might be named in a trade naﬁe, that that, too --
if any defendant knows of a payment to an investor in
connection with the 809 Holdings investmeht, that
should be disclosed.

THE COURT: I understand.

MR. FATA: I don't want them to say, This,is a
separafe company.

THE COURT:. So we're only dealing with seven
investors?

MR. FATR: Yes.

THE COURT: How can we not keep up with seven

investors? There is only seven.
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MR. LEITER: We will respond to that, and I

believe we have. If we made a mistake in responding,

I will be the first to correct it.

THE COURT: It is not that. My understanding is

that you responded by saying no checks had been paid,

and Mr. Fata has come up with -- how many?
MR. FATA: Your Honor, we have a check for

Mr. Twig for 809 inVestments written in March of 2012

with a cover letter from their former counsel, Miles

Adler, that is one. We have.testimony from

Ms. Caufman that sayé I've been getting payhents from
my investment account. How much? She didn't knpw. I
aékéd Mr. Leiter on several occasions, Can you dget he
a copy.of the cheéks SO we dqn;t have to do this, but

I gét nothing. I think at least Tamara Baggett has

been paid money. Mr. Causey knows, I'm sure, and he

could swear to Your Honor, but I've been informed that

she has, So I want those payments and any other of

the four remaining investors. It is not hard, Your

Honor. That is why it is so frustrating after two

orders and a month before trial.

THE COURT: This‘is what I'm going to do. I
think, Mr. Leiter, your client is sandbagging. I'm-
going to grant $2;700 iﬁ costs against the defendants.

I don't know if you'll collect that, but I'll also
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order directly that they provide copies of any
transfers of funds to any of the seven investofs. I
want you to list them in an order from either 80S
Holdings, 809 Holdings, any of the other defendants or
from any person Or entity acting on behalf of 809 |
Holdings. I want them to understand, Mf. Leiter, that
this is an order, and failure.to comply, if they
conceal any payments, I will consider it as an act of
direct contempt, okay.
MR. LEITEB: I have learned over the years that
Qhen thé judge has spoken to sit on my hands, but may
I be héard.on this?

THE COURT: Certainly.

MR. LEITER: So, you know, I have been working
with my clieﬁts.on this, but I don't control their
documents, so I can't address that. I can address a

very important issue that I believe the Judge has

heard, and I believe an absolute need to correct it.

‘Mr. Fata, when he presents oOr made his initial

presentations seemed to be clear about these
companies, éO9 aAA another investment vehicle --

THE COURT: I don't think he's clear. I think
that is what he wants to become, éleér.

MR. LEITER: And I don't mind that, Your Honor.

I don't mind that. With well-constructed reguests to
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us, we can be clearer. For instance, he brought up

two things, and I have to join them'together; He

brought up Ms. Baggett and he heard that Ms. Baggett

has been paid back out of 809.
THE COURT: All you have to do is deny that >

MR. LEITER: That is what we've done, and that is

-- however, His Honor picked up on that and said we've
been sandbagging. The explanation for that is that
Ms. Baggett has beeéen paid out of Safe, an entity that

is not a party to this. I have not been responding on

behalf of Safe.

THE COURT: I understand.

MR. LEITER: I havé no requirement.

THE COURT: How about the other lady who
testified that she's been paid out of her investment
How about Mr. Twig, $25,000 out of 809 ;nd

account?

no response concerning that? It all gives me great

concern.
MR. LEITER: Let me address each one of those,
Your Honor. The reason I'm addressing it is I believe

a. $2,700 sanction is too heavy for what we're dealing

.with right now. I mean, we're not being'-—

~THE COURT: 1'11 give them 30 days to pay it.

MR. LEITER: It wasn't the timing, it was the

amount. For inStance; he did not include Mr. Twig in
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his motions for sanctions. He included Ms. Caufman.
I brought in the check for a thousand dollars showing
thét that did not come from any of the entities ﬁhat
are defendants in ;his'action, but, yet, we are being
punished as if we held back SOmetﬁing. We have not.

THE COURT: That $25,000 check seems to be fairly
clear.

MR. LEITER: Which one?

THE COURT: The §$25,000, Mr. Twig.

MR. LEITER? If I could addréSS that?

THE COURT: Go ahead. |

MR. LEITER: fhat is a reason why I feel
ambushed, because he said it was produced before, but
it was not part of his motion. I had no opportunity
to respond to His Honor in a meaningful way on that,
but I bélieve that it will show -- even though the
letter from Miles Adler says 809 Boldings, it appears
to say that, but I believe this was a payment ffom
Safe and not 809 Holdings. I need time to check into
that, but that is what my élient is telliﬁg me. So
it's ndt -- if what I say is true, if what I say ié
accurate, it is unféir to say that we've been
sandbagging when we géven‘t, and we're hit with a
$2,700 on top of it.

THE COURT: All right. Thank you. Mr. Fata will
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do the order initen days. .
{Court's Exhibit 1 marked.)

(Whereupon, the;prbceedings concluded.)
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CERTIFICATE OF REPORTER

State of South‘Carolina)

County of Horry )

“

1, Natalie pahl, 0fficial Court Reporter for the

State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete Transcript

of Record of the proceedings had and evidence

introduced in the captioned case in the Court of

Common Pleas for Horry County, South Carolina, on the
30th day of September, 2014,
I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

October 26, 2014.

(.

Sl dad Vak. RER

Natalie Dahl, RPR

Court Reporter
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F. MILES ADLER

ATTORNEY AT LAW

. May 3, 2016
VIA EMAIL LMCINTOSHI@SCCOURTS,ORG
AND U.S. MAIL '
The Honorable R. Lawton Mcintosh
P.0. Box 8002 .
Anderson, SC 29622
Re: ' t t
C/A No.: 2014-CP-26-3362
Dear Judge Mcintosh:

N represent defendants J. Floyd Swilley and Laurel K. Swilley {the “Swilleys”) in the matter
referenced above and am writing to call attention to certain filings in the record that (based on my review
of the transcript of hearing) were not brought your attention at the February 16, 2016 hearing,

Enclosed please find a copy of the letter prepared by Attorney Nate Fata and addressed to Judge
Seals wherein Mr. Fata advised the Court that no depositions would take place until the Swilleys’ former
attorney John Leiter had his motion to be refieved heard by the Court. The letter did not mention that
the burden 1o schedule future depositions was on the Swilleys. Shortly after writing the letter, Mr. Fata
‘then filed a Motion to Compel Depositions and a Motion for Judgment on the Pleadings and/or Summary
Judgment. In addition to the fetter from Mr. Fata please also find a filed copy of Mr. Leiter’'s Motion to
Withdraw and the Order Relieving Mr. Leiter which was filed January 25, 2016. Please note that Mr. Fata
did not subsequently notice depositions after Mr. Leiter was relieved, instead Mr. Fats sought an order
on his Motion to Compel Depositions and his Motion for Judgment on the Pleadings and/or Summary
Judgment on Defendants’ Counterclaims, which were both heard and ruled upon on February 16, 2016.

With respect to Mr. Leiter’s withdrawal, the Order Relieving Attorney Leiter {the “Order”) stated
the proceedings in this case would be held in abeyance for thirty (30) days from the date of the Order
relieving him as counsel. Pursuant to South Carolina Rule of Civil Procedure S8(a) the Order became
effective when entered which, according to the Horry County Clerk of Court’s records, was January 25,
2016. The Order granted the Swilleys and the other defendants a thirty day reprieve from the proceedings
from the date the Order was entered. Thirty days from January 28, 2016 was February 24, 2016. As the
hearing currently at issue was held on February 16, 2016, it is my clients’ position that the hearing on
Plaintiff’s Motion to Compe] Depositions and Motion for Judgment on the Pleadings and/or Summary
judgment on Defendants’ Counterclaims was held during the period the case was ordered to be held in

abeyance.

ADLER (AW FIRM, LLC
P.O.Box 4743
Pawleys Island South Carolina 29585
7843,314.3204
f 843.314.3205
adierlaw.partners
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Letter to Judge Mcintosh
May 3, 2016
2014-CP-26-3362

The fact that the February 16, 2016 heaﬁng was held while the proceedings were subject to the
thirty day abeyance period forms the basis for the Swilleys’ pending Motions to Set Aside Order,

We would ask that the Court grant us a hearing on these motions to afford the Swilleys the
opportunity to present the full record to the Court and make arguments thereon. .

Respectfully submitted,

f. Miles Adier

cc Nate Fata
Mark D, Neill
3. Floyd Swilley {via email)
Laurel K. Swilley {vio email)
Heath Causey

Enc.. asstated

ADLER LAW FIRM, LLC
P.0. Box 4743
Pawleys island South Carolina 29585
T 843.314.3204
F 843.314.3205
adlerlaw.partners
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NATE Fara, PA.
ATTORNEY AT LAW

P.O. Box 16620
THE Courtvaro, Suite 215 ‘
Surrsipg Beach, Soury CaroLmva 29587
' TELEPHONE (843) 238-267¢ '
FacsiviLe (843) 2380240

YA E‘Mé_& www.fatalaw.com

December 3, 2015

The Honorable William Henry Seals, Jr, o : :
f Administrative Judge - ‘ ‘

103 N. Main Street , |

Marion, SC 29571

Attn.: Paul Lawson -

Dear Judge Seals:

As you might recal] ] represent
against the Defendants who _
i et {-ounse] on October 22, 2015 and am concerned that this case wil] be

ha ial » _ : | :
- could be heard in due course and/or have a hearing on Mr, Leiter’s Motion. ~Erom_my
oconversation with Mr. Leiter, no de sitions will take iLMr. Leiter's motion ; heard.
' dozen or more depositions, the Motion 10 be Relieved has presented

a challenge with scheduling and getting things done in preparation for trig],
§ consideration and look forward 1o hearing from you,

We appreciate the Court”
With best regards, 1 remain

et John M. i.aiter, Esq.
Mark D. Neill, Esq
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2014-CP-26-08367

(formerly 2013-CP-26-02816)

COUNTY OF HORRY

)

)

)

Gabriel Barnhill and GSB Enterprises, )

LLC, )

Plaintitls, )

)

V5. ;
i X MSW“M,J Floyd Swilley ) . 2."

Investment Advisors, Laurel K. Swilley, )

SMG Partners, LLC, SMS Services, LP, )

William C. Piner, WCP Limited, LLC, )

869 Holdings, LP, QC Financing, LLC, )

Heath Causey, and Bage Finandlal )

Group, LLC, ;

)

AND MOTION TO COMPEL .
DEPOSITIONS OF DEFENDANTS

Defendants.

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362
LLC,

Plaintiffs,

vs.

SMG Partners, LLC, SMS Services, LP,
Wiliam C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP, -
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, LP., -
Sage Private Equity Group,
Serured Asset Factoring Exchange, Inc.,, )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
)
)
)

)

)

)

)
)
3. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

Defendﬁnts.

TO: Defendants . Floyd Swilley, J. Floyd Swilley Investment Advisors, SMG Partners,
LLC, SMS Services, LP, William C. Piner, WCP Limited, LLC, Alicia A. Piner, ,
Heath Causey, Sage Financial Group, L.P., Sage Private Equity Group, Secured
Asset Factoring Exchange, Inc., SAFE, Inc., Digics, LLC, Sage Funding, L.P. and
Christopher Pitcock and thelr counse! John Leiter, Esq.

- COpy
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809 Holdings, LP and its Counsel Mark D. Neill, Esq.

- YOU WILL PLEASE TAKE NOTICE that Plaintiffs, Gabrie! Bamhill and GSB
Ente:pzise, LLC, by and through their auomey, Nate Fota, will move this Honorable Court .
within ten (10) days afier service ﬁemof or as soon thereafier for an Order 1o compel Depositions
of Defendants. o

The following Nom:es of Depbsition were servéd upon Defendants:

. Plaintiffs’ Notice of Deposition of WCP 30(b)(6) on November 16, 2015;
2. Plaintiffs’ Amended Notice of Deposition of Heath Causey on November 23,

2015; _ ,
3. Plainiiffs’ Amended Notice of Deposition of Laurel Swilley on November 23,
2015; '
4. Phintiffs’ Amended Notice of Deposition of Floyd Swilley on November 23,
2015; and '

5. Plaintiffs’ Amended Notice of Deposition of 809 Holdings 30(b)(6) on
November 23, 2015,

Defendants did not appear for deposition. Muliiple discovery sanction orders have been
eniered in this case. Defendonts are further delaying discovery. Further consultation would

serve no useful purpose,
This Court should strike Defendams’ Answer and.Countemlaim, award attomey fees and

costs and award all other appropriaie relief.
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Surfside South Carolina
December 01

Tl

Nat Fata

NATEFATA,PA.

Atomey for Plaintiffs

P.O.Box 16620

1500 U.S. Hwy. 17 N., Suite 215

Surfside Beach, SC 29587

Tel. (843) 238-2676

Fax (843) 238-0240
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STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY )

Gabriel Barnhill and
GSB Enterprises, LLC

Plaintiff,

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K,
Swilley, SMG Partners, LLC, SNS
Services, LP, William C. Piner, WCP
Limited, LLC, 809 Holdings, LP, QC
Financing, LLC, Heath Causey, and

)

)

)

)

)

)

)

)

)

;_

Sage Financial Group, LLC )
)

)
)

IN THE COURT OF COMMON PLEAS
FOR THE 15TH JUDICIAL CIRCUIT

 Civil Action No. 2014-CP-26-3362
(formerly 2013-CP-26-02816)

MOTION TO BE RELIEVED AS COUNSEL

FOR J. FLOYD' SWILLEY, J. FLOYD
SWILLEY INVESTMENT ADVISORS,

LAURELK. SWILLEY, SMG PARTNERS,

LLC, SMS SERVICES, LP, WILLIAM C.
PINER, WCP LIMITED, LLC, ALICIA A.
PINER, 809 HOLDINGS, LP, HEATH
CAUSEY, SAGE FINANCIAL GROUP,

LLC, SAGE PRIVATE EQUITY GROUP, .-

Heath Causey, and Sage Financial
Group, LLC, Sage Private Equity Group,

Secured Asset Factoring Exchange, Inc.,
SAFE, Inc., Digics, LLC, 8-1-1, Plumbing, )
LLC, and Sage Funding, L.P., and :
Christopher Pitcock, _

Defendants SECURED ASSET FACTORING
EXCHANGE, INC., DIGICS, INC., SAGE
'FUNDING, L.P. AND CHRISTOPHER
PITCOCK o
Gabriel Barnhill and GSB Enterprises,)
uec o )
Plaintiffs, ) .
. ) er & .
v, ) o= 8 &
) =23 i,
J. Fioyd Swilley, J. Floyd Swilley ) g » I =
. SMG Partners, LLC, SMS Services, LP, ) - g2 ok
William C. Piner, WCP Limited, LLC, | §¢ ¥ So
- Alicia A. Piner, 809 Holdings, LP, ) = ™
; E N =
)

Defendants.

YOU WILL PLEASE TAKE NOTICE that the undersigned will move before this
Honorable Court ten (10) days after the service hereof or as soon thereafier as counsel may

be heard, at the Horry County Courthouse in Conway, South Carolina, for an Order relieving
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John M. Letter, Esquire and the Law Offices of John M. Leiter, YPA as counsel for the
Defendants, J. Floyd Swilley, J. Floyd Swilley Investment Advisors, Laurel K. Swilley, SMG
Partners, LLC, SMS Services, LP, William C. Piner, WCP Limited, LLC, Alicia A. Piner, 809
Holdings, LP, Heath Causey, Sage Financial Group, LLC, Sage Private Equity Group, Secured :
Asset Factoring Exchange, Inc., Digics, Inc., Sage Fundmg, L.P. and Christopher Pitcock, in
the above—captloned matter. :

This Motion i |s based on South Carolina Rules of Professlonal Conduct pursvant to Rule
1. 16(b)(5) the Defendams have failed to fulfill their obligation to pay the Law Offices of John
M. Lelter PA for their professional services rendered in this matter, despite having been given
reasonable waming of its intent to withdraw unless the obligation is fulfilled; and Rule
1.16(b)(6), the representation will result in an ur reasonable financial burden on the lawyer.

Counse! further states that he has given these Defendants reasonable nolice of
Counsel's intent to withdraw. |

- Presently before the Court are several Motions on the October 28, 2015 court roster.
Counsel moves for a stay of all proceedings in this matter for thirty (30) days following the
Court’s order on this motion to allow Defendants to retain new counsel.

Counse! has complied with his duty to consult before filing this motion.

Respectfully submitted by

CES OF JOHN M. LEITER, PA

By:

M. Leiter, Esquire :

" Avenue North, Suite 109
ie/Beach, SC 29577
(843} 449-1451

Myrtle Beach, South Carolina
October 20, 2015

Page 2 of 3
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"IN THE COURT OF COMMON PLEAS
FOR THE 15TH JUDICIAL CIRCUIT

Civil Action No. 2014-CP-26-3362
(formerly 2013-CP-26-02816)

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Gabriel Barnhill and
GSB Enterprises, LLC

Plaintif, | : )
ORDER RELIEVING JOHN M. LEITER

)

)

)

)

)

)

)
J. Floyd Swilley, J. Floyd Swilley ) ' AND THE LAW OFFICES OF JOHN M,
investment Advisors, Laure! K, ) LEITER, PA AS COUNSEL FOR J. FLOYD
Swilley, SMG Partners, LLC, SMS ) SWILLEY, J. FLOYD SWILLEY o
Services, LP, William C. Piner, WCP ) NVESTMENT ADVISORS, LAUREL K.
Limited, LLC, 809 Holdings, LP, QC ) swiLLEY, SMG PARTNERS, LLC, SMS
Financing, LLC, Heath Causey, and ; SERVICES, LP, WILLIAM C. PINER, WCP

)

)

)

Sage Financial Group, LL.C LIMITED, LLC, ALICIA A. PINER, HEATH
. CAUSEY, SAGE FUNDING, L.P., SAGE

FINANCIAL GROUP, LLC, SAGE
PRIVATE EQUITY GROUP SECURED -
- ASSET FACTORING EXCHANGE, INC.,
DIGICS, LLC AND CHRISTOPHER

Gabnel Barnhill and GSB Enterpnses,) PITCOCK

Lc )
' Plaintiffs,

" Defendants

V.

)
)
J. Floyd Swilley, J. Floyd Swilley )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, . )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, and Sage Financial )
Group, LLC, Sage Private Equity Group, )
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc,, Digics, LLC, 9-1-1, Plumbing, ) .
LLC, and Sage Funding, L.P., and
Christopher Pitcock,

)

)

)

Defendants. )
: A )

THIS CAUSE came before me for a hearing on the 4" day of January, 2016, upon the
Moftion of John M. Leijter, Esquire and the Law Ofﬁces‘of John M. Leiter, PA to be relieved as
counsel for the Defendants, J. Floyd Swilley, J. Floyd Swilley Investment Advisors, Laurel K.

000519



Swilley, SMG Partners, LLC, SMS Se;vices LP, William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 800 Holdings, LP, Heath Causey Sage Financial Group. LLC, Sage Private
Equity Group, Secured Asset Factoring Exchange, Inc., Sage Funding, L.P., Digics, LLC
and Christopher Pitcock. | |

Defendants were duly notified of the date, time and location of the hearing, None
of the Defendants appeared at the 'hearing. Nate Fata, Esq. appeared bn behalf of the
Plaintiffs and Stefan Feidler, Esq. appeared on behaif of Defendant 809 Holdings, LP.

" Mr. Leiter stated that the reason for the Motion to Withdraw was nonpayment of
fees, including these Defendants' failure and refusal to honor their fee agreement with him,
and their failure to honor the payment plan established by the parties.

The Defendants shall obtain new legal counsel to represent them in this matter
within thirty (30) days from the date of this Order. The proceedings in this case will be held
~ in abeyance for thirty‘(SO) days from the date of this Order. The Defendants must notify
the Court within thirty (30) days of their new attorney. Based on the foregoing and without
objection of oounsei for aﬁy of the other parties, it is hereby '

ORDERED that John M. Leiter and the Law Offices of John M. Leiter, PA shall be
and the same are h_ereby relieved as counsel for Defendants J. Flbyd SWiiley, J. Floyd
Swiliey Investment Advisors, Laurel K. Swille)). SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC, Alicia A. Piner, 809 Holdings, LP, Heath Causey,
Sage Financial Group: LLC, Sage Private Equity Group, Secufed Asset Factoring
Exchange, Inc., Digics, Inc., Sage Funding, L.P. and Christopher Pitcock as of the date of
the entry of this Order; and, it is ‘ 4

~ FURTHER ORDERED that these Defendants shali retain substitute counsel who :
shall enter an appearance with the Court within thirty (30) days from the date of this Order;
anditis

Page 2 of 3
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FURTHER ORDERED that the Clerk of Court shall note that this matter shall not be

called for trial before May 1, 2016.
vﬁg'm H.g,é.lr., JUDGE

AND (T IS SO ORDERED.
Fifteenth Judicial Circuit

1

Conway, Sbuth Carolina

Page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Gabriel Bamhill and
GSB Enterprises, LLC

Plgintiff,

J. Floyd Swilley, J. Floyd Swilley
Inveatment Advisors, Laurel K.
Swilley, SMG Partners, LLC, SMS
Services, LR, William C. Piner, WCP
Limited, LLC, 809 Holdings, LP, QC
Financing, LLC, Heath Causey, and
Sage Financial Group, LLC

Defendants

Gabriel Barnhill and GSB Enterprises,)
LLC
Plaintiffs,

v.

J. Floyd Swilley, J. Floyd Swilley

SMG Partners, LLC, SMS Services, LP,

William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,

Heath Causey, and Sage Financial
Group, LLC, Sage Private Equity Group,
Secured Asset Factoring Exchange, inc.
SAFE, inc., Digics, LLC, 9-1-1, Plumhing, }
LLC, and Sage Funding, L.P,, and
Christopher Pitcock,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)

iIN THE COURT OF COMMON PLEAS
FOR THE 15TH JUDICIAL CIRCUIT

Civil Action No. 2014-CP-26-3362
(formerly 2013-CP-26-02816)

ORDER RELIEVING JOHN M. LEITER
AND THE LAW OFFICES OF JOHN M.
LEITER, PA AS COUNSEL FOR J. FLOYD
SWILLEY, J. FLOYD SWILLEY
INVESTMENT ADVISORS, LAUREL K.
SWILLEY, SMG PARTNERS, LLC, 8MS
SERVICES, LP, WILLIAM C. PINER, WCP
LIMITED, LLC, ALICIA A. PINER, HEATH
CAUSEY, SAGE FUNDING, L.P., SAGE
FINANCIAL GROUP, LLC, SAGE
PRIVATE EQUITY GROUP, SECURED
ASSET FACTORING EXCHANGE, INC.,
DIGICS, LLC AND CHRISTOPHER

PITCOCK

THIS CAUSE came before me for & hearing on the 4" day of January, 2018, upon the
Motion of John M. Leiter, Esquire and the Law Ofiices of John M. Leiter, PA to be relieved as
counse! for the Defendants, J. Fioyd Swilley, J. Floyd Swilley investment Advisors, Laurel K.

000622



Swilley, SMG Partnets. LLC SMS Sennces, LP, Wllﬁam C. Plner WCP Limited, LLe,
. Alicia A. Piner, 808 Holdings, LP, Heath Causey, Sage Financial Group, LLC, Sage Pﬁvate
Equity Group, Seeumd Asset Factonng Exchange, lnc Sage Funding, L.P., Digics LLC
and Christopher Pitcock. '
Defendams were duly notified of the date, time and location of the heanng None
of the Defendants appeared at the hearing. Nate Fate Esqg. appeamd on behalf of the
Plaintiffs and Stefan Feidler, Esq. appeared on behalf of Defendam 808 Ho!dings, LP ‘
Mr. Leiter stated that the reason for the Motion fo Withdraw was nonpayment of
fees, mclucfng these Defendants‘ failure and refusalto honor their fee agreement with him,
and their failure to honor the payment plan established by the parties. '
. . The Defendants shali obtain new legal counse! to represent them in thns matter
within thirty (30) days from the date of this Order, The proceedings in this case will be held
in abeyance for thirty (30) days from the date of this Order. The Defendants must notify
! the Couri within thirly {30) days of their new attorney. Based on the foregoing and without ,
objecuon of counsel for any of the other parties, it is hereby
_ ORDERED that John M. Leiter and the Law Offices of John M, Leiter, PA shall >be
and the same are hereby refieved as counse! for Defendanls J. Floyd Swilley, J. Floyd
Smlley Investment Advisors, Laurel K, Swilley, SMG Partners, LLC, SMs Serwces LP,
Willlam C, Piner, weP Limued LLC, Alicia A. Piner 800 Holdings, LP Heath Causey,

Sage Financial Group, LLC, Sage Prvate Equity Group, Secured Asset Factoring

Exchange, Inc., Digics, inc., Sage Funding, L.P. and Christopher Pitcock as of the date of

the entry of this Order; and, it is
FURTHER ORDERED that these Defendants shali retain substitute counsel who

shall enter an appearance with the Court within thirty (30) days from the date of this Order;

and it js
Page 2 of 3
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" FURTHER ORDERED thatthe Clerk of Courtshallnote that this matier shall not be

called for trial before May 1, 2016.
AND IT 18 SO ORDERED.

"BRaK, Jr., JUDGE
Fifteenth Judicial Circuit

Conway, 8 Carolina

Page 3of 3
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STATE OF SOUTH CAROLINA ') IN THE COURT OF COMMON PLEAS
_ : ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367

(formerly 2013-CP-26-02816)

Gabriel Barnhill and GSB Enterprises,
LLC, :
' Plaintiffs,

vs .

)
)
)
)
)
' - )

J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C, Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )
Group, LLC, : )
)

)

AFFIDAVIT OF SALLY J. HUFFMAN

Defendants.

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362

LLC, :
Plaintiffs,

Vs.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP,

Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group, .

Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)

)

)

)

)

;

J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

)

LLC, and Sage Funding, L.P., )
Christopher Pitcock, ) -
_ ) g
Defendants. ) o
) [ o
- Sz I =
. - IS & <D
Sally J. Huffman, being duly sworn, deposes and says: ,g‘% £ gn,
< -

1. I am over the age of eighteen years and am competent to make thisZA ffidavit. -
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SWOQ to before me this _Q day
of /s 2016. )

2. I 'am the legal assistant to Nate Fata, P.A.

3. That I served via U.S. Mail on February 3, 2016 the Notice of Hearing upon the
Pro Se Defendants J. Floyd Swilley, J. Floyd Swilley Investment Advisors, Laurel
K. Swilley, SMG Partners, LLC, SMS Services, Sage Financial Group, LLC,
Sage Advisory Group L.P., Sage Private Equity Group, Sage Funding, L.P. at
their last known address of 629 Hemlock Avenue, Myrtle Beach, South Carolina

29577.

4, That on February 18, 2016 I served via U.S. Mail Plaintiffs’ Affidavit for
Attorney Fees and Motion for Attorney Fees above to the Pro Se Defendants at

the above address.

5. That on February 24, 2016 a copy of the proposed Order sent to The Honorable R.
Lawson McIntosh was mailed to the above Pro Se Defendants at the above

address. '

6. That on February 24, 2016 I mailed to Pro Se Defendants a copy of the Notice of -
Motion and Motion for entry of Default and Striking the Pleadings of All _
company Defendants to the above Pro Se Defendants at the above address.

7. That on March 29, 2016, I mailed to Pro Se Defendants a copy of the Order
entered on March 21, 2016 to the above Pro Se Defendants at the above address.

8. That no mail sent by me to the 629 Hemlock Avenue, Myrtle Beach, South
" Carolina for the above mentioned Pro Se Defendants has been returned by the

U.S. Post Office as being undeliverable.

9. Based on the fact the U.S. Post Office has delivered multiple Notices to the 629
Hemlock Avenue, Myrtle Beach address and the Swilleys’ confirmation that they
reside at such address, I continue to mail notices and pleadings to that address.

FURTHER AFFIANT SAYETH NAUGHT.

Nofaty Public for the State of S/outh Carolina

My Commission Expires: | [14,/ 020
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367

_ (formerly 2013-CP-26-02816)
Gabriel Barnhill and GSB Enterprises,
LLC,

Plaintiffs,

)
)
)
)
)
)
J. Floyd Swilley, J. Floyd Swilley )
Investment Advisors, Laurel K. Swilley, )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causey, and Sage Financial )
Group, LLC, )

)

)

CERTIFICATE OF SERVICE

: Defendants.

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362

LLC, »
Plaintiffs,

OH-

VS.

—_
-

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC, -
Alicia A, Piner, 809 Holdings, LP, '
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P.,

Sage Private Equity Group, _
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

009 30 W¥319__
TGRIBBNN NV T

g% :2IHd S2UAVIINL
~INNOJ A

OYYM-

)
)
)
)
)
J. Floyd Swilley, J. Floyd Swilley, )
)
)
)
)
)
)

Defendants.

e Nt N N

I, Sally J. Huffman, Legal Assistant, do hereby certify that I am an emplbyee of Nate
Fata, P.A., Counsel for Plaintiffs Gabriel Barnhill and GSB Enterprises, LLC and that on April

20, 2016 did serve a copy of Plaintiffs’ Notice of Hearing on Defendants and counsel via email

- 000528
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as follows:

J. Floyd Swilley

629 Hemlock Avenue
Myrtle Beach, SC 29577
ifs@sagesc.com

J. Floyd Swilley Investment Advisors

629 Hemlock Avenue
Myrtle Beach, SC 29577
ifs@sagesc.com

Laurel K. Swilley
629 Hemlock Avenue
Myrtle Beach, SC 29577

ifs@sagesc.com

WCP Limited, LLC

c/o William Piner

606 Calhoun Street
Myrtle Beach, SC 29577

bill. piner@gmail.com

Heath Causey
1035 Pinwheel Loop
Myrtle Beach, SC 29577

heath@clear-acct.com

Sage Advisory Group, L.P.

629 Hemlock Avenue
Myrtle Beach, SC 29577

ifs@sagesc.com

Digics, LLC

- ¢/o Chris Pitcock
Registered Agent

472 Mooreland Drive
Mpyrtle Beach, SC 29588

pitcockchris@gmail.com

Digics, LLC

c¢/o Christopher Pitcock
24242 Branchwood Court
Lutz, FL 33559

pitcockchris@gmail.com
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809 Holdings

c/o Mark D. Neill, Esq.
Neill Law Firm

P.O. Box 2810

Murrells Inlet, SC 29576

mneill@neilllawfirm.com
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NEIL

LAW FIRM

671 JAMESTOWNE DRIVE, SUITF 207
MARY ANNA NEILL

MARK D. NEILL POST OFFICE BOX 2810 :
MANEILLEPNEILLLAWFIRM COM

‘MNERU@NEILLLAWFIRM.COM MURRELLS INLET, SC 29576
PHONE: (843) 651-8580 FACSIMILE: (643) 651-858¢

WWW.NEILLLAWFIRM.COM

May 19, 2016

Sent Via Email: lmcihtoshi@sccourts.org

and Regular Mail
The Honorable R. Lawton Mclntosh

P.O. Box 8002
Anderson, SC 29622

Re: Gabriel Barnhill and GSB Enterprises, LLC vs. J. Floyd Swilley
Case No(s): 2014-CP-26-3362

Dear Judge Mcintosh:

I represent Defendant 809 Holdings, LP. 1 object to the proposed final order drafted by
Plaintiff’s attomey. The proposed order relies in part on mis-statements that were unfortunately
made by my former associate, Mr. Fiedler, who is no longer with my firm. In hindsight, I -
certainly regret not being at the February 16" hearing, but I thought Mr. Fiedler was well
prepared. Mr. Fiedler spent close to forty hours working on the file prior to the February 16™
hearing and he also attended the January 4, 2016 hearing in this matter. I never imagined it
possible for him to make mis-statements, or fail to make clarifying statements, to the Court

which had the effect of impugning our client.

I want to make clear that 809 Holdings, LP never failed to attend a deposition. To my
knowledge, the Plaintiff only scheduled and noticed the deposition of my client one time, to take
place on December 9, 2015. See attached correspondence from Mr. Fata dated November 23,
2015. That deposition was canceled in advance by agreement of Plaintiff’s attorney as a result of
attorney John Leiter’s motion to be relieved. The parties agreed that depositions would be
rescheduled after the motion to be relieved was heard on January 4, 2016. Attached hereto is a
letter from Mr. Fata dated December 3, 2015 to Judge Seals in which he states “[fJrom my
conversation with Mr. Leiter, no depositions will take place until Mr. Leiter’s motion is heard.”
Mr. Fata never re-noticed the depositions, as it was my: belief that he was waiting to see if the
Pro Se Defendants would obtain new counsel as provided in the order relieving Mr Leiter filed

January 25, 2016.

Prior to the February 16™ hearing, Mr. Fiedler and Mr. Fata comxﬁumcated about when to
schedule the depositions of Plaintiff and 809 Holdings, LP. See attached emails. At the
February 16™ hearing, Plaintiff did not present any evidence showing 809 Holdings, LP failed to
show up for its deposition — that is because the deposition previously scheduled for December 9%
had been canceled by consent and no subsequent deposition was ever noticed.  Had Plaintiff’s
attorney re-noticed a deposition for 809 Holdings, LP, representatives of the company would
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have attended because they adamantly deny the claims asserted by the Plaintiff. 1 respectfully
request in lieu of striking 809 Holdings, LP’s pleading, that the deposition of 809 Holding, LP be
ordered to occur no later than May 31, 2016. If 809 Holdings, LP fails to appear, it would be
sanctioned by having its pleading stricken.

Finally, during the February 16™ hearing, 1 believe the Court was given the wrong
1mpresswn that 809 Holdings, LP had not cooperated in the discovery process. 809 Holdings,
LP has produced hundreds of pages of documents and answered numerous Requests to Admit;

‘Requests to Produce, and Interrogatories. As recently as January 8, 2016, 809 Holdings, LP

provided discovery responses. I am not aware of any unanswered discovery requests, nor have 1
received any notice from Plaintiff’s attorney indicating 809 Holdings, LP failed to respond to a
discovery request. During the hearing, Plaintiff did not provide any evidence showing 809
Holdings, LP failed to cooperate.

I respectfully once again request a hearing on Defendant 809 Holdings, LP’s Motion to
Reconsider. I believe striking the Defendant’s pleading is not supported by the record. Plaintiff
did not submit any evidence showing 809 Holdings, LP failed to attend a deposition or failed to
cooperate in the discovery process. In the alternative, I request the Court’s order provide the
deposition of 809 Holdings, LP be scheduled to occur no later than May 31, 2016 and its
pleading will be stricken if it’s representative fails to appear. *

Thank you for your consideration in this matter. If you have any questions, please do not
hesitate to contact me.

With kindest regards, 1 am

Sincerely,

MDN/lah

Cc: Nate Fata, Esq.
Miles Adler
Pro Se Defendants
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NATE FATA, P.A.

ATTORNEY AT LAW
P.O. Box 16620
THE Courtyarp, Surre 215
SurrsiDeE BeacH, SoutH CaroLina 29587
TeLeEPHONE (843) 238-2676
TeLECOPER (843) 238-0240
NEATA@ FATALAW.COM

VIA U.S. MAIL

November 23, 2015

John M. Leiter, Esq. -
Law Offices of John M. Leiter, PA
1203 48" Avenue, North, Ste. 109

Myrtle Beach, SC 29577

Mark D. Neill, Esq.

Neill Law Firm '

P.O. Box 2810

Murrells Inlet, SC 29576

Re: Gabriel Barnhill and GSB Enterprises, LLC vs. J. Floyd Swilley, et al.
Civil Action No. 2014-CP-26-8367

Dear John and Mark:

Please see enclosed a copy of the following:

1. Plamuffs Amended Notice of 30(b)(6) Deposition of 809 Holdings, LP for Wednesday,
December 9, 2015 beginning at 10:00 a.m.;

2. Plaintiffs’ Amended Notice Deposition of Laurel Swilley for Thursday, December 10,
2015 beginning at 10:00 a.m.; and

3. Plaintiffs’ Amended Notice Deposition of Floyd Swilley for Thursday, December 10,
beginning at 1:00 p.m.; ‘

4. Plaintiffs’ Amended Notice Deposmon of Heath Causey for Wednesday, December 16,
2015 beginning at 10:00 a.m. :

Also enclosed is the Certificate of Service verifying service of the same upon you.
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John M. Leiter, Esq.
Mark D. Neill, Esq.
November 23, 2015
Page 2

With best regards, I remain

Very truly yours,
ATE FATA, P.A.

N te I'ata

NF/sh

Enclosures
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) IN THE COURT OF COMMON PLEAS
)  FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

STATE OF SOUTH CAROLINA

Gabriel Barnhill and GSB Enterprises,

LLC,
Plaintiffs,

vS.

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
809 Holdings, LP, QC Financing, LLC,
Heath Causey, and Sage Financial

Group, LLC,

PLAINTIFFS AMENDED NOTICE OF
30(b)(6) DEPOSITION OF
809 HOLDINGS, LP

Defendants.

Nl N e N Nt et s’ N s N ,

Gabriel Barnhill and GSB Enterprises, CASE NO. 2014-CP-26-3362

LLC, _
Plaintiffs,

VS.

)
)
)
)
)
: )
J. Floyd Swilley, J. Floyd Swilley )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLC, )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, Sage Financial Group, )
LLC, Sage Advisory Group, L.P., )
Sage Private Equity Group, )
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P.,
Christopher Pitcock,

)
)
)
Defendants. )
)

TO THE DEFENDANTS AND ITS COUNSEL:
YOU WILL PLEASE TAKE NOTICE that the attorney for the above-named Plaintiffs

shall take the deposition of those persons designated by the Defendant 809 Holdings, LP (“80§



y

Holdings™) under Rule 30(b)(6), South Carolina R_ules of Civil Procedure, for the purpose of

being examined on the following matters:
1. Payments and/or transfers from 809 Holdings to QC Financing, LLC at any time;
2. Payments and/or transfers from QC Financing, LLC fo 809 Holdings at any time.
3. Any and all financial statements of QC Financing or 809 Holdings;

4. Any and all financing arrangements with QC Financing, including any obiigations

of QC Financing to 809 Holdings;

5. The business records, financial records and corporate ;ccords of 809 Holdingsi
6. The ownership of 809 ﬁoldings from inception to prcsént, all changes thereto and
the dates;
7. Any and all persons acting on behalf of 809 Holdings from inccpﬁon to present;
8. Any and all bank accounts in the name of 809 Holdings from inception to prcsént;
9. . Any and all payments made to any investors of 809 Holdings at any time from

2011 to present and the basis therefore;
10.  Any and all payments made to any Defendants at any time from 809 Holdings and
the basis therefor;

11.  Any and all transfers of assets from 809 Holdings to any person from August

2011 to present; -

12.  The factual basis for any and all counterclaims and defenses asserted in this
action; and

13.  The description and yaiue of each item of collateral securing any 809 Holdings

loan in June 1, July 1, Au'gust 1, and September 1, 2011.
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The corporate representative(s) for the purpose of this 30(b)(6) Notice of Deposition shall

appear at 10:00 a.m. on Wednesday, December 9, 2015 at the Law Offices of Nate Fata, P'.A.,
1500 U.S. Highway 17 North, The Courtyard, Suite 215, Surfside Beach, South Caro]ina
29587 and such deposition will continue from day td day ﬁntil comblcted. It is fully expected
that more than one corporate representative may be necessar); to respond vto all of these areas énd
that said deposition may have to be continued from time to time as may be mutually agreeable

with counsel.

Court Reporter: Starkey Court Reporting.

Resgiectfully submitged,

Nate Fata ' SC Bar #9866 -
NATE FATA, P.A.

Attorney for the Plaintiffs

1500 US Highway 17 North, Suite 215
Post Office Box 16620

Surfside Beach, SC 29587

Tel.: (843) 238-2676
‘Fax: (843) 238-0240

Surfside Beach, South Carolina
November 23, 2015
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NATE FATA, P.A.

ATTORNEY AT LAW

P.O. Box 16620
Tue COURTYARD, SUITE 215
SURFSIDE BEACH, SOUTH CAROLINA 29587
TeLerHONE (843) 238-2676
' FacsimiLe (843) 238-0240
ViA EMAIL www_fatalaw.com

December 3, 2015

The Honorable William Henry Seals, Jr.
Chief Administrative Judge

103 N. Main Street

Marion, SC 29571

Attn.: Paul Lawson

Re: Gabriel Barnhill and GSB Enterpriges. LLC vs. J. F loyd Swilley. et al.
Civil Action No. 2014-CP-26-8367

Dear Judge Seals:

As you might recall | represent the Plaintiffs in this investor/Ponzi scheme pawn shop case
against the Defendants who are represented by Jobn Leiter and Mark Neill. Mr. Leiter filed a
Motion to be Relieved as Counsel on October 22, 2015 and I am concerned that this case will be :
placed on the trial roster in the next month or two. For that reason, 1 would like to see if the
Court has any time to schedule a short status conference to enter a scheduling order that would
have a trial not before April 2016 dete so that Mr. Leiter’s Motion to be Relieved as Counsel
could be heard in due course and/or have a hearing on Mr. Leiter's Motion. From my
conversation with Mr. Leiter, no depositions will take place unti} Mr. Leiter’s motion is heard.
Because 1 need to take a half dozen of more depositions, the Motion to be Relieved has presented
a challenge with scheduling and getting things done in preparation for trial.

We appreciate the Court’s consideration and look forward to hearing from you.
With best regards, | remain

Very truly yours,
ATE FATA,P.A.

Fdta
NF/sh
cc:  John M. Leiter, Esq.
Mark D. Neill, Esq.
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Lisa Hnizdil | . | _

Stefan Feidler [sfeidler@neililawfirm.com]

From:
Sent: Thursday, February 11, 2016 8:54 AM

To: ‘Nate Fata'

Ce: ~ 'Lisa Hnizdi

Subject: RE: Barnhill v. 809 et al - Motion to Compe! and MSJ
Nate,

Could you please provide the same for Mr. Barnhill and GSG Enterprises? Iam waiting to hear back from 809 but will get

back to you as soon as | do.

Best,

N

Stefan

From. Nate Fata [mailto:n jg@_@fatalaw comj
Sent: Tuesday, February 09, 2016 2:14 PM

To: ‘Stefan Feidler’
. Subject: FW: Barnhill v. 809 et al - Motion to Compel and MS]

Stefan,

‘Please send some 809 dep dates to me in which your client is available.

Thanks,
Nate

Nate Fata, P.A.
P.0. Box 16620
Surfside Beach, SC 29587
(843) 238-2676

AV Preeminent, Martindale-Hubbell

CONFIDENTIALITY NOTICE: This e-mail and the transmitted documents contain private, privileged and confidential information
belonging to the sender. The information herein is solely for the use of the addressee. If your receipt of this transmission has
occurred as the result of an error, please immediately notify us so we can arrange for the return of the documents. In such
circumstances, you are advised that you may not disclose, copy, distribute or take any other action in reliance on the mformatlon

N

transmitted,

From: Stefan Feidler [mailto:sfeidler@neilllawfirm. com]

Sent: Monday, February 08, 2016 2:42 PM
To: 'Nate Fata'

Cc: shuffman@fatalew.com

Subject: Re: Barnhill v. 809 et al - Motion to Compel and MSJ

Nate,
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Lisa Hnizdil

From: Stefan Feidler [sfeidier@neilllawfirm.com]

Sent: Tuesday, February 09, 2016 2:15 PM

To: 'Lisa Hnizdil

Cc: "Mark Neill

Subject: FW- Bamhill v. 809 et al - Motion to Compe! and MSJ
Lisa,

Please see below.

From: Nate Fata Imgl_ltg;nfata@talal_a_w.coml

Sent: Tuesday, February 09, 2016 2:14 PM

To: 'Stefan Feidler’ ‘
Subject: FW: Bamnhill v. 809 et al - Motion to Compel and MSJ]

Stefan,

Please send some 809 dep dates to me in which your client is available.

Thanks,

Nate

Nate Fata, P.A.

P.0. Box 16620

Surfside Beach, SC 29587

(843) 238-2676 -

AV Preeminent, Martindale-Hubbell

CONFIDENTIALITY NOTICE: This e-mail and the transmitted documents contain private, privileged and confidential information
belonging to the sender. The information herein is solely for the use of the addressee. If your receipt of this transmission has
occurred as the result of an error, please immediately notify us so we can arrange for the return of the documents. In such

circumstances, you are advised that you may not disclose, copy, distribute or take any other action in reliance on the information
transmitted. :

From: Stefan Feidler |mailto:ﬁidIer@neil[lawﬁrm.coml
Sent: Monday, February 08, 2016 2:42 PM

To: 'Nate Fata’ :
Cc: shuffman@fatalaw.com
Subject: Re: Barnhill v. 809 et al - Motion to Compel and MS)

Nate,

- | know we have a motion to compel and MSJ set for next week. As to the motion to compel, Mark mentioned you both
verbally agreed to cancel the previously set depositions. However, if you would like to re-schedule those depositions, we
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are more than happy to accommodate you and your client’s request. Please let me know you and your clients
availability and | have Lisa contact our clients to re-schedule those depositions.

Sincerely,
Stefan
" | STEFAN B. FEIDLER
i Attorney at Law Phone: 843.651.8580 -

Neill Law Firm, PA Fax: 843.651.8586
Post Office Box 2810 sfeidier@NeillLawFirm.com
Murrells Inlet, SC 29576 ~ www.NeilllawFjrm.com

Confidentiality Note: This email message is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. This e-
mail is also intended only for the person or entity to which it is addressed and may contain information that is privileged, confidential
or otherwise protected from disclosure. Dissemination, distribution or copying of this e-mail or the information berein by anyone other
than the intended recipient, or an employee or agent responsible for delivering the message to the intended recipient, is prohlblted If
you have received this e-mail in error, please notify us lmmedlately by telephone at (843) 651-8580
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NATE FATA, P.A.
ATTORNEY AT LAW

P.O. Box 16620
Tre CourtyarD, Surte 215
Sum?smz BeacH, Soutd Carownia 29587
TerePHONE (843) 238-2676
TeLecormr (843) 238-0240

NFATAWFATALAW,COM

U.S. Mail

Msy 13, 2016

The Honorable Melanie Huggins

Horry County Clerk of Court

Post Office Box 677 ’

Conway, South Carolina 29526

Re: jel J ill and GSB Enterpri vs. J. ey, et al.

Civil Action No. 2014-CP-26-08367

Dear Ms. Huggins: A

Enclosed for filing is an original and one copy of the following:

1. “Certificate of Service” verifying service of the Affidavit of Sally J. Huffman upon
Counse] and Pro Se Defendant; and ,
“Certificate of Service” verifying service of the Notice of Bankmptcy degs upon

Counsel and Pro Se Defendant.
Please clock the enclosed, file the originals and return the clocked copies to me in the envelope

enclosed for your convenience,
Thank you for your assistance in this matter.
With best regards, I remain

Very truly yours,
ATE FATA, P.A.

2

sh ,
Enclosures

cc:  Heath Causey, Pro Se

809 Holdings, LP / Mark Neill, Esq,

J. Miles Adler, Esg.
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- J, Floyd Swilley, J. Floyd Swilley,

) INTHE COURT OF COMMON PLEAS

)  FIFTEENTH JUDICIAL CIRCUIT

)  CASENO. 2014-CP-26-08367
(formerly 2013-CP-26-02816)

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Gabricl Barnhill and GSB Enterprises,
LLC, o
Plaintiffs,

V8,

J. Floyd Swilley, J. Floyd Swilley
Investment Advisors, Laurel K. Swilley,
SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, L1LC,
809 Holdings, LP, QC Financing, LLC,
Heath Causey, and Sage Financial
Group, LLC, '

)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE

Defendants,

Gabricl Barnhill and GSB Enterprises,

CASE NO. 2014-CP-26-3362
LLC, '

Plaintiffs,

V8.

SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC,
Alicia A, Piner, 309 Holdings, LP,
Heath Causey, Sage Financial Group,
LLC, Sage Advisory Group, L.P,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Sage Private Equity Group, )

‘Secured Asset Factoring Exchange, Inc.,

)
SAFE, Inc., Digies, LLC, 9-1-1, Plumbing,)
LLC, and Sage Funding, L.P., )
Christopher Pitcock, )
_ )
Defendants. )
)

1, Sally J. Huffman, Logel Assistant, do hereby certify that 1 am an employee of Nate
Fata, P.A., Counsel for Plaintiffs Gabriel Bamhill and GSB Enterprises, LLC and that on May

Q{zom #id serve a copy of the Affidavit of Sally J. Huffmen via U.S. Mail as follows:
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO, 2014-CP-16-08367
(formerly 2013-CP-26-02816)

.. STATE OF SOUTH CAROLINA ;
COUNTY OF HORRY )
Gabricl Barnhill and GSB Enterprises, )
LG, ' )
S | Plaintiffs, )

o ) )

Vs, )
)

)

)

" J, Floyd Swilley, J, Floyd Swilley
Investment Advisors, Laurel K, Swilley,

SMG Partners, LLC, SMS Services, LP, )
AFFIDAYVIT OF SALLY J. HUFFMAN

Willlam C. Piner, WCP Limifed, LLC, )
809 Holdings, LP, QC Financing, LLC, )
Heath Causcy, and Sage Financial )
Group, LLC, o )
Defendants. )
, )
'Gabrie) Barohill and GSB Enterprises, ) CASE NO. 2014-CP-26-3362
LLC, )
Plaintiffs, ) : =
| ; o B .
vs. : Rz =
| ) 27 ¥ %
J, Fleyd Swilley, J. Floyd Swilley ) o o =
SMG Partners, LLC, SMS Services, LP, ) o8 .. Sm
William C, Piner, WCP Limited, LLC, ) gﬁ x &
Alicia A, Piner, 809 Holdings,LP, = ) Bx w =
Heath Crusey, Sage Financisl Gronp, ) =
Sage Private Equity Group, )
)

. Secured Asset Faetoring Exchange, Inc.,

- SAFE, Inc., Digies, LLC, 9-1-1, Plumbing,
. LLC, and Sage Funding, L.P,, . )
Christopher Pitcock, )
)

)

)

Defendants.

Sally J. Huffman, being duly swom, deposes and says:

1. Jam over the age of eighteen years and am competent to make this Affidavit.




2. lamthe legal assistant to Nate Fats, P.A.

3. That1served via U.S. Mall on February 3, 2016 the Notice of Hearing upon the
Pro Se Defendants J, Floyd Swilley, J, Floyd Swilley Investment Advisors, Laurel
K. Swilley, SMG Partners, LLC, SMS Services, Sage Financigl Group, LLC,
Sage Advisory Group L.P., Sage Privale Equity Group, Sege Funding, L.P. ot
their last known address of 629 Hemlock Avenue, Mynrtle Beach, South Carolina
29577. , '

4.  Thaton February 18,20161 served via U.S, Mail Plaintiffs’ Affidavit for

Attorney Fees and Motion for Attomey Fees ghove to the Pro Se Defendantsel -

the above address.

S.  Thaton February 24, 2016 a copy of the proposed Order sent to The Honorable R.
Lawson Mclntosh was mailed to the above Pro Se Defendants at the above
ddms- . . .

6. That on February 24, 2016 1 mailed to Pro Se Defendants a copy of the Notice of
Motion and Motion for entry of Default and Striking the Pleadings of All
company Defendants to the above Pro Se Defendants at the sbove address.

7. That on March 29, 2016, 1 mailed to Prc; Se Defendants a copy of the Oidcr
entered on March 21, 2016 to the above Pro Se Defendants at the above address.

8. That no mail sent by me to the 629 Hemlock Avenue, Myrtle Beach, South
Carolina for the abave mentioned Pro Se Defendants has been retumed by the
U.S. Post Office as being undetiverable.

9. Based on the fact the U.S. Post Office has delivered multiple Notices to the 629
Hemlock Avenue, Myrtle Beach address and the Swilleys’ confirmation that they
reside al such address, 1 continue to mall notices and pleadings to that address.

PURTHER AFFIANT SAYETH NAUGHT.

SWO xT before me this [3_day
of { 2016. '

Nofafy Public for the State of South Carolina
My Commiaion Expires: |& l(./ Jodd
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Law OFFICES OF

JOHN M. LEITER, PA

Amm AND COUNSELOR AT LAW

1203 48TH AVE. N, SUITE 1o§ | TELEFHONE (843) ¢49-1451
MyzTLE BEACH, SC 20577 . : ' _ EacsaviLe (843)449-48:4
B ‘ _ A E-man  jleiter@48thoom

January 5, 2016

The Honorable William H. Seals, Jr.
Chief Administrative Judge

103 N. Main Street

Marion, South Carolina 29571

Re: Gabriel Bamhill and GSB Enterprises, LLC v. J. Floyd Swilley, et al.
" C/ANo.: 2014-CP-26-08367

Dear Judge Seals:

As you instructed at the motion hearing on January 4, 2016 in Conway, | have
prepared and am enclosing a proposed Order Granting Leave to Withdraw as counsel for the
various defendants named therein in the above case. Ifthe proposed Order meets with your

val, kindly sign it and return it to me in the enclosed, self-addressed, stamped envelope

and | will file it with the Clerk.
Thank you for your attention to this matter. |

With kind regards,

OF JOHN M. LEITER, PA

JML/smp

encl,

cc. Mark Neill, Esq.
Nate Fata, Esg.
J. Floyd Swilley
Laurel K. Swilley
William C. Piner
Alicia Piner
Heath Causey
Christopher Pitcock



STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Gabriel Bamnhilland
@SB Enterprises, LLC

Plaintiff,

investment Advisors, Laurel K.
Swilley, SMG Partners, LLC, SMS
Services, LP, William C. Piner, WCP
Limited, LLC, 808 Holdings, LP, QcC
Financing, LLC, Heath Causey, and
Sage Financial Group, LLC

)

)

)

)

)

)

1

J. Floyd Swilley, J. Floyd Swilley )
)

)

)

)

)

;

Defendants )
)

Gabriel Barnhill and GSB Enterprises
LLC
Plaintiffs,

V.

J. Floyd Swilley, J. Floyd Swilley
SMG Partners, LLC, SMS Services, LP,
Wiiilam C. Piner, WCP Limited, LLC,
Alicla A. Piner, 809 Holdings, LP,
Heath Causey, and Sage Financial
Group, LLC, Sage Private Equity Group, )
Secured Asset Factoring Exchange, Inc., )
SAFE, inc., Digics, LLC, 9-1-1, Plumbing, )
LLC, and Sage Funding, L.P., and )
Christopher Pitcock, )
)
)
)

)
)
)
)
)
)
)
)
)
)
)

- Defendants. |

IN THE COURT OF COMMON PLEAS
FOR THE 15TH JUDICIAL CIRCUIT

Civil Action No. 2014-CP-26-3362
(formerly 2013-CP-26-02818)

ORDER RELIEVING JOHN M. LEITER
AND THE LAW OFFICES OF JOHN M.
LEITER, PA AS COUNSEL FOR J. FLOYD
SWILLEY, J. FLOYD SWILLEY ‘
INVESTMENT ADVISORS, LAUREL K.
SWILLEY, SMG PARTNERS, LLC, SMS
SERVICES, LP, WILLIAM C. PINER, WCP
LIMITED, LLC, ALICIA A. PINER, HEATH
CAUSEY. SAGE FUNDING, L.P., SAGE
FINANCIAL GROUP, LLC, SAGE
PRIVATE EQUITY GROUP, SECURED
ASSET FACTORING EXCHANGE, INC.,
DIGICS, LLC AND CHRISTOPHER
PITCOCK | .

THIS CAUSE came before me for a hearing on the 4" day of Januafy, 2016, upon the

Motion of John M. Leiter, Esquire and the Law Offices of John M. Lelter, PAto be relieved as

counsel for the Defendants, J. Floyd Swilley, J. Floyd Swilley Investment Advisors, Laure! K.

GBS



Swilley, SMG Partners, LLC, SMS Services, LP, Willam C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP, Heath Causey, Sage Financial Group, LLC, Sage Private
Equity éroup, Secured Asset Factoring Exchange, Inc., Sage Funding, L.P., Digics, LLC
and Christopher Phioock. | - |

Defendants were duly notified of the date, time and location of the hearing. None
of the Defendants appeared at the healmg ‘Nate Fata, Esq. appeared on behalf of the

Plaintifis and Stefan Feidler, Esq. appeared on behalf of Defendant 809 Holdings, LP.
M. Leiter stated that the reason for the Motion o Withdraw was nonpayment of
fees, including these Defendants’ failure and refusalto honor their fee agreementwith him,
and their failure to honor the payment plan estaﬁlished by the panies.

Tﬁe Defendants shall obtain new legal counsel to represent them in this matter
within thirty (30) days from the date of this Order. The proceedings in this case will be held
in abeyance for thirty (30) days from the date of this Order. The Defendants must noﬁfy
the Court within thity (30) days of their new attomney. Based onthe foregoing and without

objection of counsel for any of the other parties, it is hereby
ORDERED that John M. Leiter and the Law Offices of John M Leiter, PA shall be

and the same are here_by relieved as counsel for Defendants J. Floyd Swalley. J. Floyd
_ Swilley Investment Advisors, Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP,
William C. Piner, WCP Limited, LLC, Alicia A. Piner, 809 Holdings, LP, Heath Causey,
Sage Financial Group, LL.C, Sage Pﬁvate Equity Group, Secured Asset Factoring
Exchange, Inc., Digics, Inc., Sagé Funding, LP and Christophef Pitcock as of the date of

the entry of this Order; and, it is
"~ FURTHER ORDERED that these Defendants shall retain _substitute counsel who

shall enter ati apbearance with the Court within thirty (30) days from the date of this Order;

and itis
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e Clerk of Court shall note that this matter shallnotbe

FURTHER ORDERED thatth

called for trial before May 1, 2016.
AND IT IS SO ORDERED.

William H. Seals, Jr., JUDGE
Fifteenth Judicial Circuit

— _,2016
Conway, South Carolina
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LAW OFFICES OF .

JoHN M. LEITER, PA

ATTORNEY AND COUNSELOR AT LAW

1203 48TH AVE. N, SUITE 109 ‘ TELEPHONE (8438) 440-1451
MyrTLE BEACH, 5C 20577 FACSIMILE  (843) 449-4884
‘ ‘ E-man, jleiter@48th.com

January 21, 2016

The Honorable Melanie Huggins-Ward
Horry County Clerk of Court

P.O.Box 677 .

Conway, South Carolina 29528

Re: Gabriel Barnhiil and GSB Enterprises, LLC vs. J. Fioyd Swilley, et al.
Clvil Action No.: 14-CP-26-3362 ,

Dear Ms. Ward:

! am enclosmg thee original and one copy of an Onder Relieving John M Leiter and

the Law Offices of John M. Leiter, PA as counsel for various defendants as identified in the

~ Order. 1 would appreciate your filing the original and returning a clocked copy of the Order
to me in the enclosed, self~addressed stamped envelope

Thank you for your attentlo_n to this thatter.
With best regards, |
Sincerely yours,

W OFFICES OF JOHN M. LEITER, PA

Suzy Pettipas g -

Paralegal

Ismp _
Encl.
cc. J. Floyd Swilley & Laurel K. Swilley
J. Floyd Swilley investment Advisors
SMG Pariners, LLC
'SMS Services, LP
- William C. Piner & Alicia Piner
WGP Limited, LLC
Heath Causey
Sage Financial Group, LLC
Sage Private Equity Group ,
Secured Asset Factoring Exchange, Inc.
Sage Fuynding, L.P:
Christopher Pitcock
Digics, Inc.
Nate Fata, Esq.
WMark Neill, Esq.
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Gabriel Barnhill and
GSB Enterprises, LLC

Plaintift,

J. Fioyd Swilley, J. Floyd Swilley
investment Advisors, Laurel K.
Swilley, SMG Partners, LLC, SMS
Services, LP, William C. Piner, WCP
Limited, LLC, 809 Holdings, LP, QC
Financing, LLC, Heath Causey, and
Sage Financial Group, LLC

" Defendants

Gabriel Barnhill and GSB Enterprises,)
LLC )
Plaintiffs,

)
)
V. )

| )
J. Floyd Swilley, J. Floyd Swilley )
SMG Partners, LLC, SMS Services, LP, )
William C. Piner, WCP Limited, LLG, )
Alicia A. Piner, 809 Holdings, LP, )
Heath Causey, and Sage Financial )
Group, LLC, Sage Private Equity Group, )
Secured Asset Factoring Exchange, Inc., )
SAFE, Inc., Digics, LLC, 9-1-1, Plumbing, )

LLC, and Sage Funding, L.P., and )
Christopher Pitcock, )
| )

)

)

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE 15TH JUDICIAL CIRCUIT

Civil Action No. 2014-CP-26-3362
(formerly 2013-CP-26-02816)

ORDER RELIEVING JOHN M. LEITER
AND THE LAW OFFICES OF JOHN M.
LEITER, PA AS COUNSEL FOR J. FLOYD
SWILLEY, J. FLOYD SWILLEY
INVESTMENT ADVISORS, LAUREL K.

'SWILLEY, SMG PARTNERS; LLC, SMS

SERVICES, LP, WILLIAM C. PINER, WGP

" LIMITED, LLC, ALICIA A. PINER, HEATH

GAUSEY, SAGE FUNDING, L.P., SAGE
FINANCIAL GROUP, LLC, SAGE
PRIVATE EQUITY GROUP, SECURED
ASSET FACTORING EXCHANGE, INC.,
DIGICS, LLC AND CHRISTOPHER
PITCOCK

THIS CAUSE came before me for a hearing on the 4" day of January, 2016, upon the -

Motion of John M. Leiter, Esquire and the Law Offices of John M. Leiter, PA to be relieved as

counsel‘fo_r the Defendants, J. Floyd Swilley, J. Floyd Swilley investment Advisors, Laurel K.
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Swilley, SMG Partners, LLC’, SMS Services, LP, William C. Piner, WCP Limited, LLC,
Alicia A. Piner, 809 Holdings, LP, Heath Causey, Sage Financial Group, LLC, Sage PfiVate
- Equity Group, Secured Asset Factoring Exchange, inc., Sag‘é Funding, L.P?_..' Digics, LLC
and Christopher Pitcock. . |
Defendants were duly notified of the date; time and location of the heiaﬁng. None
of the Defendants appeared at the heari‘nﬁg. Nate Fata, Esq. appeared on behalf of the
Plaintiffs and Stefan Feidler, Esq. appeared on behalf of Defendant 809 Holdings, LP.
- Mr. Leiter stated that the rea“s‘oh for the Motion to Withdraw waé nonpaymént of
fees, including these Defendants’ failure and refusal to honor théir fee agreement with him,
~ and their failure to honor the payment pian; established by the péhies. ' |
- The Defendants shall obtain new legal counsel to represent them in this matter
within thirty (30) days from the date of this Order. The proceedings in this &‘s'e will be held
‘ .m abeyance for thirty (30) days from the date of this Order. The Defendants must not«fy
the Court within thnrty (30) days of their new attorney. Based on the foregoing and without

ob;ecnon of counsel for any of the other partles. it is hereby

ORDERED that John M. Leiter and the Law Offices of John M. Leiter, PA shall be
and the same are hereby relieved as counsel for Defendants J. Floyd Swilley, J. Floyd
Swilley Investment Advisors, Laurel K. Swilley, SMG Partneys, LLC, SMS Services, LP,
William C Pinér, WCP Linii,ted, LLC, Alicia A. Piner, 809 Holdings, LP, Heath Causey,
Sage Financial Group, Y.L-LC, Sage Pri#ate Equity Group, Secured Asset Factoring -
Exchange, Inc., Digics, Inc., Sage Funding, L.P. and Christopher Piicock as of the date of
the entry of this Order; and, it is | '

FURTHER ORDERED that these Defendarits shali reta.in substitute counsel who
shall enter an appearance with the Court within thirty (30) days from the date of this Order;

anditis
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F URTHER QRDEREb that the Clerk of Court shall note that this matter shall not be

called for trial before May 1, 2016.
AND IT IS SO ORDERED.
William H. Seals, Jr., JUDGE
Fifteenth Judicial Circuit
_ 2016
Conway, South Carolina



FILED
& TR

UNITED STATES BANKRUPTCY COURT APRA. 7 2005
FOR THE DISTRICT OF SOUTH CAROLINA M‘J\g‘
INRE: |
» C/A No. 02-09234-W
John F. Swilley, a/k/a '
Floyd Swilley, - Adv, Pro. No. 02-80347-W
' Debior. | : , -

‘Shadow Factory Films Lid, Co, ! , .
Plaintiff, | " ORDER APRY 7 2003

| R.S.S.

- Chapter 7 :

John F, Swilley, a/k/a
Floyd Swilley

Defendant.

THIS MATTER comes before the Court upon the Motion' for Summary Judgment (the
“Motion") filed by Shadow‘ Fa?toq Films L1d., Co. (“Plaintiff”). Plainﬁ ff urges the Court to apply
 theprinciples of resjudicata, collateral estoppel, orjudicial estoppel to bar John F. Swilley (*Debtor” .
or “Defendant”) from asserting that the debt arising from prior litigation with Plaintiff is
discbm'géable. With Defendant thus estopped, Pla_inflﬂ' asks.ﬂ:e Court to grant its Motion pursuant
" {0 Federal Rule of Bankruptcy Procedure 7056 and declare that the deb at issue is excepted from
| discharge pursnant to l 1Us.C. §523(a)(2) and §523(2)4).! In respoﬁse, Defendant argues that res
judicata does not apply in this case becanse the Judgment resolved s tort action and not the issue of

dischargeability. Defendant also argues that collateral estoppel cannot be applied becmse the prior

! Further references to the Bankruptcy Code shall be by section number only.
1
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judgment does not contain an sotual finding of raud and because there is no wnity of parties. Finsly,
Defendant argues Giat the District Court for the Westem District of Oklahoma Iacked jurisdiction
mmmmwmqamwmmwmmmmmm,
After considering the pleadings filed in the adversary proceeding, the attached materials from the
 prior litigation presented in support of the Motion, and counsel’s arguments, the Court makes the
following Findings of Fact and Conclusions of Law pursuant to Federal Rule of Civil Procedure 52,
applicable in bankwuptcy procesdings by Federal Rule of Banlauptcy Procedure 70522

~ FINDINGSOFFACT
1. On December 29, 2000, Pleintiff filed 8 Complaint agsinst Defendant, Protocol Aséet
Management Trust, Laurel Knuckles (“Ms. Knuckles”), Antony Abirached, A. Abira Financial
Associated Lid., and Loli Trade & Finance Establishment, Lid in the Usited States District Court
for the Western District of Oklshoma (thc “Oklahoma ﬁtigaﬁoﬁ"). Generally, the Oklahoma
litigation arose from é dispute concemning a venture capital égvéemudwhmbyﬂ:eabove-listed :
defendants agreed to lend or participated in an sgreement o lend Plaintiff $125,000,000 over a ten
2.  OnMarch7, 2002. Defendant, in both &n indjvidual capecity and as Trustee for Protocol
Asset Management Trust, and Ms. Knuckles executed a Settlement Agreement (the “Setilement
Agreement”) with Plsintiffto resolve the Okishoma litigation. In fhe Setflement Agreement, the
parties stipulate to three initial pojnts. First, they agree that Plaintiff’s causes of action include @ -

-

2 The Court notes hat, to the extent any of the following Findings of Fact constitute
Conclusions of Law, they are adopted as such, 2nd, to the extent any Conclusions of Law
constitute Findings of Fact, they are &0 adopted.
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claim for money acquired.by false m, false representation or actual fraud, fraud and
mmhmmwmuumgmﬁmmmqmmmxmhmhmuuwhﬁmxI&nﬂmmma
stipulate thet they seek to settle all claims asscried or thet could have been asserted inthe Oklahoma
litigation. Finally, the defendants stipulate “that one or more of Plaintiff’s claxms are of such
dmmmﬁumMmm#@wwmm&ﬁmmmwmuummm” ‘

3. Bmdnponthaeiniﬁdsﬁpuhﬁogshtbcswkmauwmepﬂﬁesmmayeem
have a judgment entered against Defendant, Ms, Knuckles, and ml Asset Management Trust,
jointly and severally, in the amount of $300,000 on Piaintiﬂ’s claims that are not discl_lalgub!e in
banksuplcy. The Setlement Agreement provides that the joamal eatry of the jqdm'slnn reflect
that the pleadings in the OkJshoma litigation are deemed to have been ammended to assert claitus of
N such character and nature ﬂzattheycamotbedsschaxged in bankruptcy, 'I'heSemementAgreement
then provides thet the journal entry of judgment shall “recite agrecment and stipulation oftheParties
and a factual finding by the Court that, inter alia, the judgment is entered on one or more ofthose
claimsthataréofmuh chmauermdnammath;y'cmbedbchuged in bankruptcy and that
s result thereof the judgment s not dischargesble in banknuptey.”

4. | On March 8, 2002, Plaintiff, Defmdant, and Ms. Knuckies participated in a settiement
conference before the Honorable Magistrate Gaxy Puroell of the United States Dzsma Coun for the
Westem District of Oklahoma, Judge Purcell’ thomugbly reviewed the terms of scttlement and
announced his lmdetsmndmg of the parties’ settlement on the record. Specifically, Judge Purcell
statedtha!ﬂleparnesageetolwveﬁn&ngsandajudgmauemeredagamst Defendant, Ms, - -
‘Knuckles, and Protocol Asse:Mmzagemem 'masi,]omtlyand severelly, on Plaintiff”s claims that are
not dischargeable in banlmnploy in the amount of $300,000. Judge ane!l also indicated that the
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paﬁamMmypdeumtomMcmwmbeﬁwm
banmpmy,andhemmitwasammmemmmﬁapmmammomemm :
is capable of being discharged in bankrupicy. | ‘

5. Duwring the cettlement conference, Judge Purcell asked Defendant and his counsel if they
understood and agreed to the terms of the Setflement Agreement. Both Defeadant and his counsel
responded affimmatively. Mmdamdmindiwedtbuhewumtmmmdmfwmmtainw
theSettlanen!Ag_rmL

6. - OnMarch 11, 2002, the Honorable Stephen P. Friot, United States District Judge for the
Westemn District of Oklahoms, emtered the Joumsl Entry of Judgment (the “Oklshoma Judgment™)
resolving the Oklshoma Jitigation. The court recognizedthat Defendant, Ms. Knuckles, and Protocol
AsseiMmagment’huststipulatedthenainfacts.and,basedupénmwfws.thecom‘ifmmdthat
he claims Plaintiff asserted against them were of such charscter and nature that they cannot be
discharged in bankruptcy. The court further found that, to the extent the ;_:leadings were ambiguous,
th;eoundeuﬁedﬂlem M;§MMomemMWMtwmtu
discharged in bankupicy. mwmnmmwmeoummmm against Defendant and
Ms. Knuckles on one or more of the nondiscbam&ﬂe claims end sccordingly held that the
Oklaboms Judgment was excepted from discharge. T'ﬁqummedajudgnmtagainst
Defendant, Ms. Knuckles, and Protocol Asset Management Trust, jointly and seyemlly. in the
amount of $300,000. Attomeys t'm' Plaintiff and Defendant, Ms. Knuckles, and Protocol Asset
Mianagement Trust provided conserisual signatures indicating that they ggresd to and spproved of |
1. mommomludmtisﬁnal,andthwewasnoappuloﬁt
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8. OnAugust 5, 2002, Defendant fleq his Voluntary Petition sceking Chapter 7 reief.
CONCLUSIONS OF LAW

A.  Standard for Sluﬁm‘ary Judgment

Rule 56(c) of the FedemlRulesomelecedm, appﬁeabletoadvmaymmedmgunder
the Banlcmmy Code by Federal Rule of Bankruptey Procedure 7056, provides that summary
 judgment shall be granted “if the Pleadings, depositions, answess to intervogatories end admissions

on file, tosuherwnhtheaﬁidams, if any, show that there ; 15 no genmine issue as 1o any majesial ﬁwt

andﬂmthemovmgpmylsenmledtoajudgnmtasammeroflaw” Fed.R Cjv. P, 56. Summary

judgment is appropriate “if the evidence is such thet a reasouable jury could not return & verdict for

the nonmoving party.” %4’1‘7 U.S. 242,243 (1986). Indetermining

574, 587 (1986).
The moving party has the initial burden 10 show that lhen: is no genuine issve as 1o any

material fact and that it is entitled tomdgmentas amatteroflaw stzl.ez_@m___&m,dﬁu S.
317, 332 (1986). Once this initia] showmg is made, the burden of producﬁon shifis to the
vonmoving party. The nonmoving perty must “go beyond the pleadings and by {its] own afﬁdawls
or by the ‘depositions, answers to mtenogatmes, and admissions on ﬁle, designate “specific facts
showing that there is & genuine issue for trjal,”™ Id a1 324; see also Fed, R. Ciy. P, 5(e). In meeﬁng
this burden, the nonmoving bany “mustdémore than simply show that there is some métaphysical |
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douuawmemmﬁdfmmdmmdmmmmmmemf«ﬁm Matsushita,

475 US. at 586-87; sce also Campho

, 249 B.R. 121, 128 (Bankr.

D.$.C. 2000) (quoting Dunes Hotsl Assoc. v. Hyast Corp, (fn re Dunes Hotel Assoc 194BR. 967,
976 (Baskr. D. 5.C. 1995)) (*“[T]he party opposing summary judgment may not merely rely on his
pleadings but must set forth Mfmﬁahmthemovingpmty's facumdwﬁehm
the existence of & genvine issue for trisl. ™). The Court should grent summary judgment “against
apanywhofaummaanwingmmmmmmmevidmommmmuto
mupmy'msé., and on which that party will bear the burden of proof at trisl.” Dunes Hotel Assoc.,
194 BR. 8t 976 (citing Celotex, 477 U.S. at 322), | |

B.  Application of the Summary Judgment Standard to the Motion
Res judicata
ijudicglaisabmadpﬁnciplethatpmaxts litigation of all grounds for, or defenses to, -
Tecovery that were pxl'eviously aveilsble to the partics, regardless of whether they were asserted or
determined in the prior proceeding. oo Brosm v, Felson, 442 US. 127, 131 (1979); Inze The Roof |
Doglor, C/A No. 97-01648-W, slip op. at 3 (Banks. D, S.C. Avg. 26, 1998) (citing In 7 Varal
Paterpises. Ine,, 81 F.3d 1310 (4° Cir. 1996)). The elements of res judicata are the following: (1)
2 final judgment on the merits in an earlier suit, (2) anidenﬁtyohhecamofwioniuboﬁnhe
cafir and the late su, and (3)an ity of partes or their privics in the two suils. See Grausz
v. Englander, 321 F.34 467, 472 (4* Cir. 2003); Keith v. Aldridge, 900 F 2d 733, 739 (4* Cir. 1990).
O the meiits” s 2 erm of art and does notnecessarily mean tat the issues wre actually litigated

ond is substantially different and broader then the “sctually litigated” clement of collateral estoppel.

N
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Co Y

See Fed. Ins. Co, v, Gilson (fn re Gilson), 250 13.1.#u 226, 236 (Bankr. E.D. V2.2000). To determnine
whemeramxmmmmmlymnablmapminmemsmmrmm has
adnpwdamhonalapmachwhunbynconﬁdmmmemuofbom acbonsarise from
the same scries of operative facts. See Gransz, 321 F.3d at 473; Keith, 900 F.2d at 7393
. Indischargeablity proceedings, bowever, the use of resjudicat s imited. In Felson, the
Supreme Court held mammpwymmm:wmwmmmééjmmmdm
ofa pﬁorstateoounproéeedingwhélconsidaiﬁg:ﬂw dischargeabilityof debt. See 442 U.S. at 139,
The Couﬂ supported this conclusion by reasoning that allowing state courts to determine the
dxschargeabxhty ofa debt undercuts statutory pohcy that favom mMng dssdmgeabihty issues in ‘
| bmhuptcycmms. m@m 136 Moreover, the Conrtqnsﬂonedtbememoffeqmungparues to

address d:schm'geabilny issues in state court and preserve them for subsequent determination by a

| ba:ﬂauptcyeomtwbcnthe:ssnes arenotye!npebecm:senobmlmlptcymehasbeenﬁled. Sec
id. at 137; wlﬂw 212 BR. 604, 608-09 (B.A.P. 8"’Clr 1997
(doc!mmg to apply res judxcata to a prepetition state court judgment incorporating tbe parties
settiement agreement that classified debts as dischargeable and reasoning that, at the time of the .
decres, no bankruptcy petition had boen fled and no cause of action under §523 existed),
Accordingly, the Conn held that bankrupicy courts could consider all the ev:dmce. including a

: plamnﬂ’s failare to pmsue allegauons of ﬁ'aud and deceit duzing the prior state court pmceeding.

, and look beyond the Judgnent and record of thc prepetition stete court proceeding to determine

5 mcomtnot%ﬂlagmmmeFomcwfomdthatmuudw
can have preclusive effect if the paﬂieslnlmdedtofo:eclose lmgaﬁou of acleim thmgha
settlement agreement. Ses 900 F.2d ot 741; see also Nash Countv Bd. of Edue. v. Bi e C
640 F.2d 484, 487 (4% Cir. 1981).
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,whetheradebttsexeqnedﬁnmdxwharge. See Felson, 442 U S, atl39
Edgggeﬁe&vdymhibn&&ebh&ﬁmﬁuﬁonofmjmmwmepwﬁonmm

damanomregmﬂmgmedmchﬂgablﬁwofdebm,mdmnpmpkhmmmglybmwhed

toprepwuonfedqaleasesaswell. See Gilsop, 250 B.R. at 238, meﬂgmwﬁ

nis), 201 BR. 501, 511 (Banks. N.D. Ill. 1996), the bankruptcy
eounfoundthata&deraldmacomt’sclasaﬁenﬂonofadebtowedasmndisdmmublcmnot

mjudwm;stotbedxschargeabﬂttyofthedebt. In Zois, the court reasoned that the districi court

lacked jurisdiction to reach this conclusion because, when it found that the debt was

(I e Gibbs), 107 BR, 492, 497 (Baukr. D. N.J, 1989) (finding that a federal distriot court lacked |
subject matter jmisdictiﬁn to define a debt owed under a judgment as nondischargeable where no
beskrupicy case had been filed). Moreover, the bankupley coust found that the issue of
dischargeability had not been hugaxed in the prior proceeding but was simply included in the
language of the order. Cf, sgmmmmzn BR. 166, 170(ED. Pa. 1998) (holdmg
thatasﬁpnlaﬁonapwovedby,abanhnptcymﬂﬂutclassﬁeddebaasm:eptedﬁvmdmharge
barred & redetermination of the issue of dischargeability in a subsequent bankrupley casc);

245 B.R. 419, 420

(Bankr. §.D. Fla. 2000) (finding that a prior determination by a banknsptcy court thet & debt was
excepted from discharge was bindiilg in ancther proceeding ) except the same debt from debtor’s
discharge in debtor's sﬁbsequem bmkmpwy case).

Based upon Felson’s principles limiting the blanket application of mmdacatato prepetition
cases addressing the issuc of: dasdxargeabnhtymdbecauseof otherptovismas of this Order,ﬂwConrt



denies this aspect of Plaintiff's Motion. This Court is given the opportunity to Jook beyond the
Oklshoma Judgment and the record of the Okishoma liigation to decide whether Defendant’s
sctions render his obligation excepted from discharge pursuant to §§523(s)(2) and (s)(4).

. , Collateral Estoppe]

While the application of res judicats has been limited in dischargeability procecdings, the
nerrower concept of collteral esﬁoppel cen be applied more easily. ﬂgw 498 U.S.
279, 285 n. 11 (1991);mmw 113 F.3d 17, 19 (4* Cir. 1997). Collateral
esioppel pmcludcs relitigation of an lssuc decided previously in judicial or admmxstmtwc
pmwedmgsprovdedthepanyagamstwbommepnordeqmnwasassmed cnquedgfullaudﬁir

62 F.3d 619, 624 (4* Cir. 1995). When applying the principle of collateral estoppel, the Court
typically looks to the forum state’s law of collateral estoppel; however, this case deals with a prior
judgment from & federal court. See McNallen, 62 F.3d a1 624. In this simation, the Court must

considerthe principles of federal collstcral estoppel. See Nestorio, Associsies Commencial Cory
250B.R. 50, 55 (D. Md. 2000); Shearerv, Dunkley (Inre Dunkiey), 221 B.R. 207, 212 (Bankr. N.D.

T, 1998); Fede _
98-80266-W; slip op. 2t 8 (Bankr, D. S.C. Apr. 22, 1999). For federal collateral estoppel to apply,

the proponent must establish the following elements: (1) theissue sought to be precluded isidentical
toone previously litigated; (2) the issue must have been actually deternrined -in the prior proeeedmg;
(3) determination of the issue must have been a cnucal and necessary part of the decision infhe prior
. proceeding; (4) the prior judgment must be final and valid; and (5) the party against whom estoppel
is esserted must have had & ull and fuir opportunity toltigat the issue in the previous forum. See

J
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U.S. 813 (2002); Sedlack.

mmmmmwmmwmmdmmm First, here
i51no dispute as fo the ideutity ofissues. I the Oklshoma Judgment, he court considered allcgations
of ecquiring money by falsc pretenses, false representation or actual fraud, fraud and defalcation
wlﬁlchﬁngin aﬂdﬁcim&capaoity,’mb@emmt,mﬂmmy, the presumptive grounds for 8 debt
o bo declared nondischargesble pursuant to §523(e)(2) and §523(2)(4), and the court found that the
amount of the judgment was not dischergeablein benkrupty. Likewise, the issuein this procceding
is whether the dobt is exsepted from dischange pursuant fo §523(a)(2) and §523(s)4). Scoond, the
undispued materisl facts slso demonstrate that the Oklshoma Judgment is finsl and was not
appealed. Third, the record of the Oklahoma litigation reflects that>Defenfdantwasr=presmtedby
counsel and that he participated in a sophisticated legal setting in two levels of the Federal District
Court for the Western Distriot of Oklaho:ﬁa. Moreover, the n;anscript of the Settlement Conference
reflects that Judge Purcell meticnlously reviewed and amounced the terms of the Settiement
Ammmm@mmimmmmmwmmmm befenmcxeaﬂy_w
tometeunsmdhahﬁmmdwoppmqmdewwrmﬁmmomﬁm

There is a question whether the Oklshoma Judgment saﬁ#ﬁcs the actually determined
" element! The Okishoma Judgment is a consent &der that séttles the Oklahoma litigation.
Ordinarily, when a case is settled rather than litigated to 2 judment. the settlement does not giverise

_toeolla!er&lestoppelﬁnlssitiscl_ea;thnthepartiesintmded,thesctt‘lementtohavesuchanem

4 Several cases refor to the this element as “actually titigated.” The Court will use
actually litigated and actually determined synonymously,
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Sez Arizone v. California, 530 U.S, 392, 414 (2000) (“{S]ettlements ordinarily occasion 1o issue

mmm(meﬁmmuedmuawmppm,unlessmsam.,.mmmeparﬁswedmeir
' Benk, 810 F.2d 1061, 1064 (11® Cir

sgreement fo have such an effect”); Halpem v, Fit G
1987) (“{Tihe central inquiry in determining the prectusive effoct of a consent jodgmient is the
intention of the parties as matﬁfmed'in the judgment or other evidence.”). Genemlly. courts have
examined the pasties® intent in two wayz, Oneappm@hfoasumwhethﬁ'dleseﬂlmm or
_ consent judgment includes suﬁéimt facts to support & finding that a debt is‘excepled from
discharge. Seg,e.g, Levinson v, United States, 969 F.24 260, 264 (7% Cir. 1992) (declining to apply
collateral estoppel where the conseat judgment did not include sufficient facts to support a finding
thatthe debtor"s Saud rendered the debt excepted from discharge); Halpern, 810 F.2d at 1064-65
(finding that the parties intendéd a prior state court u_;msc:it order fo operate as a final ndjudicéﬁon
where the order included detailed factual findings sufficient to satisfy §523(a)2)(A) as well as
specific language providing that lsbility under the judgment will be execpiod from discharge in any
banktuptq.;yme); Gisimo v, Detrano (Inre Detrano) 266BR. 282,291 (E.D. NY. 2001)(affirming
the bankruptcy court’s decision to decline to apply collateral estoppe] where the settlement order did |
nol contain supulatedfaasthat wm_tld &ﬂnbhsh thatadebtw‘as’nondischargegble under §523(=)4));

Kohlenberg v, Baumhafl (In re Baumhafl), 271 BR. 517, 52223 (Bankr. E.D. Mich. 2001)

{applying collatera] estoppel and granting Mmuyjudgmem where mesettlementagreemem related
to a consent judgment listed specxﬁc facts allowmg the court to conclude adebt was exeepted from

dascharge pursuant fo §523(a)(2)(A) and (B) and where the agreemem provided that the partics

would not object to the dxschargeabﬂﬂy of the debt in any subsequent bankruptcy proceeding);
243 BR. 1, 12 (Banks. W.D, Ky, 1997) (finding that the
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consent order did pot manifest an intent for the judgment 10 be conclusive where the judgment st
jssne was ablanketenuyofjudgmMonﬂ:eﬁ‘mdoonntsofacomplaintandconmnedno discussion
of culpebility); Estate
(dmybgsmaqjupmmﬁmmmmmmmdmhmgamaﬁﬂmm

Ward), 194 B.R. 53, 58 ('Bankx D. 8.C. 1995)

reached 8 settiement was silent s to the exact terms of seitlement or the basis for the judgment but
suggesting that collateral estoppel couk‘ibeaypmpriate,-ifthe evidgnceindicatcdﬂntapmy'
oonﬁssedmmmgaMWWofMdordeﬂcﬁmeoﬁmMemwge);
n), 120 B.R, 396, 399 (Bankr. N.D. Tex, 1990) (declining

toapply collateral estoppel because there were insufficient facts n the consent order to establish that
the debt was excepted from discharge); Fisher v. Heatly (In e Fisher), C/A No. 92-73995, Adv.Pro,
No. 92-8250, slp op. at § (Bankr. D. S.C. Feb. 1, 1993) (“Without the legal basis for the court’s

 findings or a discussion or record of the elements constitating the plainfiff’s burden of proof, this

Gourtis unable to determine whethe the plaitifin the statecourt provod and whother that court

’ pmperlymnmderedthedmmm;ssuesofﬁandasqutﬁredforaﬁndmgofnon-

d:scha:gcabahtypursuant&o 1NUSC, soction 523. Therefore, the issues raised by 11 U.S.C. section

523(s)(2) and this lewsuit were not actually litigated.”); see also Nisss : Weiss), 235

BR_ 349, 356-59 (Bankr. S0, N.Y. 1999), Fd by 25§ BR. 115 (5.D. N.Y. 2000) (inding that n
confession of judgment satisfied the ectually litigated requirement and applied collateral estoppel
to find that the debis atissueinthejpdgmentwcre excepted from discharge where the confession -
of judgment represented a confession to each claim in the complaint, hchdhg&mﬁmdbwachof
fiduciary di.\ty). Other courts review prior consent or settlement orders to determine if it is clear that

the parties intended the prior litigation to have a collateral estoppel effect. Conrts using this
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approach have applied colhtérﬁl estoppel even if the prior judénent does not comam specific
stipulated orcomt-folmd factstosupportamclusxon thatadebtwaﬂdbeexcepwdﬁomdlsdmge
pursnanmgszs Sce. e.2., Pegples Benk , 172 BR. 575, 579
(M.D, Tenn. lM)(mMngmﬂM@oppdwbq&emﬁommgtﬂngthﬂhudmaime
was discharged when she asserted in 8 prior crimial matte thatthe debt sould b excepted from
discharge); Doughty v FiillIn re HI[), 265 BR. 270, 279 (Beaiks. M.D. Fl. 2001) (concluding that
aconsent judgmem wntbom sPeciﬁc fwmalﬁndings but with g specific stipmahon loan amount of

frand damages sausﬁed the actua!ly ltugated eiement ins snbsequent proceeding regarding
ingeri 2468.R. 196, 201 (Bankr. D. N.J. 2000)

(applymg collgteral estoppel tos priouettlanent orderdeclmng that certain debm anslng from a
divorce proceeding wonld be cxcepted ﬁom discharge where it was evident the pathes ummded to
| settleanma:honaltonclmm andmtqmddwsetﬂanem :osumvcabanla-nplcyd:sdmp), M
¥, Smith (In re Smith), 189 B.R. 240, 244 (Bankr. D. N.H. 1995) (declining to apply collateral
esmppelbmusememorjudgmmtmtamedndthsﬁndings thattheeourtconldﬂon to ‘
determine dlschargmblhty ora sta!ement indicating that the Judgment would be excepted from
discharge); MME&.&M&L 128BR. 488 491 (‘Banln' S.D. Fla. 1991) (Gnding the
| issue of thc debtor's fraud was sufficiently litigated i in tbe pnor state couﬁ proceedmg to mvoke
coliateral estoppel ﬁ'om language in lhe settiement aye:ment treating the judgment against the
debtor as excepted from discharge). o ‘
| Upon wvnewmg the Oklahoma Jadgment, the Sctﬂemem Agreement, and the settlement
conference h‘mscnpt. the Court; ooncludts that the parties clea.rlymtmded the Oklahoma Judgment
to have preclusive effect as to the dischm'ggnbiljty of the amount owed under the judgment. The
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language of the Oklahoma Judgment is unequivocal and thoroughly describes the judgment amount

‘asnond!scha:geable',aﬁdthe' lmguage}ismnbhmmﬂ:anameeﬂaﬂmentm&wdebtwwldbc
" excepted from discharge. Cf Klinpman v. Lovinson, 831 F.2d 1292, 1296 (7* Cir. 1937} (finding
that language in s consent deores providing that the debt at issue would not be dischargeable in e

banluuptcyproewdmgﬂlustratedthapﬂes mta:tforthedwmtahavepreclusiveeﬂ‘ed) Indeed,

the Oklahome Judgment indicates that the parties itmmded to conclnswelyresolvethe issue of
dischargeabiliy by agresing that (1) the lesdings are decmed amended 1o assetclaims thet cammnot

b discharged in barkruptcy, (2)the Oklaoima Judgment i eatered on ane or mor ofthe claims thet

are of such character and nature that fhey cannot be discharged in bankruptcy, (3) the Oklahoms

Tudgment is based upon a factual finding by the Court, and (4) the Okishoma Jodgment is not

ischargeable in bankruptcy. Moreover, during the setflement conference, Judge Purcell carcfilly

reviewed all oftheterﬁxsofmcSctﬂememA’greement,andheas_keddwémﬁwwhﬁheﬂheyagmed |
to and understood these terms, including terms that ipdicawd the judgment would be based upon
factual findings. Defendant clearly aolmowledged'w he willingly acocpted the terms, including

thepmwmonscaneminsmenondmhugeabmtyofmedebt ToﬂnsCourl,these!tlemetnmawmls

clearly illustrate thatthepartiu deﬁeOﬂahomaJudgxmwbeﬂwﬁnﬂmoluuonofﬂw

dispute, including fhe future dischargeability of the debt, and this Court will honor end enforce that
“intent. While the Oklahoma Jndément does contain a detailed enumeration of findings of fact, this

étep is not necessary when itvis clear that the Oklshoma court relied on the factus] basis that

Defendant, Ms. Kauckles, and Protocol Asset Management Trust scknowledged end stipulated to )
priortotheentryofthe_OklahomaJudgmentinﬁn;iingﬂmthedebtitreprmtswouldbeexeepted
from discharge. In other words, the Oklahomalndgnomisbasedonfactdal findings that were
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umdqmmumuMQMMﬁnmmmwﬁhﬁﬁﬁaﬁnnmlEmdmwmsm&ﬂm&wuﬁmk
that the Oklshoma Judgment sstisfies the wmany litigated element of collateral estoppel.’

The Court also finds tht the issus of disohargeability was 2 necessary pr ofthe Oklaboma
litigation. ‘l‘he original complaint inc!udes specific allegations of acqmnng money under false
pretenses, false upmntabon or acmal fraud, fraud mﬂ de&lmnm whn!e acting in a fiduciary
capacity, embezzlmmtandlgmeny,andﬂ:e Oldshoma court and ﬂiesetthnez}tmmlsmogﬂze
these alleg@ﬁons and buttress them ﬁmha'byé speciﬁé provision amending the complaint fo ensure
ﬂxe allepﬁonsmplédmﬁcienﬂytomm&ﬂaﬁndingofmndisdm@abiﬁty. msq’eciﬁcityleads
the Cour to conclude that the detemlinauonﬂmt the elements of §523(a)(2) and §523(n)(4) onwhich
the Oklshoma Judgment was found to benonﬁacharguble were a necessary part of the ptoeeedmg. :

| &M_MMM 23531!- 349, 359 (Bankr. S.D. N.Y. 1999), aff'd by 255 B.R.

115 (S.D. N.Y. 2000) »
For the above stated reasons, the Courl oomludutbata!l of the elements offederal eo!lateml

estoppe] are satisfied. Accordingly, the Court applies the principle 1o bar Defendant from argning

5 Although the Cowri’s prior cases involving collateral estoppe] in the context of a
dischargeability proceeding are slightly different from the case at bar, the finding that the
Oklahoma Judgment was actually litigated is consistent with rulings in prior cases, For example,
meComtpzmmlyapphedaonmmppmodeanudmmwhmtbcMmm

resulted in implicit findings satisfying the elements of subsections of §523.
C/A No. 98-08285-W, Adv, Pro. No, 98-80295-W, slip op. at 9-10 (Bankr. D.

Read (In re Read),
S.C.hul1l, 1999)' Brown v, Evans (In r¢ Evans), C/A No. 98-05148-W, Adv. Pro. No. 98-
80212-W, slip op. at 11 (Bankr, D. S.C. Apr. 26, 1999); Fed, Trade Comm’n v. Harrell (I re
Harveil), C/A No. 98-06980-W, Adv. Pro. No. 98-80265-W, slip op. at 15 (Bankr. D. S.C. Apr..
23, 1999). Arguably, a defanlt judgment is Jess “actually litigated” than a scttlement or consent .
order that both parties participate in drafting and then in presenting to a court for approval.
Further, the Court has previously held that a prior judgment could clearly establish that a punitive
damages award was based upon actions thet were willful and melicious without making specifio

findings of willfulness or melicionsness. See Read, at 6.
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that the debt represented by the Oklahoma Judgment is dischargezble and grants Plaintiff’s Moﬁon.
' Judicial Bstoppel |

' “Judicxalestoppclprecludaapany&omndopnngapoahonthammconsmtwnhastanoe

taken in prior litigation. Thepmposeofﬁwdoehheistop:gventaputyﬂomplayungfastmdloosc

with the courts, and to protect the essential integrity of the judicial process.” John S, Clark Co. v,

Eaggert & Frieden. P.C., 65 F.3d 26, 28-29 (4 Cir. 1995; see elso Fn e Brown, C/A No. oi.usos-

B, slip op. at 5-6 (Bankr. D. S.C. Jun. 4, 2002); Dunes ¥ '

Hotel Associates), C/A No. 94-75715-W, Ady. Pro. No, 95-8042-W, slip op. 2t 8-9 (Bankr. D. S.C.
Feb. 12, 1997). “Aetingonﬂaéassnmpﬁonﬁmtﬂnmisonlyonetuﬂ:aﬁoutagimsﬂof
cmumstances.meconnsapplymdimal edoppelwpmemam&ombmeﬁmngiwby

maintaining mutually inconsistent positions regarding & paxhcularsxmaﬁon. As wehavepreviously

obscrved, the doctrine is invoked to prevent a party from *playing fast and loose with the courts,’
I"mm ‘blowiﬁg bot and cold a5 the occasion demands,’ or from attempting ‘to mislead the courts to

fosp., 159 F.3d 192, 196 (4* Cir. 1998).
“wase&enﬂeishmdedmmtimpmpauseofjudiddmaﬁay,jwadeshppclié an

equitable dootrine invoked by a court at its discretion.”
F34216,226 (4* Cir. 2001). |

1o the Fotrth Clrcait, thers is no specific formia for applying judicial estappel; however,
the presence of the following factors is generally required; (1) the party to be estopped must be

assefhngaposlﬁonthausfacmallymcompaﬁblewiﬂupmuon;ﬂ:enmapnor;ndicialor ‘

admxmstratiVe pmoeedmg and the position sought to be utoppedmuabeone of fact rather then law

or legal theory; (2) the prior inconsistent position must have been accepted by the tribunal; and (3)
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the party to be estopped must have taken inconsistent positions intentionally for the purpose of
mwmm&'gmmﬁmmn&ﬂ;mmnmazm |
224 (4th Cir. 1996); Danes Hotel, st 9. Of these factors, e dind is the most citcal. See Tnt*]
' - 0., 232 F.3d 383, 390 (4* Cir. 2000)

(citing Lowery, 92 F:3d at 224). Judicial esloppel, however, will not be spplied where the party”s
inconsistent positions results from inadvertence o mistake. See King, 159 F.3d st 196-97.

In this case, the inconsistent position is that Defeadant previously agreed to settlement terms
and the entry of the Okishoma Judgment based upon his stipulation and agreement fo fiacts that
rendered that debt 'excepted from discharge. Now, only a few months afier consenting to the
OﬁahomaJudgment, Defendant attemptsto denyﬂxi'spsioiposiﬁon, reject these fﬁc!s, andargnothat
‘the Oklehorna Judgment ié dischargeable; The elements are present to invoke judicial estoppel as
Defendant asserts an inconsistent factual position that was aceepted by the omaxmaw_oom
during the settlement conference and by entry of the Oklahoma Judgment. While it has boen held
that judicial estoppel dosnotapﬁlyto ﬂwsetﬂementofanmcivﬂaﬁt because there is no
judicial acceptance of anyone’s position, in this case the fedeml court undertook a thorough effort
to ensure the judgment was voluntary, complote and fully agreeable and therefore, there is sufficient

judicial acceptance. See Lowerv, 92 F3d et225 and Reynolds
861 F.2d 469, 473 (6® Cir. 1988). Moreoves, these inconsistent positions are an attempt to gain an

unfair advantage es Defendant previously resolved litigation, which sought @ recovery of
$125,000,000 against him, for asigui.ﬁcﬁntly lesseramount conditionedipon its nondischargesbility.
T March 2002, Defendant adopted one posiﬁonandischargaabmtyamwsmanﬁvemim
upon his filing baukmplcy, he argues a directly eoxitmy position. In similar circumstances, other
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y.

.cwmqﬂhﬁwﬁﬂummdh&ﬂmthwmmmmmﬁaﬁmﬁhmﬂhmwumﬂ&m
certain debts wers excepted from discharge from subsoquently asserting that fhe debts were
dischargesble. Sce Dunkiey, 221 BR. at 213 (qsplﬁngjudicial estoppe] 10 bar the dsbtor from
adopﬁngﬂteinconsimmgalposiﬁonﬂiatdeﬁts hm:rreﬁpmsuanito lﬁsdiﬁmcorsepmaﬁdnm
disdhxgﬁblgwhm&edebmmmapﬁmbmhnpwymunmdhnoasﬁpuwedwﬂamm
:ﬁummmmamuumsauwﬁmmammmasamnmmgmmggggﬁgmnmm
637, 642 (7% Cir. 1990) (applying judicial estoppel to bar the debtor from relitigating theissue of the
asemgeabmyomsw@swm'mmmﬁm:ymmwmwmof
Appuuﬁadmmeismmmofmsmmmwmmsmcwmmg,
but, after receiving a ruling that the tax debis were excepted from discharge, the debtor returned to
mbmkmcymuﬁ argued that the Tax Court lacked jurisdiction to consider dischargeability).
Likewise, because Defeodant’s position in the Oklahoma litigation Was unequivocal and relied upon |
by Plaintiff and the court and he has now entirely reversed his position, this Court applies judicial
estoppel in this ssc o bar Defeodant from asserting that the wnderlying fucts supporting the
Oklshoms Judgment are insufficicat to establish that the debt represented by the Oklshoma
xungnenzisueeptedﬁom discharge pursuant to §523(a)(2) and §523(a)(4). 'rné.coun_ bas serious
concerns about what appears to be Dc&ndant‘é manipulation of the judicial process, ﬁd it will not
countenance such éamesmansiﬁp.‘ | /

CONCLUSION

_FortheahOVestaLedmsons,ﬁwCOMgmﬂSPlnlnﬁﬁ’sMoﬁonand

¢ mgComaisob&kvuéquitabbeaobpelorpmmi&éwemmelmaybe
additional principles that bar Defendant from disputing the agreed-upon facts supporting the
daamimﬁmmatmeddﬁmmedbymemdahoMMmaﬁisueepwdﬁomdiwhmge.
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ORDERS that ti:e debt Defendant owes represented by the Oklahoma Judgment is excepted
from discharge pursaant to §523(a)(2) and §523(a)(4).
AND IT IS SO ORDERED.

Columbig, South Carolina,
‘ 2003.
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