- Michael DennisMoore, Appellant;
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 In The Court of Appeals

THESTATEOFSOUTHCAROLINA 3 “Q 9\3

Inﬂ:eMatterofﬂaeEstatcof'Ihomas G. Moore

| MAR 17 2023

V.

- Thomas Paul Moare, Francine Laura Lawhon,
" Linda Kaye Moore, and Phillip Frederick Moore
Respondenis

pellateCase No. 2018-001144
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between the Testator“aiid the Appeliant was defested at the time of the

purchase agreement to sell the property, where only the Appeliant sipmed 2
contract to sell the joint tenancy preperiy, andthe'l‘mmm&e
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I Did the court exr in ruling that the Appellant failed to (1) porsue payment
for loans made by the Decedent to Tammy Jackson; (2) accomnt for funds _
loans to Moore’s Car LI.C; based on the fact that the evidence allowed to be
submiitted in sapport of this judgment was wntimely bronght io the attertion
of the parties minutes before the hearing began, which in twrn prejudiced the
Appellant makiog him. wnable to provide a proper defense or counter to the
improperly submitred evidence? . '
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT

_ COUNTY OF: FLORENCE C |

) PROOF OF DELIVERY
N THE MATTER OF:
THOMAS G MOORE

CASE NUMBER: 2014ES2100134

(Decedent)

(] A copy of which is attached hereto and incorporated hereir, or
XI The original of which is on file with the Court.

Delivery was accomplished by the following method (check appropriate box):

[] personal delivery M ordinary first-class mail
] certified mail [ registered mail » ,
[ commercial delivery [[] electronic message (Article 7, Trust matters only)

to each of the following persons at the address shown:

. NAME " ADDRESS

Phillip £. Moore ~7> 1504 Damon Diive, Florence, SC 20605
—  Francne L Lawhon, lnﬁvdluyandasPRofﬂ\e 2005 Third Loop Rd., Florence; SC 20601
. Estote of K. Moors . _ ' —_
3. Pox Po'mrStawart,ll. Esq.
 Jumes Padget Grapam &taney, PA -(pypbell P.Q. Bax 5478, Huama. SC 29502 me& DEUVERY |
3;“59“ Nio before me this ﬂ 5"4" day 6f T Signature: ' A/ ]: )’V\o'o-ug %A v
Ay i?_ W ibec .20 Q3 _ PrintName: Y 9’1 LUV P S WwWIgRE
S Qﬂg ‘ Address: | 5O W DAWMOW. DV E
r-‘ﬁ—‘ U‘.:/U\ . . : 5‘1\."\9’\/\&4/ > C/ 1“]‘5 cs

Notary Public fgrySouth Ca(m\\gzq\( Telephone (Work):

My CommissionExpires: M,\, 5 J.Qﬁ 9\ (Home) _ W3~601-33 4)
Cel: __$u3~-G0i-334Y

- Email: Nvov R

Relationship to Decedent/Fstate: Sow

Signature:
Print Name: ' -
Address: . )

Telephone (Work):

(Home):

Cell:

Email:.

Relationship to Decedent/Estate;

FORM #120PC (1/2014)



IN THE PROBATE COURT

STATE OF SOUTH CAROLINA )
B 7 acehy 2 PO
. \3OUNTY OF: FLORENCE i pEnjt2 P 3 37 |
' NOTICE OF HEARING
IN THE MATTER OF: jEaer 3) £4aT j“‘: 32 |
(Decedent) | Tt EEOUNTY, 20 2l

oate: 1O De dé—kefwwmw\ by SPrD‘Da‘Fe Cour [«

TIME:

PLACE:

PURPOSE: ‘&/»&—m@q Moﬁ.\@ EncRues) and MV\;_L CofempX M M&?«‘W 3
3 A\%j&*;f?a%% Cod2. pRoud N Jre (Loasd Sryhbos. Lowan Pra¥adow culgeid Ondey
- R 172016 Cireatdn Ondon Se5eX Mooy 5,201 o d K Jov Comole e
Taros QW o.QA.,mMW e ROAR Rz d Ko agm(w«rﬂ—“r‘&bw-\m«,. $Coe
TM\?JM &M n*w&kk% M%M-T%?.ﬁsww& &wmm \P_:gi,z
N Ko dehe R Mttty aTins Ko Clags Ry Pradeie Smmimg Fhe Jodpag Oirndine,
— T3 G g R snfonie 34, Codon® hwm?&v‘@*“«m&ﬁ\m Wore . ff
W YR Y O INnead oA e GRS I g Beevy Tova 3t 20 1o Ts Prole. e
Tudye ' Wc&,m ' o/w&.f‘w W'U)"E‘O‘L oA Jros aekad
ToBnte o3e ANaC Hada,, Executed this 9th day of December, 2022 '

Signature: ?M E Mge %/\-« =i
Print Name: P it i\AVE F wagoR< S 1o
Address: { SO W O Awmdnd Dalus
' FLORENCe . S, 295015
Telephone (Work):: ~ B EYi ey
(Home): _¥-YU3-LQl -3307
(Cell): _ 23 » Q| =~ 33UAN

- E-mail: NOKE
Relationship to , et p
Decedent/Estate S O N

NGTE: Probate Court recommends that all interested parties be represented by counsel licensed to practice law in South
Carolina. If any interested party wishes to represent him/herself, he/she will be required to adhere to the South Carolina
= Rules of Civil Procedure and South Carolina Rules of Evidence.

FORM #326ES (1/2014) -
o
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STATE OF SOUTH CAROLINA ) "g;“;z
) IN THE PROBATE COURTZESE &
. COUNTY OF FLORENCE ) CASENO.2014-ES5-21-001345%% =
) . ggs *°
INTHE MATTER OF THE ESTATE ) - :ORDER SEE 2
OF: THOMAS G. MOORE ) o o= Mg
) A
[=r B2 4 med

~

%&w

N

{
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The Decedent in this matter Thomas G. Moore dled on December 20, 2013 He lefc a

will dated September 27, 1999 in which he named his son Michael Dennis Moore 4s Persorial

February 20, 2014 and Michaei D. Moore was appointed Personal Representative on that date,
The Decedent was surv1ved by three sons, Thomas Paul Moore, Phillip Fredrick Moote and
Michael Dennis Moore and two daughters Francine Laura Lawhon and Linda Kaye Moore ‘The
Ongmal Inventory and Appralsement for this Estate was filed on April 24, 2014. Op- ‘April 8
2015 the Personal Representative was informed by th1s Court that nine months has elapsed since

his appointment and that it was riecessary for him to ﬁle an accounting with this Court. A date of

April 20, 2015 was set for the Personal Representatlve to come in with his accounting. The _

&

Personal Representative did not respond In any way to the Court

Th1s ‘atter came before the Court with: the: consent of-all: mtenested ‘parties for. ahearmg :

to approve Estate closing documents on[December 22 2015, and subsequently on Jull 27, 2(}16
Extenswe testimony arid documentary ev1dence was received. A number of matters were raised
in these hearings mcludmg determining: (1) whether a separate writing. found with the
Decedent’s Last Wil and Testament should be mtegrated into the Will to address issues related
to certam real property located in Richland County ( here in after the *Church Property™); (2)
whether any of the heirs are entitled to an additional one-sixth share of the Estate pursuant to the

caretaking clause in the Last Will and Testament of the Decedent; (3) whether the proceeds from



The evidence presented showed that Dennis Moore, the Persona] Representative,
converted to his owp e, cash funds belonging to Thomas #” Moote just before his death,
Dennis Moore physically conducted a tragsaction to purchase a Mercedes autorobile using one

of*the Decedent’s personal checks, Subsequently,

title to the Mercedes was put into Denms
Moore's name individually Using DMV frms prepared by Dexmis Moore. Deagis Moore then
Sold ithe vehxcle, howiever the Estate has yet to ralize any ngéeds from the sale of the

Mercédqs, whch was paid for usmg the Dééedent’s funds. There was no Mﬁsﬁctog.;e\;idei;ce
presénted.ﬂ:étthe Mercedes was a 28 t Deanis Moore, L |

al title ! “A constructive tryst
arises ¢ntirely by operation of Taw withour reference to any actual or Supposed intentions of

creating a trust. "2 A constructive trust may be -impdsed when “...one who by fraud; actual or -
consim:'dﬁve,-bydmssbrabuseofconﬁdénce, issi

( seecw Ugens &S Har LBk of ., 302'5.C. 469, 395 S.E.2d 446 (1950),
~iHa 302.5.C.97, 106,394 S.E347, 13 (Ct. App. 1990)

Ct. App. 1990).



' exists between.each heir or beneficiary ofla Decedent’s estate and the Pers

influencé, or wjust earictmeat,

“The abuse of a confidentia] relationship is recognized by our Supreme Court as the basis

of the imposition of a construgtive trust by a court of eqmty”z" Notably, a fiduciary relationship
onal.Reptesentaﬁve.z_s o

“In thése and like cases, the law, in.ofder to .ptevent. undue adva'ntage from tﬂe unlumted

confidence or sense of duty which the relation naturally creaes, requires the utmost degree of
good faith in all transactions between parties, 26 '
constructive trust.? Iy the context of constructive trusts,

To impose a constructive trust, itiis not necessary to establxsh legal wroﬁgdoing'or a
wrongful or thalicious intent on the Part of the unjustly enriched party.? “Rather, the touchstone
forimpositionofaconstrueﬁveu'nstisinju'sﬁceorlmfaimess, Which may take the form or be the
product of frdud (actual or constructive), abuse of a fiduciary or confidental relationship, undus
»30 “mhg constructive trust is a fluid, 'ﬂexibl.e device which

- maybe employed to remedy many differei types of injustice,”!

i

N

A confidential relationslip existed

* Chaprman, 302 5.C. st 479, 395 S.E.2d at453 (Ct. App. 1950). | |
* Ex Parte Wheeler v, Estate of Green, 381 S.C. 548} 673 S.E.2d 836 (2009); see also S.C.Copg Ann, §62-3-703
. 1990), '

016). 4 .
‘(go Chapman, 302 S.C. at 476, 395 S.E.2d at 450 (Ct. App. _ :
2 SHilh . SC. Ret S, 336 S.C. 505, 529, 520 SE. oy d 339, 352 (Ct. App. 1999).
» Chapman, 3025.C., at479, 395 S.B.2d 452 (Ct. App, 1990).
= Sex Sharp . Kosmalsk,, 4ON.Y24 119, 121, 351 524721 (1976) (holding a constructive trust was appropriate
”@Wﬁﬁmﬁ""mﬁéd@ﬁﬁéiﬁaﬁﬂﬁemm*md was a gilt from the plaintiff and there was
Yo evidence of frand or a promise on'the part of the défendant);

il 302 SC. 2t 479, 395 5.E.2d ot

{a2rakn . Brown, 152 5.W.3d911, 918 (Mo Ct. App. 20053 See alio Chapman,
v ‘ ‘confidential relatio ipisiecog:mdasabaslsformposrtmnofcunsuucﬁve

\




auction or whose funds actually paid for ﬁie fransaction. However, it 1s undisputed that the funds

undisputed that the title to the
through several successive documents, filed with the South Carolina Department of

involved in the transaction originateq withithe Decedent, It is also
vehicle,
M;Jtor -Vehicles; methodically transferred tite izito ‘the name of Dennis Moare, individually,
Dennis Moore subsequently sﬁld the Meréedes for.$63,000.00. Because the funds purchasing |

the vehicle belonged to the Decedent, such s transfer to Dennis Moore cither had to be a gift

- 4 the Estate-of the Decedent to purchase the Mercedes for himsels Therefore,

the Estate has a
=" rightto the Pproceeds of the sale, which have/been held by Denms Mocre in a constructive trust.
I find that the Personal Represenuative used the Decedens’

s finds to purchase the
Mercedes, ultimately titled in his own name, The Pessogal Representative was ugjustly enriched,

into|tie Estate and should be added to the fimds helg i
frust by Poster Stewart withia ten days of theldate of this order. |

CYPRESS AVENUE HOUSE
The Decedent and Petsoqal Represemauve Dennis Moore owned the pmpeny locétec; on
Cypress Avenu in Garden City as joiat tevants with rightcf-sury

Ppurchased long before the Decedent’s death. ‘The evidence is undlsputed that a contract to sell

this. property for $324,500 was entered intc, in November 2013, well before the death of the
j\__.fiecedent The actual closing occurred Depember 27, 2013, seven days after the Decedent’s

-10-

in

A by



-property in favor of the purchaser by entering into an enforceable contract to purchase.3* 45
- such, the Decedent’s estate is entitled to one-half of the Proceeds because the contract had been
entered into and was simply waiting for the closing to be completed at the time of death,

Dennis Moore is ordered io pay $162,500.00 (reduced by one-half of any documenﬁed
closing costs of the seller) to the estage to tie dism'bqted to the beneficiaries, pm to thé will,
The funds should be paid to_'quer Stewart’s trust account within ten days of the date of this

order.

LERSONAL REPRESENTATIVE Co QISSION

the .
salesditectedorauthoﬁzedbywdlorbypi'oper_comtorder,emept'
uponsa!estoﬂ:epetsonal arese 've.aspurcha;ser.'meminimum,
commission payable is _ﬁﬂydoﬁ:' , regardless of the value of the
Personal property of the estate, :

bank checks and. statements, bagk records, bank statements of the estate account, apd-dthér
financial records of the estate ' '

-12-



/€ create the list themselves. Additionally,

{

requested records. Two of the benedclan&s did in fact retain attorneys, ‘The Personal
Representative has caused disputes that requ:red court intervention, Addlhonaﬂy, there was
und:sputed testinmiony that the Pegsonal deresentauve neglected to list or collect two debts owed

to Decedent’s estate,

Finally, it is undisputed that the Personal Rgpresentauve failed to carry out orders of the

court costmg the beneficiaries substantml sums in attorneys® fees fo enforce the court orders,
The Personal Representauve failed to provide the beneficiaries with2 list of all personal ptopeny

. mtheestate,mdlrectwolanonofacourtodertodoso Asaresult,thebeneﬁczanwhadto

fthe Personal Representative himself testified that he

tuiled to provide the beneficiaries with bank statements, which was mandated in a court order.

beneficiaties had to hire attorneys to subpoena those records. The Personal Represemuve
has made a claim for a full commission of five percerit, ' :
~ Pursuant to the South Carolina Code, “a Personal Representative is a ﬁducxaly who shall
+ observe the standards of caré described by Section 62-7-804."° The duties of the Pe:sona!
Representauve mc!ude- (l)admymsetﬂeanddxsmbmethemtateoftheDecedemm
accordance with the terms of a probated and effective will and this code, and (2) to do so as
expeditiously and efficiently as is consxstem with the best interests of the estate.® The Persopal
Tepresentative must use the authority oonfened upon him by the South Carolma Code, the terms
oftheDecedent’s will, and any court order for the bestmtemstsofsucmsozsm the estate, 37
This Comt finds that the Personal Representative was de:ehct in big duties ofnottﬁung

* heirs and cartymg out orders of this court, and in timely fulfilling the smtutoxyreqmrements of -

that office.

b

THse CODEANN § 62-3-703 @o16).
2 |

-13-
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'personal property as directed by the court, and for causing disputes
enforcement of court orders. _The atto_meyk for Thomas P. Moore and Philip Moore submitted

affidavits of their legal fees for services rendered to complete certain tasks that the Personal

The Personal Representative’s commission js reduced to $50 due to the Personal

Representative’s failure to properly marshal and safeguard the assets of the estate, ﬂulure to

inform beneficiaries of vanous requested,l information, failure to provide bank statements as

needed, failure to collect on two outstandmg loans of the estate, failure to properly account for
and necessitating

Representative should have completed. - As such, those should have heen estate expenses. Porter

Stewart shall issue checks froim the Estate funds in his frust account fo the attorney for Thomas

P. Moore for $2,774.50 and the attorney foriPhilip Moore for $3,042.02, These amounts shall be

paid
CASHIN SAFE ,
,' The Personal Representative of the estate testified that the amount of cash in the safe at

the time of the Decedent’s -death .Was approximately fourteen thousand dollars and 1n0/100

(814,000.00). This is the same ammmt reported when the Personal Repteseutauve was first
appomﬁed. The Personsl Representative stited that §5 ,618.65 was used to, pay estate related

expenses leaving $8,381.35 to be deposxted m the estate. Tesumony
Repmenlaﬁve was that instead of only deppsiting the $8,381.35 he deposxted an even $8,400
into the estate’s aceouut. .

Petitioners tesﬁﬁedﬂ:état;heﬁmeofDecedent’sdeath, thmhadtobemorecashruﬂle
safe, because whdeDecedentwassullahvetheyhadeachseenwhatappea:edtobemorecashm

the safe than fourteen thousand dollars and 10/100 ($14,000.00). Petitioner Phillip Moore also

fesuﬁed that his view of the contents occutred when the safe Was opened by the Decedent, -

within ten days of the date ofﬂnsorderandbefoxethedmsmnofthees!atemtoﬁvesbares.

by the Personal

L T 1.



between March and May of 2012, least ong f)] year and seven (7) months before the Decedent’s

death, Petitioner Thomas Moore stated on the recorded that there appeared to be more ‘than

. $14,000.00 in the safe but d:dnotknowexacﬂyhowmuch was in the safe,

Testimony was also heard stating that a money bag with an accountmg of more tban
twenty five thousand dollars and 10/100 ($25,000.00) cash was in the safe, This accounting was

donebyﬂ:eDecedentatsomepomtbeforehsdeath. Itlsnnpossxbleforﬂze Court to be certain

that the amount listed on the money bag was still in the safe at the time of the Decedent’s death,

Finally, the Court is unable to be c&tamthatanyothermdmdual who had access to the home
did siot remove cash from the safe prior to the Personal Representauve Tetrieving and accoun!mg

of the items in the safe,

Generally, i in order for damages to be recoverable, evidence shou!d be such as to enable

court or jury £o determine the amountﬂwreofwzthreasonablecermmyoraccmacy” Neither

the existence, causatxon, nor amount of damages can be left 1o conjectm-e guess, or

speculation.”® No sufficient proof has been provided to show how much, if any additiona] cash

was in the Decedent’s safe above the amount specified by the Personable Repzesentauve The
-testlmony and ev:dence submitted - -provided nothing more than spectﬂanon as to the amount of -

cash in the safé at the time of the Decedent’s death. 'l'hetefore,thxs Court ﬁndsﬂ:attheamount
ofcashmthesafewhenthePemonaIRepresenuuveopened ﬂlesa&aﬁertheDecedent’sdeath

was $14,000.00, as initially représented by the Personal Representative,

'See%lsemntv Jms!slandCaps 2775.C. 10 251 S.E.794(T98l)

\
393» > Gy v. Southem Faxilities, Inc. 256 .C., 558, 183 S.E2d43871971)



. the Court for monies received when a vehicle purchased with Decedent

 business, Moores Cars,

DISPOSITIONS OF CHECKS
-—_—_“—_

Decedent’s son, thlhp Moore, contends the Personal Representative failed to account to
the Court for all of the assets owned by the Decedent at the time of his death, First, Philip Moore

'alleges that the Decedent made multipie personal loans to Tammy Jackson (“Jackson”)

However, the Personal RepreScnlauve feiled to disclose the loans on the Inventory or account to
s money was sold after

Dennis Moore repossessed it due to Jackspn’s failure to pay the loan owed to Decedent. Phihp
Moore also contends the Decedent loaried money to Dennis Moore and Dennis Maore’s

Dennis. Moore accounted for or  repaid e Joans. Lastly, Plnhp Moore questions whether

- Dennis Moore has properly and fully accorinted for monies held in the Iast bank account opened

byDecedentbeforeh:sdeath. 'IheConnwﬂladdresstheseaJIeganonsmmm.
" On August 19, 2013, approxzmately four months before Decedent’s death, Decedent

‘wrate a obeck for $6,50000 to Dennis Moore The reference line notes “04 Gray Jaguar.”

Philip Moore testified that the  money was a loan to Jackson to assist in the purchase of the
Jaguar and was nsed by Dennis Moore tojpmnhaseﬂ:e car. Acoordmgto Philip Moore, the
veb:cle was purchased and delivered to Jackson. Jackson, however, never made paymeits on the
loan. As a result of her failure to makepaynients, Dennis Moore repossesseq the Jaguar and sold
it. None of the Pproceeds of the sale of the vihicle were ever Aaccounted for and oepomted in the
Estate account. Beginning July 5, 2012; the| Decedent made other loans t  Jackson as reflected
by copies of seven checks praduced by Philip Moore. Each check is payable directly to Jackson
and on each check, the Decedent specifically noted the monies were g loan, One of the checks, :

17

LLC. These Joans were not disclosed to the Probnie Court nor has -
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dated May 18, 20 12, was a loan for $5,000.00 with the notation stating

“[tThis check was Joaned-

to Tammy Jackson -to buy 2003 Hondz Blue - vm#Ol6077 Moore’s Cars- -Thomas G. Moore

is no evidence that any payments for the Ioan were recexved by Decedent before his death, Nor,
has the Estate recexved any payment for the loan. The Personal Representanve has faﬂed fo

account for any of the Joan proceeds or pursue repossession of the vehicle. Based: upon the

uncontested evxdence presented to the Coutt, it is clear that the Estate assets shonld mdude these
funds. Based upon the ‘undisputed value of the checks, the total sum that the Estate bas Jost asa

, the Decedent closdd down Moore s Cars, LLC. Dennis Moore then
mcmpo:ated a new entity under the name Moore’s Car, LLC. The owner of Moore’s Cars, LLC,

from that time up until the death of the Decedent was Dennis Moore, According to Philip
although the Decedent no longer ovmed the busmess, he still maintained an account in

the pseudonym of Moore’s Cars,

Dennis Maore. Decedent was contmmng this practice as recently as May,
admitted ten checks which he contends evidences monies  provided to Dennis Moore orlns LLC

2011. Philip Moore

to purchase cars, Oneachofﬂ:eehecks,Decedentmadeanotetbattheﬁmdswerea‘ﬂnan”for

Moare’s Cars, LLC, Even more compelling is the Dece_d,ms notes on checks dated January 18

' 2012 and August 8, 2012. On these particilar checks, the Decedent wrote “fmjoney put in
and “lJoan Moore's cars'to Iy cars —

Anderson Bank for Moore’s Cars, LLC - buy cars”
Ayeock Aucuon Dennis.” It is clearto the!Court that the Decedent was!oanmghxspesonal

funds to Denms Moore to purchase cars for his LLC. The Court finds that these reforences to a

loan to Moore’s Cars, LLC, demonst:ate loans ito Denms Moore as owner ofMoore s Cars, LLC.

LLC,andétdl boughtandsoldmrslmderthedealerhcenseof.

-18-



| also offered an exhibit he prepared that offeren scenarios of possible explanations as to where the

Dennis Moore argues that most of these cnecks are mealy the Decedent moving money from one

of his bank accounts to another of his bank accounts. The problem ‘with this algument is that, the

only bank account in the Decedent’s name listed on the Estate mventory isa Fxrst szens
checking dccount coniammg $37, 052.25 Although no cash is listed on the inventory filed by the
Personal Representative testimony revealed that there was $14, 000 of cash in the Decedent’

safe at his death, These toassetsﬁ!lfatshojtofthetotal oftheamountofchecks wntoenbythe

Decedent and do not support Denms Mdore’s theory. No evidence has been presented to

demonstrate that any of thése funds have béen repaid to the Decedent or to his Estate. Based on

the emdence presented, the Court holds that for the period of May 10, 2011, through Jurie ll

2013 Dennis Moore, as the owner of Mooi'e s Cars, LLC, received funds totaling $454.640.00

ﬁ'om the Decedent.
F’mal!y, on April 5, 2013 the Decedent opened an account at First Bank. It is undlsputed

that the First Bank account was solely owned by Decedent with 1o other person or persons

deposmng any funds into the account. From,Apnl 5, 2013, until the date ofDecedent s death on
December 20, 2013, th_e Decedent deposited $217,875.00 into this account, Each deposit
represented proceeds from the sale of a car. However, there is no accounting for these funds and
Philip Mooze contends these funds should beincluded in the assets of the account. Philip Moore

money ‘was spent. . However, there is insufficient evxdence for the Court to determine with
certamty whether the Personal Representau%re has failed to properly account for the funds

deposxted into the First Bank account. .
Based upon. the foregoing, the Court; finds that Personal ,Repm.senﬁﬁve has failed to

" report and account for a substantial sum of inoney in the following instances: (1) fiture to

1 44]
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pursue payment for loans made by Decedént to Tammy Jackson; (2) failure to account for funds
received for the repossessxon and sale of the 2004 Jaguar: and (3) failure to account for loans to
Moare’s Cars, LLC. Accordingly, the Coirt finds that Dennis Moore is indebted to the estate in

the amount of $473,838, 00.

CONCLUSION
I appm that the amounts ordered for Denms Moore to repay the Eslate exceed the one-

J ﬁﬁh share which Dmms Moore would otherwise be entitled to receive, As sucb, the 1/5 share of

gw the estate tbat would otherwzse be payable ty Dennis Moore shall be subtracted fonn the amount,
he is obligated to repay and he shall pay the.difference. ‘The other four beneficiaries would thep

C‘ “  split the Estate four ways. The Personal Representative is ordered to present new estate c!osmg

documents that comply with this order withiny -thirty days of the date of this order, 'Iheon!y other
appropriate esiate attorneys’ fees are those to be paid to S. Porter Stewart’s as attomey for the

estate AnyfeesduetoDade. Smtth,,Esé shaﬂbepaxdbyDenmsMooreandnotbyEstate

fnnds.



ORDER

. Tt is therefore ordered and decreed as foll'ows:

L.

Porter Stewart, as attorney for the Estate, shall adjust the closing documents of the estate
by preparing a deed of distributionifor the Richland County Church Property to Thomas

P. Moore.
No additional share of the estate shall be pro';rided to any-party for live in care of the

Decedent.

Porter Stewart, as attomey for the estate, shall add to the assefs of the estate an amount
due from Dennis Moore of Sixty. Three Thousand ($63,000.00) Dollars which represents
the proceeds from the sale of a Mercedes automobile purchased with the Decedent’s
funds. '
Porter Stewaft, as attorney for the estate, shall add to the estate assets an amount due
from Dennis Moore of One Hundred Sixty Two Thousand Five Hundred ($162,500.00)
Dollars less one half (1/2) of the closing costs for this sale of the property loéateci on

Cyprus Ave. in Garden City South Carolina.
Porter Stewart, as attorney for the estate, shall amend the final accounting to show a

Personal Representative commission due of Fifty ($50.00) Doliars.

Porter Stewart, as attorney for the estate, shall not adjust the amount of cash nor the

jewelry reported by the Personal Representative.
Porter Stewart, as attomney for the estate, shall add to the assets of the estate an amount

due from Dennis Moore of Four Hundred Seventy Three Thousand Eight Hundred and
Thirty Eight ($473.838) dollars representing loans made by the Decedent to Dennis

Moore or his LLC.

21



. trust account to.the, aftorney for-Thomas P. More for $2774.50 and the attomey for

. Portafﬁmwmasauomeyﬁr&e'?&smshaﬂismechecksﬁomtheEshwﬁndkth
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STATEMENT OFISSUES ON APPEAL -

s .

Did the court err in ruling that a separate envelope containing a document
with instructions devisiig a picce of the Testator’s estawe, shomld be
integrated into the Testator’s separate will when the separafe docmmnent was
not connected to tie Testator’s will. was not referenced in the said will, and

was -not properly executed according to the laws of the State of Siutn

Carolina?

Did the court err in roling that the joint tenancy with a right of survivorship
beiween the Testator and the Appellant was defeated at the time of the
purchase agreement to sell the property, where only the Appellant signed a
contract to sell the joint tenancy property, and the Testator died before the

closing of the said property? ~
Did the court err in ruling that the Appellant failed to (1) pursue imyment

- for loans made by the Decedent to Tammy Jackson; (2) account for funds

received for the repossession and sale of the 2004 Jaguar; and (3) account for
Ioans to Moeore’s Car LL.C; based on the fact that the evidence allowed to be
submitted in support of this. judgment was untimely brought to the attexntion
of the parties minutes before the hearing began, which in turn prejudiced the
Appellant making him unable to provide a proper defense or counter to the
improperly submitted evidence?
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THOMAS, J.: Michael Dennis Moore (Appellant), personal representative of the
estate of Thomas G. Moore (Decedent), appeals a circuit court order affirming the
probate court's order, arguing the circuit court erred in ruling (1) a joint tenancy
with a right of survivorship between Decedent and Appellant was defeated at the
time a purchase agreement to sell a parcel of real property was signed; (2)
Appellant's claims of prejudicial submission of evidence and allowance of new
claims on the day of trial were not preserved for the court's review; and (3) a
separate envelope containing a document with instructions concerning a piece of
Decedent's estate should be integrated into Decedent's last will and testament
(Will). We affirm in part and reverse in part.’

FACTS/PROCEDURAL HISTORY

Decedent passed away on December 20, 2013, leaving a Will dated September 27,
1997. The Will appointed Appellant as the personal representative. The Will was
admitted to the Florence County Probate Court on February 20, 2014, and = -
Appellant filed an Original Inventory and Appraisement for the Estate on April 24,
2014. Decedent was survived by five children: Appellant, Thomas Paul Moore,
Phillip Frederick Moore, Francine Laura Lawhon, and Linda Kaye Moore.
Thomas, Phillip, Francine, and Linda are Respondents.

The matter appeared before the probate court on December 22, 2015, and July 27,
2016. In its order filed November 29, 2016, the court ruled a document, separate
from the Will that was found within Decedent's safe with the Will, should be
integrated into the Will. The separate document sought to devise to Thomas an
interest in a five-acre piece of property located in Richland County, referred to as
the "Church Property" by the probate court because it was located across the street

from the house of the pastor of Horrell Hill Baptist Church. The church's pastor

was Decedent's brother, Reverend Lester Moore. Decedent and Reverend Moore
each owned half of the property.

Appellant filed an appeal with the circuit court. After a hearing on February 14,
2018, the circuit court affirmed the probate court's decision by order filed on May
8, 2018. According to Appellant's brief, Appellant filed a motion to alter or
amend, which was denied on June 5, 2018; however, neither the motion to alter or
amend nor the order denying the motion is included in the record on appeal. This
appeal followed.

! We decide this case without oral argument pursuant to Rule 215, SCACR.



STANDARD OF REVIEW

"The standard of review applicable to cases originating in the probate court'is
controlled by whether the underlying cause of action is at law or in equity." In re
Est. of Hyman, 362 S.C. 20, 25, 606 S.E.2d 205, 207 (Ct. App. 2004). An action to
construe a will is an action at law. Id. Thus, our review extends merely to the
correction of legal errors. Id. "[T]his [c]ourt may not disturb the probate [court's]
findings of fact unless a review of the record discloses there is no evidence to
support them." In re Est. of Cumbee, 333 S.C. 664, 670, 511 S.E.2d 390, 393 (Ct.
App. 1999).

LAW/ANALYSIS
L Joint Tenancy with a Right of Survivership

Appellant argues the circuit court erred in ruling a joint tenancy with a right of
survivorship between Decedent and Appellant was defeated at the time a purchase
agreement to sell a parcel of real property was signed. We agree.

Sectidn 27-7-40(a) of the South Carolina Code (2007) pfovides joint tenancy
includes the following incidents of ownership:

" (i) In the event of the death of a joint tenant, and in the
event only one other joint tenant in the joint tenancy
survives, the entire interest of the deceased joint tenant in
the real estate vests in the surviving joint tenant, who is
vested with the entire interest in the real estate owned by
the joint tenants.

(iii) The fee interest in real estate held in joint tenancy
may not be encumbered by a joint tenant acting alone
without the joinder of the other joint tenant or tenants in
the encumbrance.

(iv) If all the Jomt tenants who own real estate held in
joint tenancy join in an encumbrance, the interest in the
real estate is effectxvely encumbered to a third party or
parties.



| 'Secﬁ(;n 27-7-40(c) provides in part:

Except as expressly provided herein, any joint tenancy
severed pursuant to the terms of this section is and
becomes a tenancy in common without rights of
survivorship. Nothing contained in this section shall be
construed to create the estate of tenancy by the entireties.
Nothing contained in this section amends any statute
relating to joint tenancy with rights of survivorship in

. personal property but affects only real estate. The
provisions .of this section must be liberally construed to
carry out the intentions of the parties.

"Appellant and Decedent jointly purchased 334 Cypfess Avénue in Garden City,

South Carolina, with each owning half of the property. They entered into an
agreement to sell the property in November 2013, prior to Decedent's death on
December 20, 2013. The property was sold on December 27, seven days after
Decedent's death. Appellant signed the deed individually and received all the
proceeds from the sale, despite the existence of the sales contract before Decedent's

~ death.

The probate court cited to section 27-7-40 of the South Carolina Code for the
proposition that if all joint tenants who own real property in joint tenancy join in an. .

- encumbrance, the interest in the real property is encumbered for a third party or
- parties. The probate court wrote that this court expounded on the statute in South

Carolina Federal Savings Bank v. San-A-Bel Corporation, 307 S.C. 76, 78-79, 413

~ S.E.2d 852, 854 (Ct. App. 1992), when it held a "purchaser under an executory

contract for the purchase and sale of real property has an equitable lien on the
property in the amount paid for the purchase price," and "[t]his equitable interest
arises from payment of the money and does not depend on the purchaser's taking
possession of the real estate." Thus, the probate court reasoned that the sales
contract entered into prior to Decedent's death encombered the property, entitling
the purchaser to possession of the property upon payment of the agreed price and
Decedent to one-half of the proceeds at closing. The court found that neither the
fact that Decedent's 31gnature was not listed on the closing documents nor that the
deed was not prepared prior to Decedent's death invalidated Decedent's rights to
the proceeds of the sale of the property. Therefore, the probate court ruled the joint
tenancy with right of survivorship was defeated by the contract to sell the property

~and Decedent's Estate was entitled to one-half of the proceeds from the sale. The



court ordered Appellant to pay Decedent's Estate $162,500 for the Estate's portion
of the sales proceeds.

In its order, the circuit court found there was evidence to support the probate
court's findings; thus, they should not be disturbed. As to the legal question of the
effect of a contract to purchase and sell real estate creating rights for Decedent
after death, after a de novo review, the circuit court found the probate court
correctly interpreted and applied the relevant law. The circuit court noted this
court has held a "purchaser under an executory contract for the purchase and sale
of real property has an equitable lien.on the property in the amount paid on the
purchase price." Id. at 78, 413 S.E.2d at 854. Thus, the court reasoned that once
Decedent and Appellant entered into the binding contract to sell the property,
Decedent's death did not prevent him from preserving all the rights under it simply
because he was waiting for it to be executed. Accordingly, the court held
Decedent and Appellant were entitled to receive an equal share of the proceeds of
the sale. However, the circuit court noted the probate court incorrectly found half
of the $324,500 sale price was $162,500, when it should have been $162,250.

Appellant argues the probate court erred in ruling Appellant and Decedent's joint
tenancy with a right of survivorship was severed at the signing of the purchase
agreement for the sale of the property.- He argues he was the sole owner of the
property at the time it was sold because Decedent passed away before the final
closing and recording of the property. He asserts the agreement to sell the
property, signed by both joint tenants, did not terminate the joint tenancy with a
right of survivorship. He argues § 27-7-40(a)(iv) allows for joint tenancies with a

~ right of survivorship to effectively encumber property to third parties but does not

state an encumbrance severs a joint tenancy with a right of survivorship. Appellant
also argues the probate court incorrectly claimed jurisdiction over a non-probate
asset and ruled the joint tenancy with the right of survivorship was terminated at
the moment the contract for sale of the property was signed. He maintains there
are no South Carolina cases that address this issue.

We find the case the probate court relied .on, South Carolina Federal Savings Bank
v. San-A-Bel Corporation, does not state a seller's interests in a joint tenancy with a
right of survivorship is severed at the signing of a purchase agreement. Also,
Section 27-7-40 of the South Carolina Code does not provide that an encumbrance
on real estate severs the joint tenancy with a right to survivorship. Thus, we look
at other states for guidance. There is a split in authority as to whether a contract
for the sale of property severs a joint tenancy with a right to survivorship. "In
some jurisdictions, a contract of sale made by both or all of the joint terants



operates as a severance, while a contrary view is taken by other courts." 20 Am.
Jur. 2d Cotenancy and Joint Ownership § 27.

Appellant cites to a Supreme Court of Washington case, Estate of Phillips v.
Nyhus, 874 P.2d 154 (Wash. 1994), where joint tenants brought suit against the
estate of a deceased joint tenant to declare their entitlement to proceeds from the
sale of property. The Nyhus court held that "[a] contract or agreement by only one
joint tenant to convey property held in joint tenancy destroys the right of
survivorship, terminates the joint tenancy and converts it into a tenancy in
common." Id. at 157-58. However, in the Nyhus case, at the time of the joint

tenant's death, the property was held by the parties as joint tenants with right of

survivorship with contractual rights and obligations arising from an earnest money
agreement. Id. at 158-59. Because there had been no severance of the joint
tenancy by execution of the earnest money agreement at his death, the right of
survivorship vested title in the surviving joint tenants along with the contractual
rights and obligations. Id. The court held the operative event was the joint tenant's
death and not the ultimate right to possession of the proceeds which followed as a
consequence of the post-death completion of the earnest money agreement. Id.

In Weise v. Kizer, 435 So. 2d 381, 381 (Fla. Dist. Ct. App. 1983), the sole issue
before the Florida District Court of Appeal was whether a joint tenancy is severed
and the incident of survivorship destroyed when joint tenants execute a contract to

‘sell real property. In that case, Judith Weise and Wallace Cawthon held real

property as joint tenants with a right of survivorship. Id. Weise and Cawthon
entered into a contract to sell the property to Howard and Karla Moss; however,
Cawthon died approximately one month before the closing. Id. The Weise court
held "severance does not automatically occur upon the execution of a contract to
sell that is executed by all joint tenants, unless there is an indication in the contract,
or from the circumstantes, that the parties intended to sever and terminate the joint
tenancy." Id. at 382. Thus, severance did not occur, and Weise was entitled to
receive all of the proceeds of the sale of the property. Id. at 381.

We are inclined to follow the Weise court. The sales contract was silent as to
whether severance of the joint tenancy was intended by Appellant and Decedent,
and no extraneous circumstances indicated severance was intended by the parties.
Thus, we find the probate and circuit courts erred in finding the joint tenancy
became a tenancy in common without rights of survivorship when Appellant and
Decedent entered into a sales contract for the sale of the property and hold the joint
tenancy was not severed in this case. Therefore, we reverse the probate and circuit
courts on this issue and find the Estate is not entitled to proceeds from the sale.



. II. Issue Preservation

Appellant argues the circuit court erred in ruling his claims of prejudicial |
submission of evidence and allowance of new claims on the day of trial were not
preserved for the court's review. We disagree. |

At the hearing before the circuit court, Appellant argued the probate court erred in
allowing new evidence and new claims. of accounting to be submitted by

- Respondents at the July 27 hearing because they were in Respondents' possession

prior to the first hearing on December 22. Appellant asserts he asked the probate
court to allow him to respond to the checks submitted by Respondents, and the
court denied his request.” Thus, Appellant requested the circuit court reverse that
decision or at least remand it to the probate court to allow Appellant to review the
checks to determine if the money was spent and where it went.

Thomas asserted no written discovery was done by any party in this case, so the
documents were not hidden or withheld before trial. He argued the issue was not
preserved because Appellant did not object to the introduction of the documents
into evidence. As for Appellant's assertion that the probate court denied his
request to respond, Thomas stated Appellant asked the court if it wanted a
summary of his interpretation of where the checks went and the court replied "no."
Appellant did not object. ' ‘ '

In its order, the circuit court noted the issue before it was whether the probate court
properly considered the evidence and testimony presented at trial and correctly
ruled based on that evidence that Appellant failed to pursue loans to Decedent,
failed to account for funds received that belonged to the Estate, and failed to
account for loans made by Decedent to Appellant's own business. The court found
Appellant's primary arguments were that he was surprised by the evidence

~ presented at trial and he was not permitted to submit a summary of the evidence

post-trial. However, it noted Appellant chose not to conduct discovery on these
matters, as no written discovery was exchanged between the parties, limited
depositions were taken, and there were no requests for the production of
documents submitted. Further, it found Appellant's trial counsel acquiesced to the
admission of evidence related to the issues numerous times, either expressly or by
failing to object to its introduction. Thus, the circuit court determined Appellant
raised this issue to the court for the first time on appeal; therefore, it was not
preserved for its review.



()

We find the circuit court correctly found Appellant did not preserve this issue for
its review. At trial, Appellant did not object to the introduction of the documents

" into evidence. See Staubes v. City of Folly Beach, 339 S.C. 406, 412, 529 S.E.2d

543, 546 (2000) ("It is well-settled that an issue cannot be raised for the first time
on appeal, but must have been raised to and ruled upon by the trial court to be
preserved for appellate review."). Also, Appellant did not object when the probate
court denied his request to respond to the evidence with a summary of his own.
See id. Further, even if Appellant raised any errors related to these issues in his
motion to reconsider to the probate court, we cannot review that motion because
Appellant did not include it in the record on appeal. See Bonaparte, 291 S.C. at
444, 354 S.E.2d at 50 (declining to address the appellant's claim of error because
the appellant failed to furnish this court with a sufficient record on appeal to permit
consideration of the issue); id. ("In the absence of such a record, this issue cannot
be considered on appeal."); Rule 210(h), SCACR ("[TThe appellate court will not
consider any fact which does not appear in the Record on Appeal.").

III. Separate Envelope

Appellant argues the circuit court erred in ruling a separate envelope containing a
document with instructions devising the Church Property to Thomas should be
integrated into Decedent's Will. We decline to consider this issue.

Appellant argues the circuit court erred in affirming the probate court, and the
typed document should not have been integrated into the Will because the
document was not signed, witnessed, dated, or notarized, and it was in a separate
envelope not attached to the Will. The Appellant has not included a copy of the
Will or the separate document in the record on appeal. The Appellant bears the
burden of providing a sufficient record on appeal from which this court can make
an intelligent review. See Bonaparte v. Floyd, 291 S.C. 427, 444, 354 S.E.2d 40,
50 (Ct. App. 1987) (&eclining to address the appellant's claim of error because the
appellant failed to furnish this court with a sufficient record on appeal to permit
consideration of the issue). "In the absence of such a record, this issue cannot be
considered on appeal." Id.; Rule 210(h), SCACR ("[TThe appellate court will not
consider any fact which does not appear in the Record on Appeal."). Our standard
of review is that this court may not disturb the probate or circuit courts' findings of
fact unless a review of the record discloses there is no-evidence to support them.
In re Est. of Cumbee, 333 S.C. at 670, 511 S.E.2d at 393. Without the inclusion of
the Will or the separate document that was allegedly incorrectly integrated into the
Will, we decline to consider this jssue.
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CONCLUSION

Accordmgly, we reverse the probate and circuit courts' ruhngs that the joint
tenancy with a right of survivorship between Decedent and Appellant was severed
at the time the purchase agreement to sell the property was signed. We affirm the
circuit court's ruling that Appellant did not preserve the issue for review of
prejudicial submission of evidence and allowance of new claims on the day of trial.
We decline to consider the probate and circuit courts' rulings that the separate
document disposing of the Church Property should be integrated into Decedent's
Will.

AFFIRMED IN PART and REVERSED IN PART.

HUFF and GEATHERS, JJ., concur.



on

e L

" PRESSFRMLY 79 SEAL

Bt Y

MAIL

,EXPRESS”

FLAT RATE
ENVELOPE

_ONE HATE E ANY. WEIGHT

To schedule free Package P:ckup
scan !he QRcode; |

USPSCOMIPICKUP :

IHlllﬂ”lﬂllﬂllﬂﬂllllﬂllﬂ"ﬂ

. PS10001000006 .

.. [PEpuFYCuapivso

"EP13F July 2022
0D: 121/2x91/2

Ty
'PRIORITY_ -

PRI OR TY
EXPRESS"

FHOILnu-u-n .&3,5(” 353‘_’1
?H,LLmF.moo«LEsn

15 0% Drimow DrvE.

UNIT EDSTATES
p "POSTAL SERVICE ®

|FLorFwe=S,¢. 29508

‘2 REQUIRED few: The malrrack chack D Tk Flocybod” o B e rader 1)
00D mmrkon; O 4

ooy
PO Tola - se-:-uu-yna

H2305H127ﬂlﬂ -18

Mlll!lﬂll!llllﬂillNIHHUI(IIIHIINflﬂllﬂlll)(l!lﬂlﬂflﬁlllMﬂl!

mmmm memum

MAR 17 gppy

Dw-y Ooro

05 3Lk &%-3{

£3 to Gsrtey Detwry dotvorad nect ttinens ey

P 9 ISP cor o local Foct Ofiea™ b avatablity.

@Y™ - |t

| TO: pvasce macy

HowonaBli :fFNf"‘l ﬂj‘f S RFohig s | k ﬁd\t::g—
I CaReLfwa Cbd O
[ A0 SEVHTE Shraet

CoL\xw\B\Pr,SC

‘|| 47 PEEC rroM TS ToneR:

&j_D.O_J__ __.

P nmmhm-mmn.g.

=) 7 S .
) (> s s
g

$ ..
bz
Dibeary At (041 Tma Exrvioyso Signetwe.
Qan
=
Oy Pt =3 [ S
O
=1
77

| &=y unmepsiates - |
i POSTAL SERVICE.

- Thls packaging 13 the property of tho U5, Postal Sopisa® and e providod sooly for uso Ineandlng Pty MallExpress® ahipmonts, . .
Misuses may ba a violation of foderal law, This package Is not for rosale. EP13F © U.S. Postal Servico; July 2022; All Aights rosarved., © - -






