IN'THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
COUNTY OF GREENVILLE ) Indictment Number: 2021GS2301478A
The State of South Carolina, )}
)
)
VS. ) MOTION TO VACA’IRE@EWE TS
)
LILLIAN BATES, ) MAR 22 2023
Defendant.)

SC Court of Appeals

This matter comes before the Court on motion of Rachel Kepley, attomey for the above-
captioned defendant who seeks to vacate the sentence received at her guilty plea to the above-
referenced Indictment. In support of her motion defendant would show that:

1. Ms, Bates entered a plea to the above-referenced Indictment in on November 9th, 2022.

2. The sentencing sheet correctly reflects a plea to the offense of Trafficking in Fentanyl
under § 44- 53-370(e)(3).

3. Ms. Bates was sentenced to 10 years incarceration for that offense alone.

4. Unknown to counsel and Ms. Bates, an Order was signed by the Honorable Donald Hocker
of the Eighth Judicial Circuit the day prior on November 8%, 2022. In that Order, the court found that
fentanyl is not a substance that can be lawfully included in any indictment under § 44- 53-370(e)(3).
That Order is attached to this motion as an exhibit, along with Mr. Bates’ indictment and sentencing
sheet.

5. Had counsel or Ms. Bates been aware of this Order at the time the plea was entered, she
likely would not have pled under that same statute. Accordingly, her plea was not made knowingly or
intelligently, |

6. In the alternate, Defendant moves this honorable court to vacate the conviction for lack of
subject matter jurisdiction. Subject matter jurisdiction cannot be waived and can be raised at any
point, including following a plea and sentence. Florence v. Berry, 61 S.C. 237, 239 (1901);
Browning v. State, 320 S.C. 366, 465 S.E.2d 358 (1995). “A circuit court has subject matter
jurisdiction over a criminal offense if; (1) there has been an indictment that sufficiently states the
offense; (2) there has been a waiver of indictment; or (3) the charge is a lesser-included offense of
the crime charged in the indictment.” Carter v. State, 329 S.C, 355,495 S.E.2d 773 (1998); State v.
Dudley, 354 S.C. 514, 522 (2003). The above indictment fails, as a matter of law, to state an offense
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as fentanyl is not included in the cited statute. See atiached order. Further, this failure to charge a
lawful crime under that particular statute renders the indictment invalid and unlawful and failed to
confer subject matter jurisdiction to the Court of General Sessions. The proper remedy for a lack of
subject matter jurisdiction is to vacate the conviction. _

NOW THEREFORE defendant moves to vacate the guilty plea and sentence or, in the
alternative, withdraw the guilty plea as not being knowingly made. The defendant respectfully

requests a hearing on the motion as soon as practicable.

Kalpl AV

Rachel 1 Kepley

Greenville County Pubhc Defender s Office
305 E. North Street, Suite 123

Greenville, SC 29601

(864) 467-8522

Attorney for Defendant

Greenville, South Carolina

This /7 day of November, 2022




WITNESSES

- Jeremy E Jones.

Greenville County Sheriffs Office

DOCKET NO. 2021-GS-23-
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The State of South Carolina

. County of Greenville
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i
STATE OF SOUTH CAROLINA ) INDIGTMENT FOR

) TRAFFICKING IN ILLEGAL DRUGS
COUNTY OF GREENVILLE ) -.

At a Court of General Sessions, convenedon MAY .0 41'2021 the Grand Jurors of Greenville

County present upon their oath: .

That LILLIAN MAE BATES did in Greenville County, on or about ghe 13th day of November, 2020, kno‘wingly
sell, manufacture, cultivate, deliver, purchase, or bring into the State of South éarolina, or did knowingly provide
financial assistance or otherwise aid, abet, attempt, or conspire to sef], manufacture, cﬁltivate, deliver, purchase;
- or bring into the State or was knowingly in actual or constructive possession or attempted to be become in actual
or constructive possession of more than 28 grams or more of Fentanyl; a morphine, opium, salt, isomer, or salt of

an‘isomer thereof, including heroin, as described in §44-53-0190 or §44-53-210 of South Carolina Code of Laws.

This is in violation of §44-53-0370 of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville
STATE vs INDICTMENT/CASE#: 707\ 0147¢ A

A Diregk ‘Prnselﬁmml'

Lillian Mae Bates 7

et et M et T St Mrne St e’ et

AKA: - Date of Offense 11/13/2020
WHTE __SexF . Age a3 )  conooes : Fres0srElol
Race: — xE_ Age: CDR Cade #0148
hatrpen R ECEIVE]D)
s i — — H¥ SENTENCE SHEET
* City,State Zip: . |
DL# { SID# - )

) MAR 22 2023
“CDL Yes [] No [JCMV Yes [] No [ HazmatYes [ No[SC Court of Appeals

In disposition of the above indictment comes now the Defendant who was [] CONVICTEDOF  or [JPLEADS
T0: Drugs / Trafficking In litegal Drugs

in viclation.of § 44-53-0370(E)(3)( of the $.C. Code 6f Laws, bearing COR Code # 2361

CINON-VIOLENT  [XIVIOLENT [XISERIOUS [JMOST SERIOUS [ Mandatory GPS [ §17-2545

. " ( GSC wimin@r 1shor CSC wiminor 3rd Y
The charge is: [] As Indicted, [ peor Included - pg Defencant oNes @ o . , l”?) (Gets niials) -

The plea is: g Without Negotiations or Recommend \ otiated Sentence, [[] Recommendation by the State.
ATTEST;

Ww/o J/;/g( _hel95%

— Gruunselly/ SCBa# °  Defendant ' \ | /4 SC Bar#

WHEREFORE, the Defendant is commiited to the \J]

k]

State Debartment of Corrections [ ] County Detention Center,

“for-a determinate term of J 0 days/months/f {Jime Served [ Youthful Offender Act not to exceed —  years -

and/or to pay a fine of § " provided that upon the service of —  days/months/years/Time Served and or payment .
of§ — ; plus costs and assessments as applicable*; the balance’is suspended with-probation for

manths/years and subject to-South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

The sentence shalfl run
[TCONCURRENT or (] CONSECUTIVE to sentence on:

[0 The Defendant Shall be Released from County Detention Center.

Pursuant to 18 U.S.C. § 922 and § 16-25-30 it is unlawful for a person convicted of a violation of § 16-25-20 or § 16-25-65
(Domestic Violerice ) to ship, transport, possess, or receive a firearm or ammunition.




STATE VS§ Lilian Mae Bates INDICTMENT/CASE%: ZT1 &5 15 001473

SPECIAL CONDITIONS: AW _D/eek Prisertment

7 PTUP after monthsfyears '
And Other Terms Listed Below: _
[0 Substance Abuse Counseling [] Completionof GED .[] Random Drug/Alcohol testing
[J Attend Voc. Rehab. or Job Corp ] No Contact with [] Domestic Violence Intervention Program
(0 Mental Health Counseling [0 MayserveWE
i’ : ‘beginning : ,
[1 Sex Offender Registry pursuant to S.C. Code § 23-3-430 [ [ Public Service Employment __- .daysthours
!f“i ] L - i

[0 Central Registry of Cﬁild Abuse and ‘Neglect pursuant to S.C. Code §17-25-135.
[ -Other;

f

[ RESTITUTION: [[] Deferred [] Def. Waives Hearing [] Ordered

Total $ ~ plus 20% fee: $

Payment Term _ __ . Set by SCOPPPS

Recipient:

*Fine: $

Fine may be pd. in equal, consecutive weekiy/monthly pmts. of $ Beginning

§14-1-206 (Assessments 107.5 %) i ' $

© §14-1-211(A)(1) {Conv. Surcharge) ' © $100 $ 100.0v

§14-1-211(A)(2) (DUI Surcharge) $100 3

§56-5-2995 (DUl Assessment) ‘ $12 $

§56-1-286 (DUI Breath Test) $25 3 .

§14-1-212 (Law Enforce: Funding) . $25 5 én DY

§14-1-213 (Drug Court Surcharge) - $150 $ i50.0¢

§34-11-70(b)and(c), and' 34-11-80(c)and(d} (Admin Fraud Check Court Costs) $41 $

§50-21-114(BUI Breath Test Fee) ) $50 $

§56-5-2942(J) (Vehicle Assessmeant) $40/ea § N -

3% 1o County (if paid in installments) 7 . TBD $ Q- L )

‘0 Appointed PD or appointed other counse), Proviso requires $500 be paid to Clerk ' B
during probation and shall be collected before any other fees. $500 $

[ §17-3-30(B) Unpaid Application Fee to be paid to the Public Defender Fund TBD $ J

TOTAL 5§ 1% 93.29
: " . ?Q».Q_ B U"n"”‘hh- Presiding Judge: W // .
Clerk of Court/ Deputy Clerk: _ Judge Code: __
Court Reporter: ‘ _J.muﬂ&_._____. Sentence Date: H*M 27
_ SCCA/217 (07/2021) Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS:
COUNTY OF NEWBERRY ) EIGHTH JUDICIAL CIRCUIT
)
The State ) ORDER GRANTING MOTION TO QUASH
) INDICTMENT > BCRIVET
) o MY Y
V. ) bl ..ﬂ}
. )
Jonathan Conard Dawkins, ) Indictment Number(s) WAR 22 2073
Defendant, - 2022-GS-36-0095
" ) SC Court of Appeals
) -

This matter came before the court on August 24, 2022 on Jonathan Conard Dawkins’s
(“Defendant™) prgtrial— Motion to Quash the above—re;ferenced Indictment. In granting this motion
the Court finds the following:

FACTUAL AND PROCEDURAL BACKGROUND

The State alleges that on October 30, 2021, Defendant wés in possession of approxi_mately
200 blue pills. Defepdant was arrested and charged under warrant 2021A3629299331 for a
violation of 8.C. Code § 44—53-375(C)(1)(a).l

It api)ears that the pills were sent to SLED and found to contain a mixture of fentanyl and
Tramadol. The weight of the pills and packaging was found to be 19.18 grams.
| In February of 2022, the case. was 'presented to the Newberry County Grand Jury. The
indictment \:vhich was presented to the Grand Jury listed the offense as “’I"raﬂickiﬁg Fentanyl.”
The Indictment lists the applicable statute as S.C. Code 44-53-370(e). The body of this indictment
contains the following information:

The defendant, Jonathan Conrad Dawkins, did on or about October 30,
2021, in Newberry County, South Carolina, knowingly sell manufacture,

cultivate, deliver, purchase, or bring into this State, or did provide financial
assistance or otherwise aid, abet, attempt, or conspire to sell, manufacture,

1 S.C. Code § M-53-3-75(é)(1)(a) is the code section for the offense of Trafficking in
Methamphetamine or Cocaine Base.” However, Defendant’s arrest warrant describes S.C. Code §
44-53-375(C)(1)(2) as “Trafficking a Schedule IT Controlled Substance.”

%[W Page 1 of 9




cultivate, deliver, purchase, or bring into this State, or was knowingly in
actnal or constructive possession or knowingly attempted to become in
actual or constructive possession of four (4) grams or more of any
morphine, opium, salt, isomer, or salt of an isomer thereof, namely
fentanyl, as described in Section 44-53-190 or 44-53-210 (emphasis
added) or four (4) grarms or more of any mixture containing any of these, all

in violation of 44-53-370(e), South Carolina Code of Laws (1976, as
amended). '

The Grand Jury true billed the indictment on February 18, 2022.
The Indictment charges under S.C. Code § 44-53-370(¢). However, that section contains
all of the following offenses: (1) Trafficking in marijuana; (2) Trafficking in cocaine; (3}
. Trafficking in illegal drugs.; (4) Trafficking in methaqualone; (5) Trafficking in LSD; (6)
Trafficking in flunitrazepam; (7) Traﬂickiné in gamma hydroxybutyric acid; and (8) Trafficking
in MDMA or ecstasy;

Prior to the August 24, 2022 General Sessions non-jury term in Newberry, the parties
informed the Court that Defendant would like to be heard concerning motions by Defendant. On
August 22, 2022, Defense Counsel emailed the Court and indicated éhat he planned on raising the
following motions:

1) Motion to Quash Indictment

2) Pursuant to the doctrine of collateral estoppel and res judicata, motion to
estop the State from arguing that Fentanyl and/or Tramadol is a “morphine,
opium, salt, isomer, or salt of an isomer thereof"

3) Motion in limine to prevent the state from arguing that “morphine,
opium, salt, isomer, or salt of an isomer thereof" based on Napue® and
Riddle.? ’

4) Motion to compel any writing in the possession of the State which would
show that fentanyl does not qualify under the current version of the statute.

2 Napue v. Lllinois, 360 U.8. 264, 79 8.Ct. 1173, 3 L.Ed.2d 1217 (1959).
3 Riddle v. Ozmint, 631 S.E.2d 70, 369 S.C. 39 (S.C. 2006).
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'fhe_ State objected to conducting the pre-trial hearing on this matter. the State argued that.“
Defendant’s motions were in reality pretrial motions to dismiss. Citing Massey,* the State argued
that pretrial motions to dismiss were not IIJ.rOper..The_‘State argued that Defendant’s motions should
be denied without prejudice. The State submitted sucﬁ motions would not be fipe until the State
had rested its case, and at that point Defendant could raise the motion on directed verdict.

The Court found that it would be prudent tlo allow Defendant to submit evidence and make

" his motions prior to deciding whether sucl; motions were ripe.

At the hearing on August 24, 2022, Defendant qal]ed Dr. Wendy Bell, Dr. Bell has a PhD
in Chemistfy._ Dr. Bell holds the rank of Captain with SLED and is director of forensic services at
SLED. Additionally, Dr. Bell was appointed as a SLED representative to the Governor’s Opioid
Emergency Task Force. During the hearing, the Defense moved for her to be qualified as an expert
and the State did not object to her being so qualified.

- Dr. Bell testified that‘Fentzlanyl and Tramadol were fully synthetic opioids. Dr. Bell testified
that morphine and heroin were natural opiates that are produced from synthesizing the opium
poppy. Dr. Bell testiﬁed that substances such as hydrocodone were considered semisynthetic
opioids. Dr. Bell testified that fully synthetic opioids can not be produced by synthesizing the
opium poppy.

'Dr. Bell testified that for several years, SLED has been advising law enforcement agencies
and Solicitors that it is. preblematic to charge someone under S.C. Codt; § 44-53-370(e)(3) when
the drug was a fully synthetic opioid. Dr. Bell testified that neither Fentanyl nor Tramadol are a

"morphine, opium, salt, isomer, or salt of an isomer thereof..."* Although Dr. Bell admitted that

« State v. Massey, 430 S.C. 349, 844 S.E.2d 667 (2020).
s See'S.C. § Code 44-53-370 (e)(3).

Z
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Fen.'tanyl was a Schedule II drug, Dr. Bell testified that it would be difficuit to say that fentanyl
was inc'ludedwm the language S.C. Code § 44-53-370(e)(3).

Dr. Bell also testified that there has been proposed legislation thatuwould‘,deﬁne an foense
for trafficking in fentanyl. Defendant submitted the proposed Acts for the Court’s review. Dr. Bell
tes’éiﬁed that she helped write the proposed legislation. “

- In support of his motion to estop the state from arguing that fentanyl and/or tramadol are
“morphine, opiurn, salt, isomer, or salt of an isomer thereof", defense counsel submitted several
documents concerning Judge McKinnon’s opinion in State v. Harold Gene White, IlI (2018-GS-
46-7326). Defense Counsel argued to the Court that the State should be estopped from asserting
that 8.C. Code 44-53-370(e)(3) includes substances that are not derived from opium. Defense
‘Counse] argued that by voluntarily abandoning its appeal of Judge McKinnon’s opinion in White,
the State is precluded from re-litigating whether S.C. Code § 44-53-370(e)(3) prohibits synthetic
opioids. ‘

In addition to the estoppel issue, Defendant further argued that it would be inappropriate
to allow the State to argue that fentanyl and/or tramadol are “morphine, opium, salt, isomer, or salt
of an isomer thereof" under S.C. Code § 44-53-370(e)(3) because there is no factual support for
this argument. To support their argument Defendant cites to Napue® and Riddle’ which both deal
with prosecutors presenting knowingly‘false information to a jury. Defendant contended that
allowing the state tormake the argument that fentanyl is “morphine, opium, salt, isomer, or salt of

an isomer thereof” is false because the state has no evidence to support such a position.

§ Napue v. Iilinois, 360 U.S. 264, 79.S.Ct. 1173,3 L.Ed.2d 1217 (1959).
-7 Riddle v. Ozmint, 631 S.E.2d 70, 369 8.C. 39(S.C. 2006).
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Duriﬁg the hearing the State took the position, by its cross-examination of Dr. Bell, that
fentanyl was covered by S.C. Code § 44-53-370(e)(3). After the hearing, there were multiple email
exchanges between the State and the Defense restating their respective positions which the Court
will not discuss in this Order,

FINDINGS OF THE COURT
“Trafficking In Fentanyl” and S.C. Code § 44-53-370(¢)

Before the Coqrt states its'm]ings on Defendant’s motions, it is important that the Court
address whether there currently is an offense of trafficking in fentanyl in South Carolina, or
whether fentanyl is included in the substances prohibited by S.C. Code § 44-53-370(e)(3).

According to the face of the indictment in this case, Defendant is charged with “Trafficking
in Fentanyl.” This Court finds that “Trafficking in Fentanyl” is not currently an offense under
South Carolina Law. Although there are statutes that criminalize the unlawful possession of
fentanyl, it is not currently contained in South Carolina’s drug trafficking statutes. During the
hearing, there was testimony that the legislature had proposed legislation creating the offense of
trafficking in fentanyl. While there are certainly strong public policy reasons for the adoption of
such a statute, currently the offense of Trafficking in Fentanyl does not exist in this state.

During the hearing, the; State alleged that the possession of over 4 grams of a substance
containing fentanyl should be considered a violation of 8.C. Code § 44-53-370(e)(3). S.C. Code §
44-53-370(e)(3) states in part th;e following:

Four grams or more of any morphine, opium, salt, isomer, or salt of an
isomer thereof, including heroin, as described in Section 44-53-190 or 44-
53-210, or four grams or more of any mixture containing any of these

substances, is guilty of a felony which is known as “trafficking in illegal
drugs”... .

S.C.Code § 44-53:370(e)(3).

=

age 5 of 9

1




Based on the testimony of Dr. i3ell, this Court ﬁnd§ that féntanyl is not by definition a
“morphine, opium, salt, isomer, or salt of an isomer thereof.” The plain language of the statute
does not include fully synthetic opioi&s such as feritanyl. Therefore, this Court finds that fentanyl
is not included under S.C. Code § 44-53-370(¢)(3). It is worth noting t};at S.C. Code § 44-53-
370(e)(3) cross-references two other statutes; S.C. Code § 44-53-190 ahd S.C. Codcé § 44-53-210.

8.C. Code § 44-53-210 coxhprises a list of controlled substances labeled Schedule II. Included in

this list is the opioid fentanyl. At first glance, it would appear that this cross-reference would pull.

fentanyl into the substances covered by S.C. Code § 44-53-370(e)(3). However, S.C. Code § 44-

53-210 also lists Amphetamine, Methamphetamine, and multiple other Schedule II substances

which are clearly not a “morphine, opium, salt, isomer, or salt.of an isomer thereof” as expressly

contemplated in § 44-53-370(e)(3). Thus, This Court finds that & mere cross-reference to S.C. Code
§ 44-53-210 1s n;)t sufficient to pull fentanyl into the substances covered by S.C. Code § 44-53-
370(e)(3). This Court further notes that even if S.C. Code § 44-53-370(e)(3) was found to be
ambiguous, the rule of lenity demands that the statute be strictly construed against the State.
| Defense’s Motion to Quash the Indictment
“Every objection to any indictment for any defect apparent on the face thereof shall be
taken by demurrer or on motion to qualsh.such indictment before the jury shall be sworn and _not
afterwards.” 8.C. Code § 17-19-90. “A motion to quash an indictment tests only the facial validity
of the indictment.” See State v. Massey, 430 S.C. 349, 358, 844 S.E.2d 667, 671 (2020). “An
indictrnent which does not charge a valid offense is. clearly insufficient.” State v. Blackmon, 304
'8.C. 270, 274, 403 S.E.2d 660, 662 (1991). | _
Defendant submits that the indictment in this case is not facially valid. At the hearing

Defendant argued that the indictment was not facially valid because of the following:

17




(1) the State titles the offense “Trafficking in Fentany!”; and

(2) the State interjected the term “namely fentanyl” into the language taken from 44-53-370(e).
As to the first objection this Court finds that titling the charged offense as Trafficking in

Fentanyl renders the indictment invalid. This Court finds that there is not currently an offense in

South Carolina for Traﬁickmg in Fentar;yl. THe purpose of the indictment is to give Defendant

notice of the charges against him. See State v. Gentry, 363 S.C. 93, 102; 610 S.E.2d 494, 499

(2005) (“an indictment is needed to give notice to the defendant of the charge(s) against him.” '

(footnote 6)). This notice is required by Axticle I, Section 11 of the South .Carolina Constitution..
Since the charged offense does not cmre'ntly exist, this court finds that the indictment does not
give sufficient notice to the Defendant. ”

The problem of insufficient notice is _compouﬁded by the State’s decision to, cite to all of

S.C. Code § 44-53-370(e). S.C. Code § 44-53-370(¢) cox;tains 8 different trafficking offenses.

Although the Janguage of the indictment is largely based on S.C. Code § 44-53-370(e)(3), the fact '

that the State titled the indictment, in two places, “Trafficking in Fentanyl,” does not create & valid
criminal offense. See Blackmon, 304 S.C. at 274, 403 S.E.2d at 662. Defendant also asserts that
the body of the indictment is facially invalid because the State interjected the term “namely
fentany]” into the language taken ﬁ'om:44-53-37“0(e). The term fentanyl does not appear in S.C.
Code § 44-53-370(e). Insertion of the word “fentanyl” into the body of the indictment does not
create a valid criminal offense, and the Court will not create a criminal offense in this case.
While it may seem inconsistent that heroin is included under § 44-53-370(¢)(3) but a
similarly dangerous opioid such as fentanyl is not, it is not within the Court’s “province to amend
the law to resolve this inconsistency.” See id, 304 S.C. at 274, 403 S.E.2d at 662 (1991). Moreover,
to allow amendment of the law through the State’s act of ;raﬁing an indictment or the Judic;ial act

1
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of reading new terms ‘into a statute would violate the doctrine of separation of powers and
Defendant’s right to due process. |
State’s Argument Concerning Massey

In order for full consideratign of the State’s arguments, the Court finds it necessary to
address the State’s main argument concerning Massey. The State has alleged that Massey -pro'hibits
Defendant from making a pre-trial motion to quash on these. grounds. The State contends that
Defendant’s argument would be more appropriately raised by a motion for directed verdict at trial
after the State has rested its case-in-chief.

In Massey, the defendant moved to quash an indictment for burglary in the first degree.
Massey argued that the outbuilding in the indictment was not 2 dwelling under South Carolina law.
The trial court agreed and quashed the indictment. The Court of Appeals affirmed the trial court,
and the State sought certiorari. Iri their Petition for Writ of Certiorari the State:

(1) Challenged the circuit court's authority to .quash a facially valid
indictment, and ~

(2) Asked whether the court of appeals erred in affirming the circuit court
. on fact-based grounds where: the pretrial evidence showed the first-
degree burglary charge was both "legally and factually appropnate "
State v. Massey, 430 S.C. 349, 356, 844 S.E.2d 667, 670 (2020). The Supreme Court only granted

certiorari as to the second issue.

In the opinion, the Court noted that a “motion to quash an indictment tests only the facial

validity of the indictment.” Id,, 430 S.C. at 358, 844 S.E.2d at 671. In reversing the trial court, the

Supreme Court found that “the only question that should have been addressed at the pretrial

hearing was whether the first-degree burgtary indictment set forth the necessary elements of the

offense.” Id,, 430 S.C. at 358-59, 844 S.E.2d at 672.

&
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In its motion to quash the indictment, Défendant here has argued that the indictment is not
facially valid. While the State frames this as a ‘pretnal directed verdict motion,” at the hearing,

Defendant based his argument on the language that appeared on the face of the indictment. As

stated above, the coutt agrees that the indictment is not facially valid as it does not charge a valid.

criminal offense under South Carolina law. See Blackmon, 304 S.C. at 274, 403 8.E.2d ét 662:(“An

indictment which does not charge a'valid offense is clearly insufficient.”). The State’s position’

relies heavily on Massey. Although the Massey Court did not rule on whether or not the trial coun
had the authority to quash a facially valid indictment, it provided guidance on the issue, What this
Court takes from the Massey decision is this: if the defense is offermg a sufficiency of the ev1dence

(question of fact) analysis in challenging the indictment, then the defense is precluded from

moving to quash the indictment pretrial. On the other hand, if the defense is offering an analysis

of whether the indictment sufficiently charges a crime (question of law), then a pretrial motion to

quash is appropriate. Though the Court in Massey did not make this specific ruling, it is gleaned
from the body of the opinion.
Due to the fact that this Court finds that Trafficking Fentany! is not covered under § 44-

53-370(e)(3), we are faced with.a question of law in that this indictment does not sufficiently

charge a crime. In light of the Court’s ruling, the Defense’s other motions will not be addressed.

ITIS HEREBY ORDERED that the indictment 22-GS-36-00095 is Quashed.

Donald Hocker
Presiding Circuit Court Judge
Eighth Judicial Circuit

Date:. ”"8/”2}/
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R X SC Court O.fAﬁpea{s

-STATE OF SOUTH CAROLINAX. ) IN'THE COURT OF GENERAL SESSIONS | -
'THB STATE, RAVLR 1 _ e & X
o sment No. 2018-GS460738 5 & =
-k E i
Harold Gene White, 11, | SRR o
; ORDER GRANTING MOTION ﬁ%ﬁw@s &
Dofendant, ) 832 & B
e | ) C ol

Defendant Harold Gene Whits, Ill (“White*) has moved to dismiss th charge of Trafficking

Hydratodane, Indlctment No. 2018-GS-46-07326.3 For the reasons setforth below, the motion is
GRANTED, ' , ‘

Difing & search of Whites residente on April 17, 2017, 88 ydracodone pllis were found, Tha State then )

- Indieted White for tralficking pursusnt to 5,C. Code Ann, 44-53-370{e}{3), which mekes it untawfid to

traffle: "four grams or mare of ény morphine, oplum, salt, Isomer, or salt of ah isomer thereof, Including
heroln, as described In Setion 44-53.190 0r44-53-210...." Yhe question before the Court Is whether
hydrocadone &s Included Jn this statute. As far as the Court can deterrine, this Is an lssue of first
traprassion In South Caroling 2 '

The Stete éonceded in this matter that hydrocodone Is not chemically “any morphine, oplum, sa,
lsomer, or saft 4f an lsomer thersof, including herein,” but that Court ¥l analyze that issue ot of
thorotighnéss since it appears an appeal Is likely. '

R Is first nacessary to define the terms in the statute, “Oplum" is a naturdl product of the popaver
Samniferum pappy plant, and contalns numerous chemical compounds including: morphine, narcotine,
cadeirie, thiebaine, papaverine snd narceine # “Morphine”is a spécific chemlcal substance: GyHiNO;
and one of the component drugs found In oplum$ “Reroin” Is chetnically modifled morphine, and ks o
different chiemical tompound: Cz:H:sNOs.5 Hydrocodone, tha substance 3t issua In this indictment, Is a

} Althaugh the motion was atiginally made by the White s an abjectlon to the Indictrent, tha Assistarit Soficitor
requested, s thi Court agreed, to dismilss the charga rather than quashingthe Indittinent to slow for an appeal,
The rullrig was made prior to the start of the banch tifal, and thersfore doublajetipardy had not sttached,

* The Court ts aware of State v: Mites, 321 5.C. 154, 805 $.£.2d 204 (O, App. 2017), In which the Court of Appecls
afimed a copiction ier 5.C. Code Ann, 44:53-S70(6)(8}for trafckng aiycsdons, Howsar, Adlles presentad
the Issue of whather tha defendant must know the specific drug ias was possessing; rather then ths Issus of what
drugs are coverad by the statuta, '

3 Uritted Nations Offics of Drugs and Crime, “The

halysizibulletin buliat Ao3-01-01

* Bubmed cherstry Ostabase, “Mocphine hipsfiogh
3/12/15.
Chemistry Datubass, “Haoin,”
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arphingfsactionsToy, visitad 3!12]19.
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Synthetle derivative of codelne or thebalna with the structure CiHuNOs.2 It Is chemically distinet from
both heroin and morphing, and not one of the chemieals found in oplum,

While hydrocodene Is nota component part of oplum, and-is chamically different than heroln and :
morphing, 5.C. Code Ann. § 44-53-370{e){3) also Includes & “salt, lsomer, or salt of an lsomer theraof” X
An Isomer |5 a chemlcal compound with en Identical rumber and type of atoms as another compound, |
but with a different three dimensional structure (l.e,, the atoms are arranged and connected
diffarently). Hydrocodone )s not an isomer of elther morphing or herdin (it has a dlfferent chemical
formuta), and oplum cahnot have an Isomer because It Is a mixture ofnumerous diffarent chemical
-compounds,

A “salt” In this sense Is a compound formed by mixing an acld with the bass compound.” Drugs are often b
ed with hydrachiorlc add {HCi} or cther acids to create salt that s dissolvabla In water (for use In g
Vs, injectlons, etc).? Although there ara salt forms of hydrocadone (eg. hydrocodone bRRartratef’,

hydrocodone feselfIs not a salt, much less 3 “salt” of morphine, keroln, o oplum. :

5.C. Code Ann, § 44-53-376(;-1(3) also uses the phrase “any morphing? which ks difficult to Interpret ;
hacause morphine Is a specifie chemical compound. It Is possible “any” refers to the *salts” and
“Isomers” language {L.e, It means “any salt or isomer of morphina”). &ven If the “any morphine” phrase |

Is construed as broadly as possible, and "any morphine” Is read ta mean any chemical darivative of

morphine, hydrecodane is not Inclyded. Hydrocodone Is  chemical derlvative of thebaine and codelne,
hot morphine, < o :

The only remalining avenue to sweep hydracodone Into $.C. Code Ann.§ 44-53-370{a)(3) is the “as
described In Section 44-53-190 or 44-53-210" clause, and this is what the State argues, 5.C, Code Ann, §
#4-53-190 ond § 44-53-210 are the two statutory lists of drugs In Schedule |- and Schedule 1,
respectively, It is difftcult to determine what the legislature Intended hare, as none of the important
terms from S5.C. Code Ann. §44-53-370{e)(3) are "described” or defined in sactions 44-53-190 or 44-53-
210. Further, those statutes Inciude large numbers of drugs that are chemlcally unrefated to morphine,
opium, and heroln {e.g., merijuana, peyots, psllocybin, and amphetamines). -

Perhaps recognizing this difficulty, the Stata does not argue for wholessle Importation of every drugin
eltherS.C. Code Anin. § 44-53-190 or$S.C. Code Ann. § 44-53-210 Into the S.C. Code Ann. § 44-53-
370{e}{3} trafficking statute, Instead, the State argues the term “opiate’ should be kmportad from $.C,
Code Ann. § 44-53-190 and § 44-53-210 into the 5.C. Code Ann, 44-53-370{e}{3). The State essentlally
ergues the phiase “as described (n Sectlon 44-53-190 or 44-53-210" should be Interpreted to inean

ne,” hitps: ic‘-:t -.':
7 Chemistry Explained, *Sat,”
*Patel; ot al., "Pharmaceutica]

2N QLS ryaxmsined. o /S5
salts: a formulation trick or a clinical contundrur?®, 8 / Cardiol 2009:16:2816,
* Pubmed Chemistry e GRRUNCa LR - formulal vginleal-conuing

visited 3/13/19,

* NiH Uver Todetty; "Hyd focodane,” htteg:/livertox.nib. sov/Hydrocadons htr, visited 3/13/19.
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*Including oplates as listed In Sectlon 44-53-190 or 44-53-210” even though the word “oplate” does not
&ppearin §.C, Code Ann. 44-53-370{e)(3).

An “oplate” Is generally considared to bea drug made from oplum, For example, the Natlona| Cancer
Institute at the Nationa! Institute of Health defines an oplate as“A substance used to treat paln or cause:
sleep, Oplates are made from oplum or have oplum In them. Oplatesbind to oplold receptors In the
central nervous system. Examples of oplates are codalne, heroln, and morphine. An opiate Is & type of
anaigesic agent.”™! The Merrlam-Webster Dictlonary agrees that an opiate Is: “a drug (such as morphine
or codelne) coritaining or derived from opium and tending to Induce seep and alleviate pain.?2

However, “aplate” Is defined In the South Carolina Code In a very unusual way:

‘Op;ate' means any substance having an addiction-forming or addiction-sustaining
abllity similar to morphine or belng capable of conversion into a drug having addiction-
forming or addiction-sustalning liabifity. It doss not intlide, unless specificaly
designated as controliad under this article, the daxtrorotatory lsomer of 3-methoxy-n-

methylmorphlnan and Its salts {dextromethiorphan). ft does Include racemic arid
levoratatory farms, '

SOC. COdB Anﬂ. § 41‘53‘110(31)1

South Carolina’s unusuat definttion of o plate Includes not just drugs derived from oplum, but any drug
“having an addiction-forming or addiction-sustaining labllity simifar tomorphine” or even betng capable
of "converslon” into siich @ drug, This language Is staggeringly vague and broad, How does SoMmgone
determine If a drug has “addiction forming liability simllar to morphine*? How many staps of chemleal
“canversions® are allowed In datermining If 2 benign chemical can ba esnverted tnto 3 substance with
“addictlon forming labliity stmilar to morphine”? Given the widespread acknowledgement of the
addictiveness of nicoting, surely the Leglstature did not Intend to Include trafficking In cigarattes in 5.C.

Code Ann. § 44-53-370{e)(3), but thatis ¢ pussible result If “oplates” are Included and defined In this
way.

What settles this matter definitively is the rule of lenity. “{iin construing a eriminal statute, ws ara
guided by the rule of lenity—the principle that any emblgulty must be resolved In favor of the accused.?
Berryv. State, 381 5.C. 630, 633, 675 S.E.2d 425, 426 {2009). An Importaht pert of the rule of lenity ls the
“concept of falr notlce — that a criminal statute shauld make It plain what Is prohibited. “{ijt is reasonabla
that a falr warning shoutd be given to the world In language that the common world will understand, of
What the law Intends to do i & certaln line Is passed, To make the warning faly, so far as possible the line
should be clear.” McBoyle v. United States, 283 U.S. 25, 27.(1931),

Welghed against the rule of lenity, it Is plain the motion must be granted. Hydracodéne Is not
faentioned In S.C, Cotle:Ann. 44-53-370(e}{3) by name, and neither Is [t morphine or opium or heroln or
a saftor Isomer of one of those, There Is no possible way the phrasa “four grams or mare of any
morphine, oplum, salt, somer, or salt of an lsomer thereof, Including heroln, as described In Section 44+
53-190 or 44-53-210...” can be falrly satd to unambiguously pull in the definitian of “oplate” from 44-53-

1 NI Natlonal Cancer tnstitute, “Oplata”,
terms/def/onlate, visited 3/13/19

¥ Merriam-Webster's Oletlonary, *Oplate,”

oplate, visited 3/13/19
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS _
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT g %
) Warrant/Indictment Nos.: g =
THE STATE g Q021-63-23- 01U T3 *E
v. ) AFFIDAVIT OF SERVICE o £
) (Hand Delivery) § b3
LILLIAN MAE BATES, ) e
) b
DEFENDANT. )

PERSONALLY APPEARED before me the below signed Investigator for the Greenville
County Public Defender Office who states, after first being duly sworn, that they have served the
below _;isted plead'\ifg(s) upon all parties by hand delivering a copy to the address(es) listed below on

this | | dayof N'ay 2022

Pleading(s) Served: Motion to Vacate Guilty Plea

Parties Served: The Honorable W. Walt Wilkins, Solicitor
13th Circuit Solicitor Office

305 East North Street, Suite 325
Greenville, SC 29601

GREENVILLE COUNTY PUBLIC DEFENDER

ine Hayes, Paralegal
E. North Street, Suite 123
rgenville, SC 29601

(864) 467-8522

SWORN TO and subscribed before me
this_ "\ dayof Nondrealin, 2022

s S O

NOTARX PUBLIC FOR SOUTH CAROLINA

My Commission Expires: \O- aG\’SQ




