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,"l, trial. Deck v. Missouri, 544 U.S. 622, 125 S. Ct. 2007 (2005).

+inrs mﬁ? nf tnto Hhose Vulumes for Lor aﬁ# Certlorasf /:\PPP-
my deferse s

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG FOR THE THIRD JUDICIAL CIRCUIT
Levern McCrea, #348291, | 2012-CP-45-363 |
| Applicant,
V. OF PCR APPLICATION

)
)
)
)
)
) |
) POST-HEARING BRIEF IN SUPPORT
)
)
State of South Carolina, )
)
)
)

Respondent.

Per thé Court’s instructions, please allow this memo to serve as a supplement to

Applicant’s pre-hearing brief and additional ca’sg law in support of“ his PCR application following

an evidentiary hearing held June 1, 20"'-1_.8. '): A ! , -
3 o~ ’ y

A. Apphcant’s rights were violated when he was shacldcd throughout the durationof
" his'frial. T 7®

The Fifth and Fourteenth Amendments of the United States Constitution prohibit using

physical restraints visible to the jury absent a trial court determination, in the exercise of its

o

disoretion, that restraints are justified by a state interest specific to the particular defendant on

>

At

It is undisputed from the testimony of both the Applicant and Assistant Solicite:

Kunberly Barr that Am)hcant  remained in shackles throughout the duration of his five (5) day,

hltrig_l,._ Even more egregious, unlike a shackled defendant who is represented by counsel and is_
generally confined to counsel’s table, Applicant was pro-se and was forced to shuffle around the
courtroom while attempting to examine witnesses and otherwise move about. This was clearly

'visiblo to the jury as it was to Ms. Barr, No hearing was held to determine whether the shackles

[}

[
Vo

P

4

-



@ ' . .|.‘

were “justiﬁeci by an essential state interest” such as courtroom security as the law requires.
Applicant need not demonstrate actual prejudice as it is “inherently prejudicial.” 1d. at 635..-
-Applicant’s application for PCR should be granted based upon this violation. BrmnGo !

B. Brady violations were committed by the State resulting in prosecutorial misconduct.

The Brady disclosure rule requires the prosecution to provide to the defendant any

evidence in the prosecution’s possession that may be favorable to the accused. State v. Kennerly,

331 8.C. 442, 452, 503 S.E.2d 214, 220 (Ct. App. 1998) (citing Brady v. Marvland, 373 US 83,

87, 83 8.Ct. 1194, 10 L.Ed.2d 215 (1963)). Favorable evidence includes both_ exéu]patory

cvidence and evidence which may be used for impeachment. United States v. Bagley, 473 U.S.

667, 676, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). The State must disclose Brady evidence even

when a criminal defendant does not specifically request the evidence. United States v. Agurs, 427
U.S. 97,107, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976). |

Applicant alleged. and :tc_s.tif‘ied the State withheld evidence subject to Rule 5 Brady
disclosure even aftér repeated requests for disclosure. Applicant alleged aqd testified in addition

to_discovery being “spoon fed”’ to him prior to and even during trial, photographs of bullets, a

0 .
. statement he believed was taken of Roberta Smith on or about June 28, 2038, a Clinton Dorsey

police interview/statmﬁent, and a “letter of leniency” were withheld. At the PCR hearing,
Applicant introduced a supplemental investigative report marked Exhibit #6. The report was
prepared by the Williamsburg County Sheriff’s 'Depanment during their investigation into the

case. The report stated:

On July 30, Investigator Brown along with Lt. Collins, and Chief Johnson made a letter
for Chris Briggs which stated base (sic) on our recent conversations, we believe the (sic)
vou have vital information about Cora Brown (sic) death. At this point we do not believe



that you are the actual shooter and if you freely and voluntarily provide all of the truthful.

detail surrounding Cora (sic) death and pdss the polygraph Chris will be charged with
ass., (sic) after the fact. The letter went on to say that we will talk with the judge and the
solicitor to get Chris Briggs leniency on his charge.

During the trial, Briggs testified on behalf of thé State and was the State’s sole alleged

: Wimess to the crime. _.]_3.1.'_iggs’ credibility was a key issug in this case and it was he who claimed
the Applicant committed the crime.  There was no murder weapon or DNA evidence

. conclusively linking Applicant to the crime. During Briggs’ testimony, he denied that there were

_any promises made or deals offered to_him. However, clearly from the supplemental report, a_

_deal had certainly been conveyed to Brigg's by the State. This deal, memorialized in the form of

- _a letter, woula have been subject to disclosure by the State but the State failed to do so or ensure
its preservation. At the PCR hearing, Ms. Ba.rr' testified that at some point, she became aware_ BJN‘@O
_that there was a letter but she could not locate it. However, as the record reflects, Ms. Barr never

notified the Cowrt or the Applicant. Ms. Barr should have disclosed this key piece of missing

evide-nce on thé record to the Court and Applicant.
Applicant respectfully submits his PCR application should be granted.
C. Applicant was denied his right to counsel at trial.
- Regarding Applicant’s claim that he was denied the right to counsel during his trial,
Applicant refers fo the previously submitted pre-hearing brief for a detailed discussion of the
law. Additionally, testimony af the PCR hearing established the following:

First, attorneys Charles Barr, Cezar McKnight, Hank Anderson and former Assistant

__Solicitor Kimberly Barr all admitted Applicant was never, provided Faretta style warnings. Mr.

Barr testified he was relieved without a hearing so there ‘would not have been an opportunity for

~

~



~

.a judge to advise Applicant of his right to counsel and the dangers of pro se representation,

_' Cezar Mngivggt—ﬁaqnéstéd*ﬂﬁt‘hﬁmie\/ed “twice during Nis short representation of the.
Applicant._ g‘.andid_ly, both in his requeét to the trial court to be relieved and at the PCR hearing,
McKm'éht admitted that he initially wanted to be relieved becausé Applicant first attempted to
privately retain his services, however, he was eventually appointed by the court and he did not
believe it was fair that he should be representing him as an appointed gttomey when he thought
he could have privately retained his services or that he was able t<l> initially affdrd Mr. Barr.
Although McKnight testified he had essentially, moved.past_the disappbintment_,about b.eing

appointed, a review of the transcript from McKnight’s second motion to be relieved reflect those .

_ sentiments continued to linger. Additionally, during the motion McKnight explained to the Court

he felt “threatened” by the.Applicant and that he feared being physically accosted if he were to
visit Applicant in the detention center. At the PCR hearing, McKnight admitted that Applicant
had never actually threatened him and he never feared for his own safety while meeting with the

Applicant.

Second, all the transcripts available to this Court reflect”that no Faretta warnings were

provided to the Applicant, Third, Applicant credibly testified that he was never provided any
_ Faretta warnings. As discussed in Applicant’s pre-trial hearing brief, “[T]o the extent that the

defendant's actions are examined under the doctrine of ‘waiver,' there can be no valid waiver of

~ the Sixth Amendment right to_counsel unless the defendant also receives Faretta warnings.”

United States v. Goldberg, 67 F.3d 1092, 1100 (3d Cir.1995); State v. Jacobs, 271 S.C. 126, 128,

245 S.E.2d 606, 608 (1978); State v. Boykin, 324 S.C. 552, 556, 478 S.E.2d 689, 690 (Ct.App.



1996). Applicant submits he could neither have waived his right to counsel either affirmatively or
by conduct as no Faretta warnings were ever given to Applicant.

Finally, Judge King indicated that in the event Anderson was relieved as counsel he

would remain to, assist as standby. counsel, however, this never occurred. Applicant, Anderson
and Ms. Barr all testified at the PCR hearing they belie_vedbAnderson would have remained as

standby counsel if he were ever relieved. Not only was Applicant forced to represent himsélf at

his week-long trial, he was forced to do so without the assistance of standby counsel.!

i

Applicant respectfully submits his PCR application should be granted.

Respectfully submitted,

Z S,

Attorney for Applican
Lance S. Boozer
1419 Pendleton Street
Ce Columbia, SC 29201
' Ph: 803-608-5543
Fax: 803-926-3463
THE BOOZER LAW FIRM, LLC

July 3, 2018

Columbia, South Carolina.

1 At the conclusion of the hearing, the State provided Applicant with State v. Samuel, 2018 WL 1077731.
In Samuel, the defendant actually requested to represent himself at trial,. however, following a lengthy
inquiry of both the defendant and-counsel; the trial court denied defendant’s request and determined the
defendant was lying about whether he had legal coaching in preparation for trial. The Supreme Court
reversed, finding that the trial court denied defendant’s right to self-representation and that the court’s
inquiry and questioning of his counsel should have been limited to whether the defendant’s request to
proceed pro se was knowing and voluntary, not whether he was able to represent himself. S_&m_tﬁ does
not stand for the proposition that whether standby counsel is available to a pro se defendant is lrre]eyant
as it is anticipated the State will argue. Any such argument is in contradiction to the Cash factors outlined
in Applicant’s pre-hearing brief.
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CROSS-EXAMINATICON BY MR, BOOZER - KIMBERLY BARR 171
Q And it says ~-- and this is from it looks like Brenda
Lambert. 1t says (as read): "On July 30, Investigator

Brown. along with Lieutenant Cowans and Chief Johnson,
made a letter for Chris Briggs which stated: 'Based c¢n
our recent conversations, we believe that you have vital
information about Cora Brown's death. At this point we do

not believe that you're the actual shooter, and if you

freely and voluntarily provide all of the truthful details

PR \\

surrounding Cora's death and pass the polyqrapﬁf”bhrii§n¢k
will be charged with accessory after the fact.'" A

The letter went on to say that (as read): "We will
talk with the Jjudge and the Solicitor to get Chris Briggs
leniency on his charge. Investigator Brown, along wit
Lieutenant Cowans, went to ..." -- and it ilocks like it's
blacked out -- "and made contact with ..." -- it's blacked
out -- "... who was able to make‘contact with Chris
Briggs. Stated that Chris had told him he'was not willing
to talk with us without a lawyer. Stated he will explain
the letter to Chris as soon as he can get in touch with
him."

So after reading that, would vou agree with me that
somewhere in existence there is a letter that is outlining
some sort of agreement for Mr. Briggs?

A It appears to.

Q Okay. Why was that not turned over?
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CROSS~-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 172
A I'm not sure why that wasn't turned over. The
Solicitor's Office never had a ~- that letter. I --1I

would assume that, based upon what's contained in that
paragraph, that that letter would've been given to someone
to give to Mr. Briggs. And the only thing that I could --
I could guess is that a copy was not made of that letter.
Q Would that not be subject teo disclosure pursuant to
Rule 57

B I think it would've Dbeen.

0 Okay. It definitely would've been, wouldn't it?

A Yeah., I —---
Q — Okay.
A —-—— think it would've been.

o] And as a matter of fact, at the trial, did Mr. Briggs
not —-- did he deny, during your examination and all also
ﬁr. McCrea's examination, that there was any sort of deal
that had been promised to him?

A I believe he did.

Q Okavy. So Mr. McCrea -- it would've been important for
him to have had a letter where there was actually a deal
laid §ut 'cause that's pretty rare, is it not, to have?

A Is what pretty rare? I'm sorry.

Q Is it pretty rare for law enforcement cor the Staté to
take a written letter or agreement and send it to a

witness before they even testify saying that, "If you




CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 173
& 1 testify, we'll give you this." Is that pretty rare?
2 A It is.
3 Q Okay. So that would've been important for Mr. McCrea
4 to have during his examination of Mr. Briggs; would it
5 not?
6 A In theory, yes. Here —- let me explain why I qualify
—_—
7 my answer., It appears that this letter indicates that law
8 enforcement did not believe ﬁhat Christopher Briggs was
S the person who killed Ms. Brown, but they believed that he
10 had knowledge about the involvements of —— of the person
11 or persons who did; and that if the —-- Mr. Briggs were
12 willing to give truthful information that could be —-- the
13 truth, the authentic -- the authenticity of which could be
14 corroborated by the polygraph, that they would agree to
15 talk to the Solicitor and to the judge and advise the
16 Solicitor and the judge of his cooperation and requést
17 leniency on his charge.
=18 As far as this case is concerned, as I sit here today
19 and even with the trial of the case and in preparation for
20 the trial of the case, there was no evidence that ever
2i came ftco mind that Mr. Briggs was a partiglégnt in the
22 ‘gdrder or acted—éo assist Mr. McCrea once tﬁe —- the
23 ﬁﬁ;gér was coﬁﬁifted.v
24 - I vaguely have a recollection of talking with the
- 25 officers about potential charges that defendants could
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CROSS-EXAMINATICON BY MR. BOOZER - KIMBERLY BARR 174
face. I —- and -- and that's -- and that's normal.
Before arrest warrants are issued, law enforcement

officers may talk to prosecutors who ~- to find out what -

- what charges, i1f any, are appropriate.

~And I remembered that —-- you know, obviously, I wanted

to charge Mr. Briggs with something more than simply the

charge of misprision of a felony, but there was no
evidence —- no information in the file or in the

_investigation that -- that I'm aware of that Mr. Briggs.
actually assisted the principal once the felon had been
committed.L_SQ”an accessory after the fact -- although law
en?orcement night've believed that that was an appxopriéte
charge, 1t was not my belief, based upcon what we could
prove, that that was an appropriate charge.

And in talking with Mr. Briggs prior to the trial of
the case, he wanted guaranﬁees from me that he could get

probation. And I was very candid with him, in the

presence of several witnesses, that that was not being

- offered. And -- and my recollection was that he actually

was sentenced to prison rather than given a probaticnary
sentence.

So yes, I believe, in principle, that that's something
that —-- that should've been discovered. I —-- I suspect
that, based upon how this read, that it was a letter that

was turned over or given to somebody to give to Mr.




10
11
12

13

144

i5
16
17

%&18

19

Levern McCréa vs. State. of South Carolina 596

to do. Now, the part about that is because it relates to
the roles those two fellas had that night. The night

that Cora was killed.?$Let me go ahead and tell you |
folks, I know scme of you all are thinking in the back Of.
your mind, maybg you a;; a;guphiqking in the back of your
mind, um Ms. Bagy,.l'm not ppg sure aboqthh;istopher ~
Briggs. He might know more ﬁhan what he’s saying. Tell
me you all are thipking that. I know you all are
because ‘it ran through my mind as well. He might have
seen a little.mgrg than he letting on but, well_not but.
Let me tell yoﬁ this. 1I‘m not going to get up here with

a straight face and say that Christopher Briggs is all

innocent, he’s a choral boy. I’m not going to say that,

Not.-with a straight face anyway. But Christopher Briggs,

I woulq submit to you is the lesser of two evils. But
the evil one, let there be no doubt, the evil one is
right there. He is the one who is clearly, clearly in
control; Christopher Briggs sort of strikes me as-a
follower. He sort of str}&es me as the type of person
that, he-just, for lack of a better word, he’s lacking.

And quite frankly, he very possibly could have been the
.*_

‘look out. Let me tell you why you should be satisfied

within your spirits and your soul that Christopher Briggs
is not the one who killed Cora Brown. A couple of

reaéons. Oﬁe, when the police officers went and talk to .
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CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 175
Briggs. Never'dawned on me, quite frankly, to ask Mr.
Briggs if he has that letter. But it is ---

Q You might want to dsk law enforcement if they've got
the letter.

A They -- law enforcement doeé not have a letter to this
effect.

Q Have you checked with law enforcement?

A I did.
Q You —-- before the trial or after the trial?

A My recollection is it was during the trial when that

issue came up.

-T}Q When did that issue came up?

A I believe it was during‘thé point where Mr. McCrea was
asking Mr. Briggs about the State offerihg him ieniency or
-- or something along lines of a sentence recommendatibn
to —--

Q Well, you're saying ---

A —— induce him to testif§.

Q That wasn't addressed to the judge where you said,
"Judge, I think there was a letter out there that we may
have written to Mr. Briggs." It didn't come up like that,
did it? |
A It did not.

0 Okay.

A No.
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CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 176
Q So there's nothing on the record about the existence
of this letter.
A No, I'm sorry.A I thought you were asking me when did

I ask law enforcement about it.

Q Yeah. So ~--
A About the letter.
Q --—- you -- you asked law enforcement during the trial

is your testimony --

A Correct.

Q -- about this letter.

A Correct.

0 So there's nothing in the record abcut -- about that

or yeu bringing it to the Court's attention.

A No, sir.
Q Okay.
A No, sir.

Q Okay. Let me ask you, going back to the June 22, 2011
motion to relieve Mr. Anderson, do you recall the Court --
Judge King stating that if Mr. Anderson were relieved, -
that he would remain —- he would stand by to advise with
the procedure in the courtroom. .Do you recall that? And
I'm happy to hand up the transcript if you don't have one.
A That"d be great.

(Mr; Boozer hands document to the witness.)

Q and specifically I'm looking at page 41, and just

\:\.
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Levern McCrea vs. State of South Carolina 402 .

All right. 5o if you take a right from 378, you’d
be on Highway 41?2 |

Coming back from Johnsonville.

All right. Now, what was the approximate distance

on Old River Road from Highway 378 that the firearm

"that we talked about in this case was recovered?

I measured it at eleven point five miles. ~

Eleven poinﬁ five miles from Highway 378?

Yes, ma’am.

Now, it has been suggested or insinuated at this
point that Mr. Briggs wrote a statement requesting
to talk to law enforcemeng back on March the 29th,
2010, and that was the reason why you all came to

see him; is that true?

- No, ma'’am, .

You never raceived any fype of letter requesting
that he speak with you?

I don’t have any knowledge of any letters.

And the only reason why you all went;to gc see him
on the 29th of March of 2010 was because of what was
told. to you by Ms. Smith?

Yes, ma’am, |

Y

And was there any type of deal between the sheriff's;

~evrentanga

_department and Christopher Briggs concerning him

providing you with information?
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THE BOOZER LAW F IRM, LLC

Lance S. Boozer, Esq.*
*Also admitted in Florida

1400 Laurel Street, Suite 4A Telephone: 803-608-5543 Email: Isb@boozerlawfirm.com
Columbia, SC 29201 Fax: 803-926-3463. . Website: www.boozerlawfirm.com

February 6, 2017

Via Email

Warren Anderson

Assistant Solicitor

125 West Main Street

Kingstree, South Carolina 29556

RE: Levern MecCrea, #348291 v. State of South Carolina
2012-CP-45-363

Dear Mr. Anderson:

As you are aware, I represent Mr. McCrea in his pending PCR case. I am in receipt of the
Rule 5 discovery materials your office recently provided to me in Mr. McCrea’s general sessions
case and have delivered the same to him. He believes certain items exist and were not provided

or disclosed in the materials he recently received. Below please find his descriptions of these
items:

-Clinton Dorsey police interview statements/reports.
Dee Franklin police interview statements, .
o s Christen Green/Young police interview transcripts and police reports.

e

* 1%

¢ 1.
2.
3.
4. Robert Smith 6/28/10 police interview transcripts. ; ~
5. Carolina Pushia police interview statements and report, .
% 6.
< 7.
8.
% 9.

% Actual time of death on coroner report,
*‘ i)

%

Letter of leniency for Christoper Briggs.

Christoper Briggs’ April 2009 polygraph test.

Letter Mr. McCrea entered on the record during a pre-trial hearing before Judge Newman.
10. Mr. McCrea’s booking record. -
11. Commitment calendar.
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The South Carolina Court of Appeals
Levern .l‘\./.I'cCrea, Petitioner, |

V.

State of South Carolina, Respondent.

Appéllate Case No. 2020-001426 "~ 7~~~ o T T

ORDER

On January 4, 2023, this court denied Petitioner's motion to relieve counsel.
Petitioner has since filed two additional motions to relieve counsel. After careful
consideration, we decline to rule on Petitioner's motions. See Rule 240(i), SCACR
("“The court will not entertain petitions for rehearing on a motion or petition unless
the action of the court on the motion or petition has the effect of dismissing or
finally deciding a party's appeal."); State v. Roberts, 364 S.C. 583, 589, 614 S.E.2d -
626, 629 (2005) (denying a defendant's motion to relieve appellate counsel because
it was untimely made after appellate briefs were filed); Richardson v. State, 377
S.C. 103 659 5.E.2d 493 (2008) ("A mere disagreement between an applicant and
_his counsel as to how to proceed with the PCR application, including the
alleﬂatlons to be raised, is not sufficient cause . . . to replace court appointed
counsel with another attorney. "). No further mot1ons to relieve counsel by
Petitioner will be considered, absent extraordinary circumstances.

it - Lnde

FOR THE COURT

Columbia, South Carolina

ce: | _' | Fi?LE@ .
Mar 08 2023
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