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some case law searching while we were doing
that. So Number 4 is in response to Defense"s
motions, so let"s just get to your motion.

MR. THOMPSON: All right. Your Honor, Mr.
Daily, who is sitting here with me, he was
released from the Department of Corrections --
I believe it was in 2020 .

MR. DAILY: That"s right.

MR. THOMPSON: 1In 2020, but he was subject to
the Sexual Violent Predator Act. We had the
probable cause hearing. There was an
evaluation done by the Department of Mental
Health. The department of Dr. Gillen from the
Department of Mental Health found that he did
not need to be involuntarily committed.

The State, at that point In time,
exercised i1ts right to a second opinion. They
got Dr. Gottfried from the Medical University
of South Carolina, and her opinion is he does
need involuntary. So we"re here for a trial
on that.

What 1"m moving to suppress, though, is
testimony related to a PPG, and 1"m not going
to try to pronounce it because I*11 just

destroy it. It"s a test. It"s a penile test.
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And what our argument, Judge -- and we"ve got
several.

Number one, we argue that it should not
be -- testimony as to the PPG should not be
admissible, because i1t doesn"t meet the
factors under Jones. | think it was Counsel
said that we"re now using Rule 702 when it
comes to expert testimony in evidence, and
they said In -- i1n counsel that we"re now
using the Jones standards. And I don"t think
that it meets the Jones standards.

It"s particularly in Numbers 3 and 4 of
the Jones standards, the ability -- 1™'m sorry
-- the quality control procedures used to
ensure reliability and the consistency of the
method which recognizes scientific laws and
principles or procedures.

Secondly, in that regard, Judge, and 1
probably don®"t really need to go into It now.
I imagine the State will put testimony up;
we"ll go into it during the testimony. There
are several issues under those two that I want
to raise as to whether or not it makes it
reliable.

Next, Judge, we -- the PPG used iIn this
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test 1s not the PPG that everybody else in the
world talks about in all the -- the old cases.
This is a test that"s been developed by Dr.
William Burke of Summerville. And iIn this
test, he -- not only has pictures, he uses
Real Child Voices. And I would say that
there"s really -- and 1 realize that since
this started there"s been some peer review
over the last couple of years, but we would
still argue that i1t doesn"t give rise to
reliability as a test that’s different than
everything they“ve talked about over 20 years,
and we would say that there -- there"s some
iIssues there.

Third, the PPG, actually was originated
in Poland, as 1 understand, to test people who
wanted to get out of the military, as draft
dodgers. It wasn"t used for treatment; It was
used to constrict people. But my
understanding is now, that the PPG is a good
tool used in sex offender treatment, but
that"s treatment, not evaluation. And my
understanding is that the -- secondly, the PPG
iIs used to -- when they go into treatment to

get a baseline, then they can use that test
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again later and determine whether or not the
treatment 1s -- is working. But i1t"s not used
to evaluate somebody to predict whether or not

that past or future actions are sexually

deviant.
Also, Judge, I"m -- I"m going to raise
the i1ssue that -- and while ""Montgomery vs.

Montgomery™ is an unpublished opinion, and it
says there is to be no prejudicial value
attached to 1t. In that opinion, the Court
says that if somebody refuses to take the PPG
-- and Mr. Daily refused to take it. It came
back before Judge Cole. Judge Cole had both
sides brief the case, and he eventually issued
an order ordering Mr. Daily to take the PPG.
At that point In time, our options were
twofold: to either take the PPG and comply or

to be held in contempt of court by not taking

it.

"Montgomery vs. Montgomery' s a case
where what they -- i1t was a situation of
somebody being held in contempt. In that case

they say that the evaluators should try to do
the evaluation without the PPG, but if they

cannot do it and iIf it"s necessary to do the
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PPG, then they"re to come back to court and go
through everything, constitutional issues,
legal issues, all that, factual issues, and
the judge then decides whether or not the PPG
should be administered.

We would submit that in this case that
did not happen. Like 1 say, | realize that
“Montgomery” is not precedent, but the Court
did take the opportunity to set forth those --
those -- I won"t call them standards or
requirements, but what they think should
happen, and that"s the State Supreme Court.

And, lastly, Judge, we would argue that
even if none of this is -- is relevant and if
that -- the PPG is determined to be admissible
-- or determined to be relevant under 401, we
would argue that i1t should be excused as
inadmissible under Rule 402, because we would
say that the probative value of the testimony
is far outweighed by the prejudicial value.

And my argument there is simply that I
think 1t would confuse the jury. They may put
more weight on this test that may or may not
be scientifically reliable, but they may put

more weight it than they do other testimony.
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And, therefore, i1t would become more
prejudicial, and that would be my argument
there. In fact, I think there was one case --
I —— 1711 have to look for it to find it —-
that actually said something to that effect.
That would be our arguments, Judge.
THE COURT: Counsel. Yes, sir.
MR. RUNYAN: Thank you, Your Honor. 1 think

I"m a little bit -- a little bit out of order.
I think Mr. Thompson®s first argument dealt --
deals with reliability of the PPG and the
Jones factors, and we have Dr. Emily Gottfried
here to testify to that effect.

I do want to skip just ahead a little bit
to talk about the -- this argument about
Montgomery. As -- as Mr. Thompson says, it"s
an unpublished opinion. It has no
precedential value, but he has brought i1t up.
So I feel like, you know, if the Court
believes that, you know, it has some sort of
value, 1 think that 1 should address the fact
that 1 believe that we"ve met -- even if you
say Montgomery®"s the law, 1 believe we"ve met
that, because Montgomery said that 1If a person

-- the doctor has to try to do the test first,

11
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and 1f the person refuses, then come back to
court and argue all the constitutional issues
and the Court has to make a determination that
the test i1s necessary.

Well, that happened in this case. Mr.
Daily went down to MUSC, and Dr. Gottfried
attempted to perform her assessment. He did
not want to take the PPG. She did all sorts
of other assessments on him and -- and
interviews. He refused to take the PPG. So
what we did -- as Mr. Thompson indicated -- we
came back to the Court -- and this was during
COVID -- and rather than a hearing, Judge Cole
asked for briefs on -- on the subject, so we
provided briefs upon the constitutional issues
and on the PPG. And Judge Cole made the
determination -- that"s Exhibit D to our
motion, and what he said In there iIs that
based on Dr. Gottfried"s affidavit, he
believed that she would -- it was necessary
for her to perform tests like the PPG and that
Mr. Daily needed to comply with that. And,
indeed, Mr. Daily went back down and complied
with those to not be held In contempt.

So I think, even if you accept Montgomery
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as an argument, 1 think we"ve met the
standards that the Supreme Court set forth in
Montgomery.

With that, 1 think, as far as the 403
goes, the Supreme Court has said -- you know,
they“"re looking at -- at things that -- when
you"re looking at 403, the judge has to look
at whether or not it"s going to rely on --
make a decision on an improper basis. It has
to be something other than the legitimate
probative value of the testimony.

And here, the PPG results are not the
only thing that Dr. Gottfried relies on.
They"re one factor iIn her determination, but
they go -- we have a very high burden: beyond
a reasonable doubt. And these -- the PPG goes
to the factors of her diagnosis of pedophilic
disorder; that"s one factor in helping her
diagnose; it"s highly relevant to that.

It"s highly relevant to her risk to
reoffend, which is the second part of the
assessment that she has to do, because it
shows -- 1t"s one factor that shows his
current arousal to prepubescent females. So

it"s highly relevant to this. It"s not -- and

13
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we"re going to be talking about pedophilia.
We"re going to be talking about his crimes.
We"re going to be talking about all the things
that he did to his victims, and this IS no
more -- It"s very probative in her diagnosis
and her risk assessment. And 1 don"t think
that"s outweighed by the potential prejudice
to him; that would be under the 403 argument.
with that, 1*d like to call Dr. Emily
Gottfried to the stand to discuss the
reliability of the PPG.
MR. THOMPSON: Your Honor, may 1 respond just
briefly to one thing he said?
THE COURT: Yes.
MR. THOMPSON: 1t might narrow what we"re
looking at.

On the Montgomery case, what 1°m looking
at in Montgomery says that the examiner
determines 1T a PPG test is necessary. It
uses the words "determines to be necessary."
The affidavit -- and I1"m willing to just put
her on the stand -- doesn"t say that it"s
necessary, it simply says i1t"s their "standard
practice.” And that -- that narrows that

point to just standard --
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MR. RUNYAN: Well, that"s not -- that"s not
exactly what 1t says.
MR. THOMPSON: In her affidavit?
MR. RUNYAN: It says, "The results of other
psychological assessments that have been
performed as a part of my evaluation, Mr.
Daily indicated evidence of deceptiveness,
that he was -- not -- likely not being
entirely forthcoming and that his self-report
may not be a valid indicator of his sexual
arousal, therefore physiological data from the
PPG becomes a valuable component in assessing
whether Mr. Daily"s risk of sexual recidivism
and the potential presence of a mental
abnormality could lead to him In engaging In
future acts of sexual violence."

That"s what Judge Cole based his finding
of necessity on in his order.
MR. THOMPSON: 1 still argue that"s not
necessity. She -- and 1 am willing to do that
on the stand during her testimony.
THE COURT: Okay. Doctor, come up and be
sworn, please.

We don*"t have a clerk, do we? Okay.

(WHEREUPON, the witness was sworn.)

15
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VOIR DIRE OF DR. EMILY GOTTFRIED
MR. RUNYAN: Now, Your Honor, we"ll be
offering Dr. Gottfried as an expert in
forensic psychology and as an expert in the --
in penile plethysmography.
THE COURT REPORTER: I"m sorry. (To Mr.
Runyan) Can you say that word, again?
MR. RUNYAN: Penile plethysmography.
THE COURT: Here you go.
MR. RUNYAN: Dr. Gottfried will have to spell
it for you.
THE COURT: 1 -- 1 got you right here. 1
gotcha.
MR. RUNYAN: Do you want me to qualify her,
or .

THE COURT REPORTER: (To the Judge) Thank

MR. THOMPSON: We®"ll -- we"ll stipulate, yes.
MR. RUNYAN: -- for the purposes of this --
THE COURT: For the purposes of this

hearing --

MR. THOMPSON: For the purposes of this
hearing, we"ll stipulate.

THE COURT: -- she®s stipulated as an expert

for purposes of this hearing.
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MR. RUNYAN: Thank you.
THE COURT: (To the Law Clerk) We don"t have
a clerk?
THE LAW CLERK: No. We don®"t, but I can —- 1
could ask -- email --
THE COURT: She -- Chris messaged and told
them we need somebody.

All right. Doctor, if you would -- well,
let me get -- got 1t?
THE COURT REPORTER: Yes. Thank you, sir.
THE COURT: Doctor, if you®"d tell us on the
record who you are and spell your last name
for Madam Court Reporter, please?
THE WITNESS: Sure. Dr. Emily Gottfried.
It"s G-o-t-t-f-r-i-e-d.
THE COURT: Thank you. Counsel?
MR. RUNYAN: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. RUNYAN:

Q

Good afternoon, Dr. Gottfried. Could you tell
us —- tell the Court where you“re employed?
Yes. | work at the Medical University of South
Carolina iIn Charleston.

And what is your current job and title?

I am an Associate Professor of Psychiatry and

17
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Behavioral Sciences, and 1"m the director of the
Sexual Behaviors Clinic and Lab at MUSC within
psychiatry.

And what are your duties as part of your job?

I conduct, primarily, forensic evaluations. So |
do competency to stand trial, criminal
responsibility, and then as the director of our
Sexual Behaviors Clinic and Lab, 1 oversee the
whole clinic. 1 do all the administrative duties
associated with that, and I do evaluations of
sexual behavior for multiple referral sources.
Are you a member of any professional associations
or research collaborations or both?

Yes.

And what are they?

Numerous. Let see. So I"m on the executive
committee for the Association of the Treatment of
Sexual Abusers, so that®"s our national organization
for this type of work. 1°m the chair of the
research committee, so I sit on the board for that
as a voting member. 1"m the president-elect of APA
Division 12, which is clinical psychology, and it"s
specifically the assessment section. So, you know,
administering tests, doing assessments within

clinical psychology, 1"m the president-elect of
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that. 1°m a member of the South Carolina
Association for the Treatment of Sexual Abusers, a
member of American Psychological Association,
American Academy of Forensic Sciences, Society for
Personality Assessment, so just a number of
professional organizations. And then I -- 1 do a
lot of research. |1 collaborate with people in
other labs, other countries, and 1"m part of an
international standardization research group for
penile plethysmography, or PPG.

Have you -- have you published any peer -- peer-
review articles?

Yes.

And have you presented at conferences?

Yes.

And which of those -- any of those have been
specific to the PPG?

So 1 have about 36 peer-reviewed publications or
book chapters in peer-reviewed scholarly books. It
got presented, probably, over 60 times at
professional conferences. 1 also give a lot of
trainings and webinar presentations to other
universities, nationally and internationally. So
of those publications, probably -- probably, at

least four or five of my peer-review publications

19
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are related to the PPG; and then 1 presented on it
at national professional conferences extensively,
probably, maybe ten, 12 times.

Okay. How many PPGs have you requested iIn your
career, both private and for the SVP program?

Let"s see. 17ve ordered over 50, and that"s for,
probably, about 52, that"s for evaluations pursuant
to the Sexually Violent Predator Act, but, also,
private pretrial cases. | have a contract with the
U.S. Federal Probation for people convicted of
sexual offenses, so | ordered those licensing board
evaluations.

How did -- how did you become involved in this
case?

Your office requested a second opinion, or an
independent evaluation of Mr. Daily for a -- a
precommitment evaluation pursuant to the Sexually
Violent Predator Act.

How many SVP precommitment evaluations have you
performed as a part of your duties?

Let"s see. For precommitment, specifically, 1"ve
performed 23.

Have you done some for annual reviews, as well?
Yes.

What"s that number? Do you know?





o o A~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o o O O T

25

It"s 15.

Fifteen? So total about 387

Thirty-eight --

Okay .

-- correct.

And now what does your comprehensive evaluation
consist of?

Well, consistent with the best practices In the
field, | do a comprehensive evaluation, so that
includes using data from multiple sources. So I do
a clinical interview with the examinee, 1 review
all of the collateral information, so mental health
records, medical records, records from detention
centers, prison. And then 1 connect a battery of
assessment measures, both ones that the examinee
takes themselves on the computer; they answer
questions. | do physiological measures of sexual
arousal. 1 score them on clinician rated
assessment measures, or 1"m looking for risk
factors and other factors to help guide my -- my
expert clinical opinion. Let"s see. Yeah. So
multiple tests, kind of doing multimethod to get as
much data as | can.

Now, are you specifically trained in the PPG?

I am.

21
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And what certifications do you have as a result of

that training?

I am a Limestone -- that®"s the company that makes
the PPG. I"m a certified clinical analyst for the
PPG.

And what did the training consist of?

So it"s -- you do classroom -- they-“ve kind of
moved to more online. So you review, you know, all
of the literature on the PPG, kind of go through
the history, the background, and then it"s a --
it"s been a while now -- two or three day, all day,
training where you®re actually administering PPGs
and interpreting them in real time. And then
before you can get certified by Limestone
Technologies, you have to submit PPGs that you®ve
completed for them to -- to make sure that you“ve
accurately scored them.

Now, what -- specifically, what -- you®"re the
director, you testified, of the Sexual Behaviors
Clinic and Lab, what certification does the SBCL
have regarding the PPG?

So our Sexual Behaviors Clinic and Lab has a -- it
has been certified as both a clinical and a
research laboratory, and the research certification

is the highest level possible.
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Now, why -- why is the PPG a part of -- or why
would -- why would a PPG be necessary to do? Why
is it a part of your test that you do that you
mentioned?
So It"s one data point, but the reason that iIt"s
important -- is all my data points, is for a couple

of reasons. So we know that sexual arousal to
nonconsensual or abusive stimuli is strongly
predictive of sexual recidivism. So we know that,
for example, somebody who offended against children
and they have sexual arousal to children, that
makes them higher risk.

Additionally, during these evaluations it
would be expected, reasonably so, that people are
not going to be necessarily a hundred percent
forthcoming. So, you know, 1t"s your nature to
kind of protect yourself, not talk about things
that cause you shame, could get you civilly
committed. So we expect that people are not going
to be a hundred percent forthcoming about what
they"re aroused by. So we need objective ways to
look at this, and so this is a multimethod
assessment. So not only am I asking them what
they"re sexually aroused by, 1*m giving them

computer generated measures that have sexual
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history questionnaires, and then 1"m also looking
in the lab, specifically at the time of my
evaluation on that date, what they were aroused by.
So, briefly, 1 —- 1 think we -- just briefly tell
us what is the PPG.

So penile plethysmography is a physiological
measure of male sexual arousal. The person is
sitting in a private room by themselves. They have
what*"s called a ''strain gauge' that they put on
their penis themselves. They are covered up in a
private room, and then they are presented with a
variety of both sexual and neutral stimuli. And so
we"re looking at their arousal both to consenting
adults iIn the stimuli, comparing that to the,
quote, "'deviant” stuff, so the nonconsensual or
abusive stimuli.

And so we"re looking to see i1If they have a
greater or equal level of arousal to the deviant
stimuli as they do to the consenting adults. And
we"re also comparing -- and so when 1 say
comparing,”™ we"re looking at changes in the
circumference of the penis. So we"re looking at
being engorged, having an erection. And so we"re -
- we"re comparing each trial within themselves to

the other trials of the consenting adults and then
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the neutral stimuli, which are nonsexual.
So I think you®"ve answered the next question, how
it works. Has the PPG been subject to peer review?
It has.
And you -- roughly, I mean, over the years, how
many times has the PPG been reviewed?
I mean, i1t -- it really was used widely since 1950
when i1t was developed in Czechoslovakia, and so
it"s been subject -- I would say at least a
hundred, but i1t"s not just the sexual offending
literature, i1t"s general sexual literature, as
well. So looking at things like erectile
dysfunction, general sexual wellbeing and health,
so over a hundred.
Now, what quality controls does the SBCL employ?
So we use a couple different quality controls which
IS how we get the research the highest level of
standardization -- or excuse me -- certification
for our lab. So, first of all, everybody who is
involved in PPG testing is certified. So the
technician who administers i1t, the person who
interprets it, everybody has been clinically
certified to do that part of the evaluation.

When we administer a PPG, the strain gauge

that we use in this test is calibrated three times,
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SO you can"t even start a PPG test on the computer
until you make sure that that gauge is perfectly
calibrated.

We use countermeasures to help make sure i1t"s
a valid administration. So what that means is we
are measuring the person®s respirations, so we"“re
also seeing are they holding their breath. They"re
sitting on a pad that is measuring their movement,
so 1T they sneeze and that moves the -- the penile
gauge, we can see that that was from the sneeze and
not from arousal. There are many ways that you
would be able to see that, but that"s another
thing.

We want to try to make sure that they“re
paying attention; that"s important. So we have
them press a number on keypad, that"s iIn the chair
next to them, whenever the stimuli that they-"re
listening to becomes either sexual or violent. And
then, intermittently, the technician will ask the
examinee to briefly describe the scenario they just
heard, so trying to make sure that they“"re paying
attention and listening to the test.

Now, there®s been some -- you"re familiar with the
Ninth Circuit opinion, "U.S. v. Weber"?

Yes.
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There"s been some misinformation, 1 would say, that
seemed to suggest that -- 1711 just ask you.

Is a person required to arouse themselves
sexually; are they required to masturbate before
the PPG?

No. Definitely not. So I don"t know -- 1 -- 1
think that because this has been cited before,
maybe at some point this is how it was done. But
as long as 1"ve been doing these and all the
literature that I"ve read, they“re not allowed to
touch themselves during the test. So the gauge is
really sensitive and you could see if somebody was,
you know, touching their penis or touching the
gauge, that would immediately show up on the test.

So we also want to see what arouses them; we
don"t want them to stimulate themselves. And if
they -- 1T they were touching their penis, that
would invalidate the test. So, definitely, we
don"t have them do that.

Could you tell us what -- what a "cut score" is?
Yes. So all tests -- any test that you give, In
really any field, you have to determine what makes
that test significant. So, for example, a COVID
test, how much of a virus present is going to be

the cut score to say this person has -- has COVID?
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So really nothing Is a yes or a no. So It"s
determining what is the proper place to cut that
test for the score.
So what*"s the difference internationally? 1 know
you"ve talked about standardization.
Internationally, what"s the difference
internationally in standardization and -- and talk
a little bit about the cut scores internationally.
Sure. So there are some differences
internationally from how we do penile
plethysmography in the United States. The biggest
difference is that in the United States we have no
federal or medical exemption to our federal child
pornography laws. So nothing that they"re
listening to or seeing contains child pornography,
that would be against the law; we have no medical
exemption. But most of the other countries that do
use PPG, they can show some aspect of child
pornography. Typically, 1 work closely with
colleagues iIn Canada. They use still images of
nude children with their faces blurred out, but
that would be considered child pornography.

Also, iIn Canada they use a much less
conservative cut score. So for them to say, "Okay.

This is arousal on the PPG," it is much lower of a
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score than what we use.

What score do you use?

We use a cut score of 5 millimeters of change.

And you said Canada uses --

They use 1 or 1.5 millimeters.

well, what is -- what is the American -- sorry --
the Association for Treatment of Sexual Abusers?
That is the national organization for this type of
work. So they -- their membership includes
clinicians, researchers; they just started a new
category where probation officers can be a part of
it. But it really is the -- not governing body,
but like they develop standards and their own
ethics and things like that for professionals who
specialize in abusive sexual behavior.

And what are the -- you call 1t "ATSA," right?
Yes.

Okay. What are the ATSA Practice -- what are ATSA
Practice Guidelines?

So ATSA will task their executive board to form
committees of experts to develop best practices in
the field. So they"ll publish guidelines that will
have to do with the assessment and treatment of men
who sexually abuse; they do separate ones for

juveniles.
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Now, what does the ATSA Practice Guidelines say
about -- state about the PPG?
Well, so the ATSA guidelines discuss PPG In -- 1in
multiple places. Let"s see. So on Page 26 of the
guidelines -- let"s see -- the title is, "The Use
of PPG, Viewing Time to Support Information
Gathering for Assessments.” And so it says,
""Members recognize that research-supported
assessment methods such as PPG may be useful for
obtaining objective behavioral data about the
client that may not be readily established through
other assessment means; exploring the reliability
of client self-report and exploring potential
changes, progress relative to treatment and other
case management goals and objectives.™

And then they -- and they go on. And then iIn
another section -- let"s see -- they describe what
PPG 1s. | mean, so, basically, ATSA supports the
responsible use of penile plethysmography. They
stress the value of it, but, also, caution the
ethics, so you would never use PPG or any test as
the sole data point. And so that"s really what the
guidelines discuss, that this might be useful
information. This iIs an objective measure that has

been standardized. [It"s empirically supported, but
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you wouldn®t want to administer a PPG in the
absence of any other data and then, you know, make
determinations or opinions about risk or diagnosis
or what the person has done or will do.

So, in other words, an evaluator just can"t
administer a PPG and give an opinion?

That"s correct. So you need a lot of context, too.
So you might have somebody in the course of a child
custody dispute where there are allegations against
one of the parents. They"re referred for an
evaluation. There®s no arrest. There"s nothing
indicating that the father has offended against the
children. And so if there was arousal there, the
best that you could say it"s possible that this
person has a disorder related to sexual arousal to
children, but the PPG doesn®"t tell you anything
about what they have done. So i1t doesn"t tell you
that they have offended against someone, that they
will do i1t; that"s not how it works. It really

just looks at arousal.

Now, are you familiar with -- are you familiar with
this book?
Yes.

Do you have it with you?

I don"t.
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Q Okay. I’11 give it to you.

MR. RUNYAN: May 1 approach, Your Honor?
THE COURT: Sure.
DIRECT EXAMINATION CONTINUES

BY MR. RUNYAN:

Q Could you tell the Court what this book i1s?

A Yes. This is the "Diagnostic and Statistical
Manual of Mental Disorders,'™ or the DSM-5; it"s in
its fifth edition. 1It"s published by the American
Psychiatric Association, and the latest version was
published in 2013.

I"m sorry. 20137

A Yes.

Q Okay. And is this book considered authoritative in
the field of forensic psychology and psychiatry?

A Yes.

And 1t"s utilized to?

A It has all of the diagnostic criterias for all
psychiatric conditions that are recognized by the
American Psychiatric Association.

Q So this is a book that experts in your field use to
diagnose mental abnormalities and personality
disorders and --

A Correct.

Q Okay. I1*11 ask you, if you wouldn®t mind, on Page
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686 of the DSM-5, could you just read the portion
that"s highlighted there?
Yes. So this is Page 686 of the DSM under the
"Paraphilic Disorders™ section. And i1t says, "The
most widely applicable™ -- excuse me -- "framework
for assessing the strength of a paraphilia itself
IS one in which examinees®™ paraphilic sexual
fantasies, urges, or behaviors are evaluated in
relation to their normophilic sexual interests and
behaviors. 1In a clinical iInterview or on self-
administered questionnaires, examinees can be asked
whether their -- their paraphilic sexual fantasies,
urges, or behaviors are weaker than, approximately
equal to, or stronger than their normophilic sexual
interest and behaviors. This same type of
comparison can be, and usually is, employed in
psychophysiological measures of sexual iInterest,
such as penile plethysmography in males or viewing
time in males and females.™
Okay. Thank you, Doctor. And would you just flip
to the next tab 1 have there? 1 believe iIt"s Page
699.

Now, can you tell us what section this 1is in,
and -- and read the -- the highlighted area at the

bottom?
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Yes. So Page 699 is still within "Paraphilic
Disorders," but specifically "Pedophilic Disorder."

And then the highlighted section says,
"Psychophysiological measures of sexual iInterest
may sometimes be useful when an individual®s
history suggests the possible presence of
pedophilic disorder, but the individual denies
strong or preferential attraction to children. The
most thoroughly researched and longest use of such
measures is penile plethysmography, although the
sensitivity and specificity of diagnosis may vary
from one site to another."

MR. RUNYAN: Okay. |1 don"t know if you have a

copy of this, Judge, or not? May | approach,

Your Honor?

The COURT: Sure.

DIRECT EXAMINATION CONTINUES

BY MR. RUNYAN:

> O I

Doctor, do you recognize this book?

Yes.

And could you tell the Court what that book is?
Yes. This is "Sexually Violent Predators: A
Clinical Science Handbook.™ 1t was published in
2019, 1 believe.

And what is that book? And what is it, a textbook?
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It"s a professional -- somebody in the field would
read this book. [It"s not guidelines, but chapters

written by experts about conducting and treating
people, either being assessed for or are determined
to be sexually violent predators.
And what chapter do you believe is Important in
this book?
Chapter 15.
Chapter 15. What about Chapter 15 i1s important?
So Chapter 15 was written by a psychologist, Joseph
Plaud, who is an expert in penile plethysmography.
He currently practices in Florida, and the title of
the chapter is, "The Use of Penile Plethysmography
in SVP Assessment and Treatment Decision-Making."

THE COURT REPORTER: (To the witness) Excuse

me, can you spell Plaud?

THE WITNESS: Yes. P-l-a-u-d.

THE COURT REPORTER: Thank you.

DIRECT EXAMINATION CONTINUES

BY MR. RUNYAN:

Q

And what do you find important about this article
by Plaud?

Well, Dr. Plaud discusses that using penile
plethysmography is important in both the evaluation

and treatment of individuals convicted of sexual

35





36

o o A~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

40

offenses and are being considered for civil
commitment under Sexually Violent Predator or
Sexually Dangerous Person Acts. He noted that
because the i1dentification of what he calls
"deviant sexual arousal'™ has been found by several
researchers to be a significant predictor of sexual
offense recidivism, that penile plethysmography has
a role iIn both diagnosis and treatment decisions.
Now, is it -- we"ve talked about these things, ATSA
and the DSM-5 and textbooks and peer-reviewed
articles, is i1t your opinion that the PPG is

generally accepted in the mental health and medical

field?
Yes. 1 -- 1 think that most people believe in its
use; they might not aways use it. It"s expensive

to administer, but it is generally accepted.

So what are some issues with the PPG?

So, as I kind of alluded to, standardization is an
issue, and really what"s driving that is that other
countries can do things that other countries can"t
do. So, for example, my colleagues in Canada have
been administering PPGs for at least 30 years, and
they have been using the same stimuli for a very
long time. That stimuli includes nude children,

which we cannot use here in the U.S.
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And so, when 1°"m working with this
international standardization group that I"m a part
of, there"s a lot of discussion about them having
to change things that they®ve been using for a long
time that works for them just because now, when
we"re trying to internationally standardize it,
they don"t want to change their methods, because
this is what works for them; they“re allowed to use
it. So I'd say that's probably the biggest
criticism.

Another one is that it"s been noted that the
PPG doesn"t always have expected results. And so,
for example, 1t"s been noted that somebody who had
offenses against children, they don®t always show
arousal while undergoing a PPG to children. And to
me, | don"t understand that argument for a couple
of different reasons, but the main one is, is that
we know that people offend against children for
numerous reasons. Arousal to children is only one
of them. There are people who sexual offend
against children who are not sexually aroused by
children, and so you would expect that those people
wouldn®"t be aroused to children on the PPG.

So, tell us, what is -- what 1s specificity and

sensitivity?
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So these are ways of looking, like, how specific
and how sensitive the test Is. So sensitivity is
having a particular condition and the test showing
they have this condition. Whereas, specificity 1is
that these people don"t have the condition, and the
test accurately shows that they don"t have it.

I like to use a COVID example -- I don"t know
iIT it"s still relevant -- but iIf you think about
COVID, so sensitivity would be that the person has
COVID and the COVID test is positive. Specificity
would be that the person does not have COVID and
the test is negative. And so, for any test, you
have this balance; you have this need to balance
specificity and sensitivity. So for this COVID
example, you want to balance, like, having more
false negatives, which would mean that the person
has COVID, but they test negative on the test, or
false positives, meaning that the person doesn®t
have COVID, but they test positive for it, so that
would be a false positive. So if we have more
false positives for a COVID test, then we"re
risking people who are not sick having to
quarantine. If we have more false negatives, then
we"re risking exposing the COVID to other people

from someone who"s sick and contagious. And so you
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need this balance of specificity and sensitivity.
And so, for the PPG, we would rather have more
false -- more false negatives -- excuse me. So
that means that the PPG doesn®"t show sexual arousal
to children, but the person is actually sexually
aroused to children. So we want to -- because we
have to balance them, we want to have more false
negatives than false positives. And a false
positive would be that the PPG shows that
somebody*s sexually aroused to children, but they
actually aren"t. And so, because it"s just one
data point in the context of a lot of other data
and information, we would rather miss somebody on
the PPG than falsely -- you know, have way too low
of a cut score that"s showing lots of people that
are aroused by this when we know that they“re not.
So you mitigate this with the conservative cut
score you were talking about?
Correct.
Now, what -- what stimulus sets do you use?
We use both the Marshall®s stimuli set and the Real
Child Voices, or RCV stimuli.
And what is the Marshall stimulus set?
So the Marshall stimuli set was developed by Bill

Marshall a long time ago, because he is long, long
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retired, now, and it features a monotone male voice
kind of reading sexual scenarios. And the examinee
listens to them in that stimuli, and it features
prepubescent, pubescent, adult, neutral stimuli,
looking at coercion, persuasion, sexual violence,
and then consenting adults.

And what is the -- what is the Real Child Voices?
The Real Child Voices that is similar in that it"s
also audio, so they"re listening to it, but it"s
what*"s called "slide plus audio,'™ which has been
shown in a really large meta-analysis to be the
best stimuli to use when it"s slide plus audio. So
for the Real Child Voices, they“re shown a picture,
so they"re shown a slide that®"s going to kind of
prime them for what they"re about to hear. So if
it was a trial featuring a six-year-old female
child, they would see a picture of a female, six-
year-old child, maybe in a bathing suit, but
clothed, and then they would hear the audio which
includes actors on a soundstage where they splice
that right into the audio. And so it isn"t just
the monotone male voice, you hear actors®™ voices.
You hear sound effects, like one of the trials
takes place in a bar, so you hear, like, glasses

clinking, people talking in the background. And
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so, again, that features prepubescent, pubescent,
adult, coercion, persuasion, neutral stimuli.

Now, can these -- well, Mr. Daily hasn"t been
charged with any offenses against adult females; is
that correct?

That"s correct.

Okay. So can these tests -- these stimuli tests be
tailored to their offending patterns?

Yes. So for the Marshall, we always select, you
know, 1f we want to hear all prepubescent female
children or all prepubescent male children or if
they have also teenager/adult victims then we
include those. No matter how you tailor i1t, they
all hear the neutral trials and the heterosexual
and homosexual consensual adult trials.

So for the Real Child Voices, we previously
would give the whole set because 1t"s shorter than
the Marshall, but I have been tailoring it so that
they“"re not hearing the male stimuli except --
unless it"s consensual and not hearing coercion
against adults.

How many labs, currently, in the United States
currently use the Real Child Voices?
So 1t"s hard to pinpoint exactly how many, we think

it"s around 50 to 100. So when somebody purchases
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a penile plethysmography system from Limestone,
there"s, 1 think, two or three companies that make
PPG readily available in the United States.
Limestone is In Canada. So when they purchase the
-- the hardware, the RCV software comes along with
it. So we know how many labs have purchased a
Limestone PPG. We don*"t know if they"re using
their own stimuli that they made and not using the
RCV. We know for sure that the sexually violent
predator programs in Minnesota, California,
I1linois, New York use Real Child Voices.

Missouri, I believe uses it, as well. Yeah. So
we"re designing -- ATSA is designing a survey to
try to figure out, you know, what lab is using what
stimuli, but really we just know how many labs have
purchased it.

So you said that -- when you said "sexually violent
predator treatment programs,' then -- what"d you
say, California?

Minnesota, California, Illinois, 1 believe
Missouri, and 1 believe New York.

And they"re using it in -- in people who have been
committed to the --

Correct.

-- to their programs?
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Yes.
Why would you use both the Marshall and the Real
Child Voices?
Well, again, | like to do a multimethod assessment.

So I like to measure the same contract in multiple
different ways. So I want to see from my own
research, and it -- It appears that if somebody 1is
going to respond to the PPG stimuli, they®re more
likely to respond to the Real Child Voices.

The Marshall®s been around longer. It"s been
-- 1 would say studied more, but now the RCV has
been the subject of more studies, yeah. 1It"s been
established; it"s been used for a long time, but 1
like to use both, especially because the literature
suggests that the slide plus audio is -- 1 wouldn™t
say the gold standard, but has the highest
reliability in a PPG, and I want to get as much
data as 1 can.
You mentioned a metadata study on them. Could you
tell the Court what that®s about --
Yeah. So --
-- or what it 1s?
-— | mean, there"s been a number of meta-analyses.
The one that I think is really good that 1 like to

talk about is a meta-analysis that was conducted --
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or it was published 1n 2019, and i1t include -- it
included data -- 1 want to say, over 9500 men. 1
couldn’t find that exact number. But -- so It had

multiple groups of men who had undergone a PPG and
then their results were presented in multiple
studies. And so, in a meta-analysis, you take all
of the results from multiple studies and you
combine them and you analyze that data in such a
way that you can combine them across studies.

And so, this PPG meta-analysis looks at, you
know, 4700 men who had sexually offended against
children. Almost 2100 men who had offended against
adults but not children, 540 men who had gone on to
sexually recidivate, over 2000 people who had a
sexual offense and then they didn"t recidivate, and
then men who had no known sexual offenses. And so
they compared the PPG data between all of those
groups, and they looked at effect sizes and the
ability for the PPG to discriminate between all of
those groups. And, really, the results, especially
between men who had no known sexual offenses and
the sexual offenses against children, to the child
stimuli was staggering the way that it could
discriminate between those two groups.

So just kind of wrapping up on the -- the Limestone
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PPG, and you were talking about the conservative
cut scores, 1f you sent your results to another
Limestone, certified PPG analyst, would they see
the -- the clinically sexual arousal the same as
you?
Yes. | mean, you"re looking at numbers. So you“re

doing equations looking at numbers from the
physiological data that"s happening in real time,
and then 1t -- you can print out all of that data
and compare from where they started on that trial,
their baseline to their maximum level of arousal.
So the Real Child Voices, has it been peer
reviewed?

It has.

Okay. And what does peer review mean?

Peer review is a process. So when you have a
scholarly publication or you would like to present
the results of your research at a professional,
scholarly conference, you have reviewers who review
the whole thing, and you never get accepted on the
first go-around. They -- the reviewers always come
back and say, I don"t understand this, or run this
analysis. So it goes through a whole review
process, the editor of the journal, who iIs an

expert in the field will review it. And so that --
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you know, make sure that we"re not just letting
anything get published; it has to be on the up and
up and scientific.

So what does published mean? Are they the same,
peer review and published, or .

No. So published means that the journal accepted
it for publication, and then they are publishing it
in their journal, which is a print journal and
available online. And so, before it can get
published, the peer reviewers have to be satisfied
that it"s scholarly and meets, you know, the
standard for that journal.

So it would be fair to say that even if something’s
not published doesn®t mean that 1t"s not peer
reviewed?

Correct.

Okay. And are you a peer reviewer?

Yes.

Well, moving on to Mr. Daily specifically, when was
Mr. Daily®s evaluation?

It was in 2020 and 2021. So he came to our lab iIn
March of 2020 and indicated that he did not want to
take the PPG, so he was given other assessment
measures, and then I offered an affidavit

explaining why 1t was necessary for me to use it,
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and he did take the PPG in May of 2021.

Now, when he came back, he was under a court order?
There was a court order for him to comply, I think,
yes.

Did you still obtain his consent?

Yes.

Okay. And what®"s that process?

So when they initially present to the lab, they are
presented with our consent form that is eight pages
long. 1t"s comprehensive, so i1t explains the
reason that they"re there, like tests that may get,
tests that they may not even get. So we explain in
each section, you know, what this evaluation
process is, that it"s not secret, that -- you know,
who requested it, who gets a copy of it.

And then for each test or thing that we might
do, they initial next to each one, and then they
sign the overall consent form. And then on every
subsequent time that they come back to the lab
they“"re given what we call a "rereading” of the
consent form, so they have the opportunity to go
back over the entire consent form, ask any new
questions that they have, and then reconsent to
that consent form.

And that happened in this case?
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Yes.

So tell the Court why is the PPG necessary in Mr.
Daily®s case?

So for Mr. Daily, specifically, between the
Department of Mental Health evaluator, Dr. Gillen
and Dr. Tross and myself, we came up with the same
diagnosis. So I -- there isn"t a dispute between
us that Mr. Daily has pedophilic disorder, sexually
aroused to female children, exclusive types of --
all of the specifiers were the same. However, Mr.
Daily never really came out and said that he was
sexually aroused by children.

When we went over some test results, it seemed
like maybe he was aware of that, but he didn"t
report that. So we have the offense behaviors that
suggest that there might be arousal to prepubescent
children, DMH gave them -- gave him that diagnosis,
but the question i1s: Is -- does he currently have
it, and does he have strategies to mitigate his
risk. So we know specifically sexual arousal to
prepubescent children is a risk factor for
recidivism. So there"s no dispute that he has this
disorder, that we know makes somebody more risky
when they®ve already offended than somebody who

does not have this disorder.
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But the question is: Is -- 1s he -- does he
have it right now? Has he learned any strategies
to mitigate it? He wasn"t forthcoming about his
arousal, so 1t becomes really important to capture
in the lab what he"s currently aroused by.

Now, how do you know he wasn"t forthcoming?
Because 1 gave him a battery of measures, many of
them -- several of them indicated that he either
had some positive Impression management, so he was
trying, you know, to self-preserve, not admit any
minor or major flaws within himself. There was
some defensiveness noted, which is not unusual, but
all of that suggests that his self-report is not
going to be -- may not be as valid as somebody who
was not defensive on testing.

Was your opinion solely based on results of the
PPG?

No.

MR. RUNYAN: Thank you, Doctor. Please answer

any questions that Mr. Thompson may have.

THE COURT: Counselor?

MR. THOMPSON: Thank you, Your Honor.

CROSS-EXAMINAT ION

BY MR. THOMPSON:

Doctor, let me just start out, do you have a copy
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of the affidavit you gave when they were trying to
get an order to have PPG testing done?
Yes. Let me get it.
MR. THOMPSON: 1 can approach, Judge, with
my --
THE COURT: Yes.
THE WITNESS: 1 may not have brought that with
me. Sorry.
MR. THOMPSON: Yeah.

CROSS-EXAMINATION CONTINUES

BY MR. THOMPSON:

Q

o o O O

o > O r

I"m going to hand this to you.
The lab you work at, now --
Yes.
-- Is 1t certified?
Through Limestone, yes.
Yeah. And what is i1t certified as?
A clinical and research lab.
A research lab, okay. And as a research lab do you
do tests on every male that comes through there?
Do I do --
The PPG on every male that comes through there?
Adult male; anyone over the age of 18.
Okay. Which I believe that®"s iIn ltem Number 8

there, correct?
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Standardly administered to all men referred for an
evaluation of sexual behavior, correct.

It"s standardly administered?

Correct.

Okay. And let"s see. We find the last part here.
In the very last paragraph —-- Number 17 -- and 1
believe you testified to this. You find it to be
something to validate what"s been done? The PPG to
validate?

I*m not sure what you mean by "validate.™

Okay. Let"s see. A valid indicator of sexual
arousal .

I noted iIn that paragraph that his self-report may
not be a valid indicator of his sexual arousal, so
then the physiological data is a valuable
component.

Now, anywhere in that affidavit you gave to the

Court, did you say it was necessary that a PPG be

done?

I don*"t think 1 used the word '‘necessary,’ not to
my knowledge.

Doctor, 1 think you -- in there you said it was

your standard procedure on all adult males,
correct?

Correct.
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And you"re a research laboratory?

We are a clinic and research.

And research? Why do you do it to all adult males?
Why do we?

Yes.

So, as | indicated, the PPG is going to give us
objective physiological data about arousal. So we
know we need that when we"re formulating diagnoses,
when we"re looking at risk.

Well, one of the reasons -- or the reason you gave
in that last paragraph in the affidavit was that
you -- let me find it again. 1 shouldn"t have
closed it.

In Paragraph 17 of this affidavit, you said,
“That the evaluation -- prior to the evaluation of
Mr. Daily indicated evidence of deceptiveness, that
he was not likely being entirely forthcoming, and
that the self-report may not be a valid indicator
of sexual arousal. Therefore, physiological data
from the PPG becomes a valuable component™; is that
correct?

Correct.
So every male that comes through your lab i1s not
being -- 1s being deceptive or maybe not being

truthful?
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I wouldn't say “every,” but as I testified to, we
know that in this kind of evaluation people have
reasonable motivations to not be forthcoming about
things that could cause them shame, could get them
civilly committed, that would sound bad.

Okay. So every male that comes through there, you
take that approach with them 1If they“"re not being
absolutely truthful with you?

So I don"t administer the PPG because I think that
they"re not telling the truth; I"m looking at
physiologically what they"re aroused by. So that"s
why I give it standardly.

Is part of the reason you give a standard because
you"re also a research laboratory, and you®"re using
this for research?

I do use the data that 1 collect in the clinic for
research, but 1"m not, like, running a study where
I*m getting someone®s consent to just participate
in the study. So whether or not I"m ever gonna do
research with the data, 1"m still going to conduct
the evaluation.

Do men just walk in off the street and say, "Hey, I
want to participate iIn research and have a PPG
done'?

Do they -- well, I™m not running a study, so if
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they did that, I would turn them away.

What 1"m getting at is you"re a research
laboratory; part of your lab is a research lab,
right?

We"re the Sexual Behavior Clinic and Lab where we
do clinical and research, correct.

And you®ve got a captive audience with people
that"s been a sexual violent predator being
evaluated for sexual violent predator?

What do you mean by "captive'?

Well, Mr. Daily is an unwilling guinea pig in your
research; is that right?

No.

He did not want the test.

Well, he consented to take i1t, but he didn"t take
it for research purposes.

Well, he consented to take it after he was
threatened by the Court, and he*"d be held in
contempt iIf he didn"t, right?

To my understanding, but the way that we approach
it, you"re not going to force anybody to do
anything. So iIf -- I"ve had people who come back
and say they still don"t want to take 1t. We"re
not going to hold somebody down and make them do

anything that they don"t consent to do.
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Well, I understand you®re not, but the Court would,
right? They"d be -- be held in contempt if they
didn"t?

I guess that"s my understanding. 1 don"t -- 1
don®"t know for sure what the Court would do.

But you use some of this in your research?

Some of -- 1 -- all the data that I -- that we
collect in competency, criminal responsibility,
fitness for duty police officers, all of that we
enter into the databases for future research.

Okay. And the -- the data you obtain is from
people who have been court ordered to come down and
participate in the PPG; is that correct?

Not always court ordered. So I do, like 1
mentioned, for federal probation, 1 provide
treatment for them, and 1 do an assessment before I
start treatment; so they"re not court ordered. |
guess they“"re ordered by federal probation.
Licensing board evaluations for sexual boundary
violations, pretrial requested by an attorney,
that™s not court ordered.

Let"s talk a little bit about the consistency of
the of the method with recognized scientific
principles. For the testing -- | believe you

testified that the Montgomery -- not Montgomery --
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what was the other name -- Marshall -- the Marshall
test 1s the old test that"s been used 30 years or
S0?

It"s been used for a long time.

A long time. This new test that"s being -- that
you"re using now, is a combination of Marshall and
Real Child Voices; is that correct?

Well, I use the Marshall and I use the Real Child
Voices. So | -- people usually use different
stimuli, so those are just two stimuli sets that 1
use in the PPG.

So iIs that two PPGs you“"re giving, two PPG tests?
I don"t -- 1 don"t think you would call it two PPG
tests. | mean, they®"re -- they have the strain
gauge on for the duration of the Marshall and the
RCV.

Okay. And this RCV, Real Child Voices, that was a
test that was developed Dr. Burke of Summerville,
right?

Yes.

Were they -- were they iIn conjunction with your
lab?

I —- I don"t think that Dr. Dwyer -- so Gregg Dwyer
was the director, formerly. |1 don"t think that he

was involved in creating it; it was Dr. Burke and
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Musolf, 1 think.
THE COURT REPORTER: (To the witness) 1I™m
sorry?
THE WITNESS: 1 think it"s —- 1711 have to
look it up, M-u-s-o-I-f, but I"m not sure that
that"s correct.
He did it with somebody who is not affiliated with
MUSC.
How did the Real Child Voices come to be used in
your lab?
well, we are affiliated with Dr. Burke. Dr. Dwyer

who was formerly the director, collaborated with

Dr. Burke often; I also collaborate with him. He"s
a -- what is the word? Not an adjunct. He has --
he has a faculty appointment -- a volunteer faculty

appointment at MUSC, as well.

So we use the Limestone system because based
on looking into the, you know, three widely
available systems -- or two in the United States,
that is the one that looked -- you know, it"s the
most reliable. 1 like all the calibration and
standardization stuff, and that is -- RCV comes
standardly with that.

So Dr. Burke is associated in some form with your

lab?
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Yes.

And he sells these Limestone sets, correct?

He doesn®t sell them; Limestone sells them.
Limestone. Well, he makes a profit off what’s
sold; is that correct?

I would assume so. I1"m -- I"m not privy to that.
And you talk about standardization in the U.S.
versus international?

Yes.

Each -- and let"s -- let"s talk about -- let"s
forget the international; let"s just talk about iIn
the U.S. Does each lab use the exact same set of
stimuli in the exact same order?

Typically, it would be the same order, because
that"s kind of how 1t"s loaded onto the PPG when
you purchase 1t. But, as | mentioned, there is
Monarch. They make a -- a PPG system that has
their own stimuli. So people, 1 think, typically
use Monarch, Marshall, RCV, a combination of those.
And 1s there any standardization between the
different sets?

It isn"t the set itself that"s standardized. So
the -- when you get the stimuli set it"s already
produced/created, so when you"re administering a

PPG, you"re like hitting a -- a button that"s going
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to start that stimuli. So, 1 guess, yes, i1t would
be standardized because everybody is using --
everybody that use -- uses RCV is using the same
RCV.

Well, you said the PPG doesn®t always have expected
results; is that right?

What 1 said is that there®s been some commentary or
criticism in the literature that says that -- a —-
a concern is that, for example, men who have
offended against children don"t always show sexual
arousal to children on the PPG.

So there"s false positives and there"s false
negatives?

Correct. But I don"t think that those are false
positives or false negatives. So we know that
there are a lot of reasons why people sexually
offend. Having a paraphilic interest in that
stimuli 1s only one reason. So people might not be
aroused by children, but, for example, they are
very antisocial, so they had a sexual need, the
child was available, and they didn"t care about the
wishes, safety, desires of their victim. So people
who offend for a reason other than pedophilic
arousal, you would not expect that then they"re

going to show pedophilic arousal, because they
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don*t have pedophilic disorder.

How many tests did you give Mr. Daily?

How many, like --

PPG tests?

Oh, one.

One? How many PPG tests do you normally give to
somebody that you test?

One.

One? 1Isn"t one of the tenets of scientific method
being able to repeat a test and get the same
results and not different results?

Your underlying opinion in test construction --
there™s test-retest reliability, so you want it to
be reliable across time. But I say "one test,” he
was administered, you know, all of the trials for
the Marshall set and then the ones relevant to his
offenses iIn the RCV, so it wasn"t like he just had
one stimuli; he had multiple stimuli presentations
within that test. So you can look at consistency
between the tests or within the test, as well.

So you"re about consistency within the test at the
same time?

Correct, yeah.

Could you bring him back a week later and do the

test, again?
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No.

IT you could have done that, would it have shown --
if it had shown the same thing wouldn"t that be
more consistent?

Potentially, but his results were really consistent
within his test and across looking at other data
points.

Scientific testing also has a margin of error; 1is
that --

Correct.

-- right? What"s the margin of error with the PPG?
Well, 1 think you could think of it for -- iIn
regards to specificity and sensitivity. So that"s
the error rate -- the margin of error, and so we
know, depending on where you cut it, that if you"re
trying to balance the false positives with the
false negatives, that you"re going to -- one of
them 1s going to be higher than the other. So
we"re really minimizing false positives. So that
rate is 87 to 95 percent depending on the study
that you"re looking at, whereas the other is lower,
usually, like, around 50-60 percent.

Which -- which one®s lower?

The -- so specificity is around 95 percent, whereas

across studies, sensitivity ranges from 40 percent
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to 95 percent. But the highest specificity iIs iIn
studies assessing men who offended against
children. So we know that the PPG isn"t as good at
identifying arousal for something like rape of an
adult or sadistic arousal. And the reason for
that, probably, is that it isn"t -- it"s something
about that that you can®t recreate iIn the lab, so
they“"re not raping the person, they“"re listening to
it. So the PPG i1s the most valid in individuals
who offended against children.

So, now, you"re using the words "specificity” and

"sensibility."

Sensitivity.
Sensitivity; I"m sorry. What I"m hearing -- and
let me make sure 1"m hearing this correct -- is

that you“"re saying the margin of error of
specificity 1s about 95 percent accurate, right?
Correct. Yes.

And as to sensitivity, you"re saying the margin of
error is 40 to 95 percent?

Yes. Sensitivity is lower, because you are
minimizing false positives in that way.

And you said in your testimony you tailored the
stimuli set?

Yes.
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What do you do to tailor it?

So I have the tech skip -- for the RCV, skip the
ones featuring male prepubescent children, male
teenagers for -- for somebody who doesn®t have
victims.

Okay. So you -- you"re changing the test?

Yes. Skipping some of the stimuli. So for
Marshall, all of the sets are much longer, and so
they come iIn separate files and so you select,
okay. I want this examinee to have the
prepubescent female trial. So you could give them
prepubescent females/prepubescent males. For RCV
iIt"s 27 trials that has everything, and it"s come
up before when somebody, for example, has arousal
to rape but they -- against adult women, but
they"ve -- their offenses are against children, so
that might be something they"re aroused by, but
they haven®t acted on. And I -- | agree. We
shouldn®t be looking at things that is not
consistent with their offense behaviors.

And how do you know that some of these things you
take out wouldn®t arouse somebody, too?

Well, that"s what I"m saying. But -- so It"s
irrelevant 1f, for example, Mr. Daily was aroused

by rape -- a violent rape of an adult woman. That
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would be irrelevant because he has no convictions
for rape against an adult woman.

So by tailoring it, then you are -- there®s no
consistent method in the test; iIs that correct?

I —— 1 would disagree. So when you, for example,
give somebody an IQ test, that has standardly ten
subtests, but the person might be blind, for
example, so you would give them a supplemental
subtest, and that isn®"t considered, you know, doing
it not standardized; you have all of these subtests
for a reason. So somebody that you"re testing,
they have, you know, no reason that they can"t take
the standard ten, that®s what you would do, but
there®s many tests that you would change the
trials, and that doesn®"t mess up the
standardization of it.

Now, you talk about the test being used In New York
and California and some other states?

Yes.

And you specifically said it was being used in
treatment; is that correct?

In the sexually violent predator commitment
programs, yes.

For treatment?

For those programs that I mentioned, yes. It"s
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also being used by their evaluators for
precommitment, but when I discuss the programs,
they only do treatment there. And then for the
annual reviews, they use both data, as well.

Well, now, the PPG is a good tool to treatment,
isn"t it?

It"s a good tool to assess treatment needs and then
measure treatment progress.

In other words, when you go in treatment you do the
PPG, you get a baseline. Then, say, a year down
the road, you do another PPG and see if the
treatment is effective?

I don"t think I"d refer to it as a baseline. So
when you"re doing treatment planning, you want to
know what that person®s diagnosis is, the etiology
of their offending, and what they“re aroused by to
see 1T that was related to their offending. So
we"re getting -- 1 administer a lot of tests when 1
do treatment evaluations to determine what all of
their treatment needs are.

So it isn"t necessarily a baseline; it"s --
they have that diagnosis. Then, I"m going to
tailor their treatment to target what was going on
that contributed to their offending. And then as

they"re going through treatment, I"m going to be
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doing sexual arousal management therapy with them.
I*"m going to be teaching them how to control and
hopefully change what they®"re aroused by. Then,
I*m going to put them in the lab to see how
effective they are at that treatment.
And I believe in your testimony, you also testified
that people are more likely to respond to the Real
Child Voices than to the Marshall?
That 1s from a small study that 1 conducted, so --
how many people are iIn that sample -- maybe 75 or a
hundred, so that is in our lab from that study.
Your lab promotes the Real Child Voices; is that
correct?
I wouldn®"t say we promote it; we use iIt.
You use 1t?
Yes.
MR. THOMPSON: Thank you. || have no further
questions.
THE COURT: (To Mr. Runyan) Anything at all?
MR. RUNYAN: Just briefly, Your Honor.
THE COURT: Okay.

REDIRECT EXAMINATION

BY MR. RUNYAN:

So, Dr. Gottfried, you were just asked about Real

Child Voices being more -- or had more arousal in
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the Real Child Voices, and you quoted a study that
you did. What type of -- what type of stimulus set
is the Real Child Voices? 1Is it audio only?

It"s the slide plus audio. It"s the meta-analysis
that 1 talked about. They looked at, you know,
showing somebody a video, just audio only, still
images, or slides only and then combinations of
those, and they found that the slide plus audio was
the most reliable In the study.

So 1t tends to reason that because the Real Child
Voices is a slide plus audio, it would pick up more
arousal to --

Correct. Correct, yes.

Maybe you can explain this to me because 1 have a
hard time understanding this argument, but you were
asked about a baseline. | don"t think you
necessarily agreed with that, but they come into
the treatment program and they"re given a -- a PPG
to assess their arousal. That"s objective
measuring of their arousal, correct?

Correct.

And then you utilize that. You"ll give them PPGs
throughout the treatment program to see how your
treatment techniques are working?

Right. And see if they"re actually able to utilize
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them in -- 1 wouldn"t call that a real-life
setting, but it will give us more information that
if they"re, you know, out and they have access to a
child, are they going to be able to utilize those
strategies to reduce their arousal so they"re not
creating a new victim.
So this argument that this baseline when they come
into treatment, how is that any different than like
-— 1T there"s a treatment door, hypothetically, and
one person is on this side, not treatment, and one
side, this is treatment. They"re given a baseline
PPG over here versus diagnostic PPG over here.
What"s the difference?
I —- the way you®re explaining it, there is no
difference.
And so -- so I guess what I"m getting at, iIt"s an
objective measure?
It"s an objective measure of what they were aroused
by on the day that they were assessed.

MR. RUNYAN: May 1 approach, Your Honor?

THE COURT: Sure.

REDIRECT EXAMINATION CONTINUES

BY MR. RUNYAN:

And could you tell the Court what this 1s?

That is an order to compel cooperation from --
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THE COURT REPORTER: I"m sorry. (To the
witness) Can you repeat that?

THE WITNESS: "Order to compel cooperation,
the State of South Carolina, County of
Spartanburg in the Court of Common Pleas,
Seventh Judicial Circuit.”

REDIRECT EXAMINATION CONTINUES

BY MR. RUNYAN:

Q

And you got a copy of this as a part of your
assessment of Mr. Daily?

Yes.

Could you read the -- the part of the findings of
fact there that 1"ve highlighted from Judge Cole?
Yes. It says, "Dr. Emily Gottfried was designated
by MUSC to conduct that evaluation. Dr. Gottfried
has advised the Court that in order to conduct a --
a complete evaluation, 1t will be necessary to
utilize certain procedures including, but not
limited to the penile plethysmograph, PPG. These
examinations are standard protocol based on the
evidence-based literature for assessing
respondent®s likelihood to engage in future acts of
sexual violence per Dr. Gottfried®"s affidavit
attached to the State"s motion."

MR. RUNYAN: Okay. Nothing further, Your
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Honor .

MR. THOMPSON: (To the Court) 1 just have
just one follow-up question.

THE COURT: Yes, sir.

RECROSS-EXAMINATION

BY MR. THOMPSON:

Q

Dr. Gottfried, are you saying that you cannot do a
-- an assessment without the PPG?
You®ve asked me this question before, and 1 find it
really difficult to answer. So I think that iIt"s
an important part. 1 think all of the tests that
are in our battery are selected for a reason. They
have empirically supported literature base. They
contain data that is important to formulating my
opinion in an empirically supported way. So I
think that it is important. | have had -- | guess,
one case that 1"m thinking of off the top of my
head where the Court said that the examinee did not
have to take a PPG, but in that case, I had
thousands and thousands of pages of data. And so |
had to, you know, caveat my report that this was an
important part of it, but I couldn™t do it.

Sorry. The question that you asked me was
could I do 1t without 1t, no.

Is it possible to do an evaluation without a PPG?
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examiners do. For me, i1It"s a really important

That answers my question.
MR. THOMPSON: Thank you.
THE COURT: Doctor, you may step down. Please
be very careful.

(WHEREUPON, the witness was excused.)

THE WITNESS: Thank you.
THE COURT: Counsel, anything? Any other
witnesses on this subject?
MR. RUNYAN: Nothing else, Your Honor.
THE COURT: Okay. (To Mr. Thompson)
Anything?
MR. THOMPSON: Nothing, Your Honor.
THE COURT: Okay. All right. What else do we
have? We"ve got a few more things to talk
about, probably?
MR. THOMPSON: On this one?
MR. RUNYAN: On the PPG?
THE COURT: Well, on other -- you"ve got other
motions?
MR. THOMPSON: 1 don"t believe there®s any
other motions.
MR. RUNYAN: No. Nothing further from the

State.
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THE COURT: Okay. Let"s take about a 15-
minute break. We®"ve been running here for
about an hour and a half; 1 like to break
about every 90 minutes. Let"s take about 15
minutes, and then we"ll come back and talk
nuts and bolts a little bit, how about that?
MR. THOMPSON: All right.
THE COURT: Everybody refresh theirselves (as
spoken.) Doctor, the restroom facilities are
across the way, i1f you choose and -- and
there®s water here and be happy to get you
some ice 1If you would like something to drink.
MS. GOTTFRIED: Thank you.
THE COURT: And lawyers have water on their
desks, I think. Okay. Let"s take a few
minutes.

(WHEREUPON, a break was taken from 3:26

p-m. until 3:47 p.m.)
THE COURT: Thank you. Thank you. Please be
seated. Okay. Of course, this is under
advisement. 111 -- what 1°11 do is I"m going
to do some more reading and some studying
about i1t, but then 11l -- tomorrow morning
what we®"ll do is put some -- put some things

on the record.
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Any other matters pretrial?
MR. THOMPSON: Not concerning this case.
MR. RUNYAN: No, Your Honor.
THE COURT: Okay. We can get off the record
then.
(WHEREUPON, Day 1 of the trial
concluded at 3:48 p.m.)
START OF DAY 2 - MARCH 15, 2022
INTRODUCTORY REMARKS BY THE COURT
THE BAILIFF: All rise and come to order. The
Common Pleas Court in the Seventh Judicial
Circuit is now iIn session. The Honorable
Keith Kelly presiding.
THE COURT: Thank you. Thank you. Please be
seated. Good morning.
THE COURT: Good morning, ladies and
gentlemen. 1I"m Keith Kelly, 1"m one of your
circuit court judges here in the Seventh
Judicial Circuit. Let"s see if that’s a
little better right there. Can you hear me in
the back? In the back 1If you cannot hear --
okay. I1"ve got your thumbs up, okay.
Ladies and gentlemen, we understand that
Jjury service IS an inconvenience to you in

your professional and personal lives, and we
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will not have you here anymore -- any longer
than 1s absolutely necessary to conduct our
business, but we do need you this week. And
it"s why we did not bring you in yesterday.
We had some things that we have non-jury to
do, and so we did not need you here, but we
find ourselves In need of your service.

You will be happy to know that I"ve
reviewed the docket, and there"s nothing on
our docket that would last past Friday of this
week, okay. That"s not true every -- every
term of court, but it is true here, so you can
expect your jury service to end no later than
Friday of this week.

Now, ladies and gentlemen, I call your
attention to the bailiffs that are wearing the
red jackets. The bailiffs are uniformed law
enforcement personnel, also, Ms. Amy and her
fine staff, iIf you have a -- have an emergency
at work or at home, a child is sick, a parent
iIs sick, a car will not start, if you will
notify one of those people, they will be happy
to assist you with that matter.

Now, our purpose this morning is to

determine your qualifications and eligibility
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to serve as jurors. And jury qualification is
done In several stages. The fTirst stage is
generally referred to as the "roll call.”
Madam Clerk will call the roll of all persons
who have been summoned for duty, and when your
name is called, we ask that you stand and in a
clear, audible, outside voice -- please speak
loudly as I"m trying to do now -- and tell us
the following information: your occupation if
you are employed; 1f you are self-employed,
please tell us the nature of your business; if
you are retired or disabled, please tell us
your former occupation. If you are married
and your spouse is employed or you have a
significant other who"s employed, please tell
us the nature of his or her employment. And
1T you have no objection, please tell us your
age. Also, Madam Clerk do you need the
mileage?
THE CLERK OF COURT: Yes, sir.
THE COURT: We need the mileage from one
direction -- from your house to the
courthouse, please.

As part of the roll call qualification

process, it is necessary that you be sworn, so
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I ask each of you now to please stand. Madam
Clerk?
THE CLERK OF COURT: Thank you, Your Honor.
Would you all please raise your right hands?

(WHEREUPON, the jury was sworn at

approximately 9:36 a.m.)
THE COURT: Thank you. Please be seated.
Ladies and gentlemen, please give your
attention to Madam Clerk.

JURY ROLL CALL

THE CLERK OF COURT: Thank you, Your Honor.
We"re gonna start with Juror Number 2, Kevin
Allen. If you would, please stand, and wait
for a microphone.
THE COURT: Microphone®s coming to you.
MR. ALLEN: Kevin Allen, a counselor. My wife
iIs a school teacher. Twenty miles.
THE CLERK OF COURT: Twenty miles. Could you
repeat your occupation?
MR. ALLEN: A counselor.
THE CLERK OF COURT: A counselor. Thank you,
sir. Juror Number 6, Amy Armour.
MS. ARMOUR: 1°m a realtor and my husband is a
construction superintendent. About ten miles.

THE CLERK OF COURT: Could you repeat your
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husband®s occupation?
MS. ARMOUR: He"s a construction
superintendent.
THE CLERK OF COURT: Thank you, ma®am. 1 do
apologize. These mics are making an echo up
front, so if you could just be patient with us
iIf we ask you to repeat something, we do
appreciate 1t. Excuse me.

Juror Number 13, Brianna Bell.
MS. BELL: 1I"m a registered medical assistant,
13 -- no. Twenty miles. [I"m single.
THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 16, Austin Blackwell.
MR. BLACKWELL: 1"m a material handler. 1
live 15 miles, and I"m single.
THE COURT REPORTER: I can’t hear.
THE COURT: Madam Clerk --
THE CLERK OF COURT: Mr. Blackwell, could you
please repeat that one -- the -- your mileage?
MR. BLACKWELL: About 15 miles.
THE CLERK OF COURT: Fifteen miles. Did
everyone get that he was a material handler?
Thank you, sir.

Juror Number 19, James Brown.

MR. BROWN: [I"m a dentist. Fourteen miles.
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My wife is working in clerical (inaudible.)
THE CLERK OF COURT: I am so sorry, Mr. Brown;
if you could repeat. | believe | heard that
you were a dentist?

MR. BROWN: Yes, ma“"am.

THE CLERK OF COURT: Okay. And that"s the
only part I heard. There"s an echo up here.
MR. BROWN: Probably, 14 miles at least to get
here. My wife works for -- in Clerical -- in
Clerical for Spartanburg County System, and
I"m 54.

THE CLERK OF COURT: And you said your wife
worked for Clerical in Spartanburg County?

MR. BROWN: Yes.

THE CLERK OF COURT: Thank you, sir.

MR. RUNYAN: Judge -- Judge Kelly, they“re
going to have to speak up. She -- she can"t
here.

MR. THOMPSON: Yeah. We can®t hear, either.
THE CLERK OF COURT: Madam Court Reporter, is
that all? Madam Court Reporter, do you need
that repeated?

THE COURT REPORTER: Yes, please.

THE CLERK OF COURT: Mr. Brown, I am so sorry.

Could we get you to repeat that for the court
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reporter?
MR. BROWN: Everything?
THE CLERK OF COURT: Yes, sir.
MR. BROWN: Okay. 1I"m a dentist. My wife
works for Spartanburg County in clerical work
Fourteen miles here, and 1"m 54 years old.
THE COURT REPORTER: That"s better. Thank
you.
THE CLERK OF COURT: Thank you, Mr. Brown.
Sorry for that.

Juror Number 24, Mackenzie Hamby.
MS. HAMBY: Mackenzie Hamby. 1I1"m 30 years
old. 1"m a corporate payroll manager, and 1™m
single.
THE CLERK OF COURT: And the mileage?
MS. HAMBY: About 20 miles.
THE CLERK OF COURT: Thank you, ma®am. Juror
Number 25, Joel Cantrell.
MR. CANTRELL: 1I"m a registered medical
imaging technologist. 1 drive six miles to
here. I'm 42 years old. Single.
THE CLERK OF COURT: Thank you, sir. Juror
Number 26, Luke Carter.
MR. CARTER: 1 am self-employed as a human

resources consultant. My wife helps run our
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business, 1"'m 33, and we are 17 miles from
here.

THE CLERK OF COURT: Thank you, sir. Juror
Number 27, John Catalano.

MR. CATALANO: 1I"m a printing press operator.
My wife is an HR manager. 1 live 10 miles
from here, and I"m 52 years old.

THE CLERK OF COURT: Thank you, sir. Juror
Number 34, James Cooper.

MR. COOPER: I am a broadcast radio and
television engineer. My wife is a pharmacist.
I am 50 years old and traveled 18 miles.

THE CLERK OF COURT: Thank you, sir. Juror
Number 35, Abigail Cote -- "Co-Tae™.

MS. COTE: “Co-Tea.” I am a digital marketer
out of DCM. I am not married, and 1 drove 25
miles.

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 37, Denise Curtis.

MS. CURTIS: 1 am a housewife. My husband
works for BJU as a facilities maintenance (as
spoken), and I"m 54_. About 18 miles.

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 39, Kane Davis (phonetic.)

MR. DAVIS: 1I"m a salesman. It was about 25
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miles here, and 1"m 21 years old.
THE CLERK OF COURT: And your spouse-®s
occupation?
MR. DAVIS: I am single.
THE CLERK OF COURT: Thank you, sir. Juror
Number 42, Jacqueline Dogan.
MS. DOGAN: 1 am an office assistant. 1 am 57

years old. My husband runs a transportation
company, and i1t"s maybe, like, 15 miles.

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 45, Shelida Duckett.

MS. DUCKETT: I work in housekeeping. 1 live
half a mile away from here, and I"m single.
THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 48, Jeffrey Edwards.

MR. EDWARDS: I am a computer programmer. [I"m
42 years old. I live about ten miles from
here, and 1"m single.

THE CLERK OF COURT: Thank you, sir. Juror
Number 53, Cheryl Fenton (phonetic).

MS. FENTON: 1"m a quality control (inaudible)
manager and my husband is a international
engineer and eight miles.

THE CLERK OF COURT: Thank you, ma®am. Juror

Number 55, Jennifer Fowler.
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MS. FOWLER: Dispersion/resin at a trucking
company. | drove about 18 miles and single.
THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 56, Richard Francis. 1Is he the one we
excused, Richard Francis? | apologize, Your
Honor. That"s the juror we transferred.
Juror Number 65, Lega Gosnell (phonetic).
MR. GOSNELL: 1I"m 30 years old, I work in
manufacturing. My wife’s a hairdresser. I
live, probably, ten miles away from here.
THE CLERK OF COURT: Thank you, sir. Did
everybody get that?
THE COURT: What"s the number?
THE CLERK OF COURT: His number was --
UNKNOWN FEMALE: Sixty-five.
THE COURT: -- 657?
THE CLERK OF COURT: Yes, sir. Do we need any
clarification from the attorneys? Everybody
good? Okay.
Juror Number 68, Jennifer Fowler-Hayden
(phonetic).
MS. FOWLER-HAYDEN: I am a chemist, single,
53, and five miles.
THE CLERK OF COURT: You said five miles?

MS. FOWLER-HAYDEN: Yes, ma®"am.
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THE CLERK OF COURT: Thank you, ma®am. Juror
Number 71, Tyler Hewell (phonetic).
MR. HEWELL: 1"m a production associate at
BMW. I am 34. 1 am single, and 1 live about
20 miles away.
THE CLERK OF COURT: Thank you, sir. Juror
Number 72, Amy Hicks.
MS. A. HICKS: 1I"m a registered nurse, 1 live
about 15 miles from here, 1"m divorced. 1
have a question. Can I ask a question?
THE CLERK OF COURT: Your Honor, can she ask a
question? If it"s about excuse, we"ll have to
deal with that In just a moment, ma“am. Thank
you.

Juror Number 73, Jermilia Hicks.
MS. J. HICKS: 1I'm 50 years old. I'm a
referral clerk. My husband Is a order
processor and about eight miles away.
THE CLERK OF COURT: Eight miles away. Thank
you, ma"am. Juror Number 74, Michael Hopkins.
MR. HOPKINS: I"m self-employed. 1 own a
seamless aluminum gutter company. My wife is
a schoolteacher at Spartanburg Christian
Academy, and 1 live about 21 miles away.

THE CLERK OF COURT: One mile away, sSir?
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MR. HOPKINS: Twenty-one miles.

THE CLERK OF COURT: Twenty-one miles. Thank
you, sir. Juror Number 75, Alan Horton.

MR. HORTON: 1"m an engineer in the automotive
industry. My wife is a homemaker. 1 live 15
miles from here in Greer.

THE CLERK OF COURT: Thank you, sir. Juror
Number 76, Justin Howard.

MR. HOWARD: 1"m a 22-year-old
firefighter/EMT. 1"m single, and 1 live
approximately 20 miles away.

THE CLERK OF COURT: Thank you, sir. Juror
Number 77, Leslie Howell-Goings (phonetic).
MS. HOWELL-GOINGS: 1 work for UPS. My
husband works for a company called
(inaudible). 1I™m 59 years old, and 1 live
around five miles from here.

THE CLERK OF COURT: Thank you, ma®"am. You
said nine miles?

MS. HOWELL-GOINGS: About five.

THE CLERK OF COURT: Five. Thank you. Juror
Number 78, Jeffrey Hull (phonetic).

MR. HULL: Manager at the Greenville
Fabrication. My wife iIs an accountant, and --

and 1 live about -- approximately 20 miles.
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THE CLERK OF COURT: I"m sorry. Could you

repeat your miles, sir?

MR. HULL: Twenty.

THE CLERK OF COURT: Twenty. Thank you, sir.
Juror Number 79, Audrey Houston

(phonetic).

MS. HOUSTON: I am a registered nurse. | live

about 15 miles from here, and 1 am not

married.

THE CLERK OF COURT: Thank you, ma®am. Juror

Number 81, Alexis Jackson.

MS. JACKSON: Twenty-nine years old, 1099

employee with a —- I’'m an interior designer,

and then, a superintendent for a construction

company. My husband is a traveling sales

manager. Roughly 13 miles.

THE CLERK OF COURT: Thank you, ma®am. Juror

Number 82, Joey Jarvis.

MR. JARVIS: Assistant quality manager 1°m 68

-- 58 years old. My wife, she is self-

employed. She (inaudible.) About five miles.

THE CLERK OF COURT: Thank you, sir. Could

you repeat what your wife does. 1°m sorry. |1

didn"t hear that.

MR. JARVIS: She"s self-employed. She"s a
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hairdresser. She runs a salon.

THE CLERK OF COURT: Thank you, sir. Juror
Number 84, Brian Johnson.

MR. B. JOHNSON. Yes. 1 am a landscaper. My
wife is a (inaudible), and I1"m 50 years old.
THE CLERK OF COURT: And how many miles, sir?
MR. B. JOHNSON: Four miles.

THE CLERK OF COURT: Four miles. Thank you,
sir. Juror Number 85, Matthew Johnson.

MR. M. JOHNSON: [I"m an assistant principal.
About ten miles from here. My spouse is an
adjunct college professor.

THE CLERK OF COURT: Thank you, sir. Juror
Number 90, Maria Krechko.

MS. KRECHKO: My husband is a self-employed
trucker.

THE CLERK OF COURT: I1"m sorry. Mr. Bogan,
could you hold the mic straight at her?

MS. KRECHKO: 1I"m an underwriter. My husband
is self-employed. He"s a driver. 1™m 44
years old and live about 20 miles.

THE CLERK OF COURT: And you said how many
miles?

MS. KRECHKO: Twenty.

THE CLERK OF COURT: Twenty. Thank you,
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ma“am. Juror Number 91, Steven Landrie.

MR. LANDRIE: 1I"m an engineer and my wife is a
homemaker and I"m 55 years old. Ten miles
from here.

THE CLERK OF COURT: Thank you, sir. Juror
Number 93, Brandon Layton.

MR. LAYTON: I"m a propane service tech. My
wife"s a nurse at Greenville Dermatology. |
live about 20 miles away.

THE CLERK OF COURT: Thank you, sir. 1™m
sorry. Could you repeat what you do?

MR. LAYTON: 1"m a service tech.

THE CLERK OF COURT: A service tech?

MR. LAYTON: Uh-huh.

THE CLERK OF COURT: Thank you, sir. Juror
Number 99, Shannon Mabry.

MS. MABRY: I"m a senior financial analyst
with a facility services company.

THE CLERK OF COURT: 1I"m sorry. 1"m going to
-- thank you.

MS. MABRY: [I"m a senior financial analyst
with a facility services company. [1"m 49
years old, single, and 20 miles.

THE CLERK OF COURT: Thank you, ma®am. Juror

Number 100, Roberto Marcano.
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MR. MARCANO: 1I"m 20 years old. 1 work for
the South Carolina State Port Authority. My
wife"s a manager, and 1°d say about ten miles
away -

THE CLERK OF COURT: Thank you, sir. Juror
Number 102, Shannon McCarroll (phonetic).

MS. MCCARROLL: 1I"m a customer service
associate. My husband works at (inaudible),
and 20 miles.

THE CLERK OF COURT: You said 20 miles, ma®am?
MS. MCCARROLL: (Nods head up and down.)

THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 105, Chelsea Miller. (To the Bailiff)
She"s on the front, Mr. Bishop.

MS. MILLER: Chelsea Miller, 31, 1 work 1in
customer service for State of New Mexico, HR
department, and 25 miles.

THE CLERK OF COURT: Thank you, ma®"am. And
your spouse®s occupation?

MS. MILLER: I"m not married.

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 107, Bobbie Moralis (phonetic).

MR. MORALIS: 1I1"m a distribution coordinator
for (inaudible), 1"m 49, I1"m single, and 20

miles.
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THE CLERK OF COURT: Thank you, ma®am. Juror
Number 109, Jeremy Neal.

MR. NEAL: A pipe Fitter/installer. Fifty
years old. Single father, and I"m about seven
miles.

THE CLERK OF COURT: You said seven miles,
sir?

MR. NEAL: Yes, ma“"am.

THE CLERK OF COURT: 1I®m going to -- going to
ask you to repeat everything you just said
because 1 think we didn"t hear it here.

MR. NEAL: A pipe Fitter/installer. Single
father. 1°m 50 years old, and live about
seven miles.

THE CLERK OF COURT: Thank you, sir. Juror
Number 116, Robert Peters.

MR. PETERS: 1"m a truck driver. 1°m 56 years
old. 1"m divorced, and 1 live about five
miles away.

THE CLERK OF COURT: Thank you, sir. Juror
Number 117, Casey Pettit (phonetic).

MS. PETTIT: 1I"m a 49-year-old registered
nurse. My husband is a realtor, and I
traveled about 15 miles.

THE CLERK OF COURT: Thank you, ma®"am. Juror

89





90

o o A~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

94

Number 118, Michael Phillips.

MR. PHILLIPS: I’'m a sales manager. I'm 48
years old. My wife is a elementary school
principal. Ten miles.

THE CLERK OF COURT: Thank you, sir. Juror
Number 120, Nikki Pitts.

MS. N. PITTS: 1I"m 42, medical assistant, and
about ten miles.

THE CLERK OF COURT: And your spouse-®s
occupation, ma®am?

MS. N. PITTS: I'm not married.

THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 121, Zoey Pitts.

MS. Z. PITTS: I work retail. My husband also
works retail, and 1 live about ten miles.

THE CLERK OF COURT: Say that mileage one more
time.

MS. Z. PITTS: Ten.

THE CLERK OF COURT: Ten. Thank you, ma®am.
Juror Number 123, Brianna Privet.

MS. PRIVET: Brianna Privet. 1I"m a student at
Wofford College. From my dorm, it’s about a
mille. From my home it"s probably five miles,
and 1"m 20 years old.

THE CLERK OF COURT: Thank you, ma®"am. Juror





o o A~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

95

Number 125, Jose Questen (phonetic). Thank
you, sir. |1 do apologize for that
mispronunciation.

MR. QUESTEN: I"m 55 years old. 1™m
(inaudible.)

THE CLERK OF COURT: And your spouse”s
occupation?

MR. QUESTEN: (Inaudible.)

THE CLERK OF COURT: What does -- what does
your spouse do?

MR. QUESTEN: Oh, my wife works in a factory
in Inman.

THE CLERK OF COURT: Factory in Inman?

MR. QUESTEN: Yes.

THE CLERK OF COURT: And how many miles is it
to your home?

MR. QUESTEN: It"s about 15.

THE CLERK OF COURT: Fifteen. Thank you, sir.
Juror Number 127, Emily Reagan.

MS. REAGAN: I"m a waitress. |I"m single and
probably about five miles from here.

THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 129, Elijah Rhodes.

MR. RHODES: A shipping manager. My wife is a

quality engineer. 1I"m 45, and 1 live about 15
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miles away.

THE CLERK OF COURT: Thank you, sir. Juror
Number 131, Rosa Revas.

MS. REVAS: Retired. Sixty-six. Twenty
miles.

THE CLERK OF COURT: Thank you, ma"am. Can
you tell us what you did before you retired?
MS. REVAS: Worked at Walgreens.

THE CLERK OF COURT: And what did your spouse
do?

MS. REVAS: I"m divorced.

THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 133, Jonica Robinson (phonetic).

MS. ROBINSON: 1I"m 34, single, production
associate at BMW, and 1"m about ten miles
away -

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 135, Roland Salley.

MR. SALLEY: 1I"m a retired -- excuse me —- I™m
a retired production coordinator and
vocational rehabilitator. My wife is a city
councilwoman with Spartanburg, and 1*m 77
years old. 1"m the ancient one here, and --
and 1™"m about six miles away.

THE CLERK OF COURT: Thank you, sir. Juror
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Number 145, Joshua Snyder.

MR. SNYDER: Thirty-seven. Divorced. Truck
driver. Twenty miles.

THE CLERK OF COURT: Thank you, sir. Juror
Number 147, Yaroslav Stanislavov. 1 feel like
I mispronounced your name. 1 am SO Ssorry.

MR. STANISLAVOV: 1"m a college student,
single, and about 26 miles from here.

THE CLERK OF COURT: Thank you, sir. Juror
Number 150, Ronald Sullivan.

MR. SULLIVAN: Yeah. 1"m 64 years old,
retired from manufacturing, and about 27
miles.

THE CLERK OF COURT: Thank you, sir. And your
spouse®s occupation?

MR. SULLIVAN: 1I"m single.

THE CLERK OF COURT: Thank you, sir. Juror
Number 152, Richard Tatum.

MR. TATUM: [I"m a -- excuse me -- I"'m a
restaurant general manager, divorced, and I am
56.

THE CLERK OF COURT: And your mileage, sir?
MR. TATUM: About five.

THE CLERK OF COURT: Five miles?

MR. TATUM: Uh-huh.
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THE CLERK OF COURT: Thank you, sir. Juror
Number 162, Jonique Wannamaker.

MS. WANNAMAKER: 1 program (inaudible), and
I*m about 20 miles from here.

THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 164, Robert Weed.

MR. WEED: 1I1"m 28 years old. [I"m a corporate
due diligence investigator. My fiancée iIs an
academic librarian, and 1 live about three
miles away.

THE CLERK OF COURT: Okay. So I picked up on
about a third of that. Could I get -- ask you
to speak really loud and repeat that for me?
Thank you.

MR. WEED: Yes. 1I"m 28 years old. 1"m a
corporate due diligence investigator. My
fiancée is an academic librarian. 1 live
about three miles away.

THE CLERK OF COURT: Perfect. Thank you, sir.
Juror Number 165, William White.

MR. WHITE: [I"m a warehouse operator, 50 years
old. My wife works at the Family Life Center,
and 1 live 15 miles from here.

THE CLERK OF COURT: Thank you, sir. Juror

Number 166, Natasha Whitner.
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MS. WHITNER: 1I"m an extruder operator at
Michelin. 1™m 44, single, and about 12 miles
away -

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 168, Rachel Wilkins.

MS. WILKINS: 1"m 53. [I"m divorced, live
about 25 miles, and 1 own a company that works
with special needs children.

THE CLERK OF COURT: Thank you, ma®"am. And
your mileage. 1°m sorry. Repeat that for me.
MS. WILKENS: Twenty-five.

THE CLERK OF COURT: Thank you, ma®"am. Juror
Number 169, George Williams.

MR. WILLIAMS: 1 am 55. 1 am an English
professor, live about a mile and a half from
here, and my partner is a mental health
professional and executive professional.

THE CLERK OF COURT: Thank you, sir. Juror
Number 172, Jamie Williamson.

MS. WILLIAMSON: 1"m a (inaudible) technician.
My husband is a senior pastor and 1°m 44 years
old and i1t"s about 15 miles.

THE CLERK OF COURT: Thank you, ma®am. Juror
Number 173, John Williamson.

MR. WILLIAMSON: [I"m an appliance technician,
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live about 12 miles, and my wife®"s a senior
director of billing.

THE CLERK OF COURT: And you said 12 miles
away, Sir?

MR. WILLIAMSON: Twelve.

THE CLERK OF COURT: Thank you, sir. Juror
Number 174, Mackenzie Willoughby (phonetic).
MS. WILLOUGHBY: 1"m order manager for
Siemens, I"m 32 years old, I"m a team director
of IT, and about five miles away.

THE CLERK OF COURT: Thank you, ma®am.

Is there anyone here whose name 1 did not
call? Once again, is there anyone here whose
name 1 did not call?

THE JURY PANEL: (No response.)
THE CLERK OF COURT: Okay. Thank you. That"s
the roll, Your Honor.

JURY QUALIFICATIONS
THE COURT: Ladies and gentlemen, there are
certain questions that I"m required by state
law to ask of you this morning to determine
your eligibility to serve, and quite honestly,
there"s a couple of questions that might be
deemed personal in nature. For iInstance,

there is a question that -- that | have to
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ask, whether or not you have a prior criminal
history for which you could have been
sentenced to more than one year in prison, all
right? So if you have a driving under the
influence, first offense, that®"s 30 days. You
don®"t have to tell me about that, or the
lawyers, you don"t have to tell us about that.
But if you, at some point in your life, along
with your friends thought 1t was funny to open
a car door in a neighborhood and take the
pocket change out of the cupholder, that
carries up to five years. And you would not
have gotten the five-year sentence for doing
something silly like that, but it carries up
to five years. You probably got a fine for
doing something like that. But If you have a
crime on your record for more than one year,
you have to tell me about that, okay?

The other question is whether or not you
are suffering from a mental or physical
condition that would prevent you from serving
this week, and I have no way of knowing that,
okay? So 1f you are taking medication and a
medical doctor has advised you not to operate

machinery, don"t drive a car, do not make
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legal decisions, while you"re taking this
medication, then you need to tell me about
that, and we can make sure that you are
transferred to another term of court.

Our purpose is not to embarrass anyone,
so 1If you need to answer one of those
questions, or any other questions privately,
at the very end of my question-and-answer
period, 1 will leave the bench and I will come
over and stand next to Madam Court Reporter
and you can come forward one at a time to
answer that question, and the lawyers will
gather up, as well. That"s not an invitation
for 63 people to come speak to me, usually 1
have one or two, but not usually more than one
or two or three, okay?

These are the questions I"m —- I™m
required to ask: Is there a member of this
panel who is not a citizen of the United
States of America? You must be a citizen of
this country to serve on -- as a juror. Is
there a member of this panel who is not a
citizen of the United States, please stand?
THE JURY PANEL: (No response.)

THE COURT: Is there a member of this jury
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panel who i1s not a resident and citizen of
Spartanburg County? Now, Greer and Chesnee
sit on the county line; one in Cherokee and
one over iIn Greenville. So is there someone
here that pays property tax in another county
besides Spartanburg County; must be a
Spartanburg County resident?

THE JURY PANEL: (No response.)

THE COURT: Okay. 1Is there a member of this
panel who is unable to read, write, speak, or
understand the English language? If so,
please stand.

THE JURY PANEL: (No response.)

THE COURT: Is there a member of this panel
who has less than a sixth-grade education? If
so, please stand.

THE JURY PANEL: (No response.)

THE COURT: 1Is there a member of this panel,
due to a mental or physical infirmity, unable
to render service on the jury this week? For
example, is there a member of this panel who
has a medical condition that would prevent you
from serving this week? If so, please stand
or see me privately.

THE JURY PANEL: (No response.)
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THE COURT: Here"s the other one. 1Is there a
member of this panel who has been convicted by
a guilty plea or a trial in a state or federal
court of record of a crime punishable by
imprisonment for more than one year, and your
civil rights have not been restored by pardon
or amnesty? Punishable by more than one year
means you could have received a sentence of
more than one year regardless of what sentence
you actually received. If so, please stand or
see me privately.

Okay. Your number, sir?
MR. JOHNSON: Eighty-four.
THE COURT: One-five-four?
MR. JOHNSON: Eighty-four.
THE COURT: One-eight-four. Okay. Eighty-
four -- eighty-four. All right. Sir, let"s -
- let"s do this because of unable to hear, you
three gentlemen, if you will, just come --
just come down over here to the side.

(WHEREUPON, a bench conference was held.)
THE BAILIFF: Eighty-two.

(WHEREUPON, a bench conference was held.)
THE BAILIFF: 125.

(WHEREUPON, a bench conference was held.)





o o A~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

105

THE COURT: 1Is there a member of this panel
who is a clerk or deputy clerk of court,
constable, sheriff, or other commissioned law
enforcement officer, probate judge, county
commissioner, magistrate, or other county
officer, or employed within the walls of any
courthouse? |If so, please stand.

THE JURY PANEL: (No response.)

THE COURT: Is there a -- is there a member of
this jury panel who previously served on jury
duty iIn circuit court this calendar year --
that would be difficult -- but you were called
to serve in circuit court this calendar year?
IT so, please stand.

THE JURY PANEL: (No response.)

THE COURT: 1Is there a member of this panel
who served as a Spartanburg County Grand Juror
during the past several years? If so, please
stand if you were on the County Grand Jury.
THE JURY PANEL: (No response.)

THE COURT: Ladies and gentlemen, we now move
to exemptions. State law provides exemptions
for service, and an exemption does not mean
that you are not qualified to serve; 1t means

you choose not to serve. Persons who are 65
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years of age or older may be excused if you
choose to do so, but you"re not required to.
Any person here 65 years of age or older and
you wish to be excused, please stand.

THE JURY PANEL: (No response.)

THE COURT: All right. Thank you. Because I
know we have a couple who are older. So thank
you for staying with us.

Another exemption concerns prior jury
service. No person is required to serve as a
juror more often than once every three
calendar years. |Is there a member of this
panel who served on jury duty during the last
two calendar years in circuit court and you
wish to be exempt, please stand?

THE JURY PANEL: (No response.)

THE COURT: Persons who served as a Grand
Juror during the last five calendar years may
be exempt if you choose to do so. Is there a
member of this panel who served on -- as a
Grand Juror during the last five calendar
years, and you wish to be exempt? If so,
please stand.

THE JURY PANEL: (No response.)

THE COURT: The next exemption concerns those
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who have the care, control, and custody of
young children and has several subparts, all
of which must apply for you to be excused.
You may be excused if you have a child under
the age of seven years and you have the care,
control, and custody of the child; and you are
the principal caregiver of the child; and you
are unable to make arrangements for adequate
care while serving. |If all requirements are
met and you wish to be excused, please stand.
In other words, you are a stay-at-home parent
more or less. Stay home.

(To Juror Number 81) You stay home?
MS. JACKSON: I am a 1099 employee, so my hours
vary, but I am the sole caregiver of a two-
year-old and a seven-year-old, whom I have to
pick up from school.
THE COURT: Okay. So you are unable to --
where are the children now?
MS. JACKSON: They go to my --
THE COURT: One®"s in school?
MS. JACKSON: -- one is in school, and one is
with my mother-in-law, yes, sir.
THE COURT: One®"s with your mother-in-law?

MS. JACKSON: Yes, sir.
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THE COURT: Okay. She can"t do that all week?
MS. JACKSON: Not to my knowledge, no, sir.

THE COURT: Okay. If you would come over and

sign an affidavit. |If you"ll come over here.
She has to sign -- you have to sign an
affidavit.

MS. JACKSON: Yes, sir.

THE COURT: Your number, again?

MS. JACKSON: Eighty-one.

THE COURT: Eighty-one. Okay. Yes, ma“am?

In the back.

MS. HAMBY: Juror Number 24. My daughter is
seven. she isn"t going to be in school,
because she tested positive for strep throat
and cannot -- and can"t return until she
doesn"t have a fever. She was running a fever
this morning. My dad is with her and can only
stay till lunch today when he has to go to
work.

THE COURT: Yes, ma“"am. |If you"ll come up and
sign an affidavit. Your number, again?

THE CLERK OF COURT: Twenty-four.

MS. HAMBY: Twenty-four.

THE COURT: Twenty-four.

MS. ROBINSON: [I"m Number 133 and I have a
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five-year-old and he gets out of school at two
and I don"t have, like, a proper -- someone to
go pick him up from school.

THE COURT: Well, do you work outside of the
home?

MS. ROBINSON: Yes.

THE COURT: Do you work nights or something?
MS. ROBINSON: I work night shift, yes.

THE COURT: All right. Well, so you get him
every day from school?

MS. ROBINSON: Yes, sir.

THE COURT: And there®s no one else that can
get the child?

MS. ROBINSON: I don"t have anything arranged
with his daddy for -- to get him. So I hope
it works out. I don’t know. He comes in
early, | mean, late from work, so 1 don®"t know
if that can work out. So, I mean, I can make
better arrangements. I might. I might.

THE COURT: You can make arrangements?

MS. ROBINSON: 1 possibly can.

THE COURT: Okay. We"d like you to stay --
for you stay with us i1f you can.

MS. ROBINSON: Okay. [I1*11 make better

arrangements.
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