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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CASE NO. 2019-CP-40-03032
South Carolina Coastal Conservation )
League, Inc., Elizabeth M. Smith, )
Abraham B. Jenkins, Jr., and South )
Carolina Public Interest Foundation, )
)
Plaintiffs, )
) .
vs. ) ORDER GRANTING DEFENDANT
) CHARLESTON COUNTY'’S
Charleston County, South Carolina, ) MOTION TO DISMISS
South Carolina Transportation )
Infrastructure Bank, and South )
Carolina Department of Transportation, )
)
Defendants. )
)

This Court held a hearing on January 6, 2020, to decide Defendant Charleston County’s
(“County”) Motion to Dismiss the Plaintiffs’ Second Amended Complaint. The attorneys present
were as follows: W. Andrew Gowder, Jr. repr'esentin‘g. Plaintiffs South Carolina Coastal
Conservation League, Inc., Elizabeth M. Smith and Abraham B. Jenkins, Jr.; Christopher K.
DeSch;rer representing the Plaintiff South Carolina Coastal Conservation League; James
- Carpenter representing the Plaintiff South Carolina Public Interest Foundation; Joseph Dawson,
111, Bernard E. Ferrara, Jr., and Johanna S. Gardner representing Defendant Charleston County,
South Carolina; Robert E. Tyson, Jr. and Jasmine D. Smith representiﬁg the South Carolina
Transportation Infrastructure Bank; and Linda Mcl‘)onald representing the South Carolina
Department of Transportation. The County contends inter alia that 1) the Plaintiffs lack standing
to bring this action; 2) the Plaintiffs’ 2004 and 2016 Transportation Sales Tax Referendum Ballot
question declaratory judgment claims are time-barred pursuant to South Carolina Election laws;

and 3) the Plaintiffs’ claims fail to state facts sufficient to constitute a cause of action pursuant to
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Rule 12(b)(6) SCRCP, or in the alternative, the Plaintiffs’ claims are moot by subsequent
legislative acts of Charleston County Council (“Council”). Based upon a éareful consideration of
the pleadings, the memoranda of law sﬁBmitted by the parties, oral arguments presented, and the
reasons set forth below, I find and conclude that the Plaintiffs lack standing to bring their first and
second cause of action and, therefore, should be dismissed. As additional grounds for this
dismissal, I find that the Plaintiffs’ 2004 and 2016 Transportation Sales Tax Referendum Ballot
question claims‘and their concomitant challenge to the 2004 and 2016 Transportation Sales Tax
ordinances authorizing use of Transportation Act funds for the Mark Clark Expressway are time-
barred pursuant to South Carolina Election laws.

In the alternative, even if the Plaintiffs had standing or their claims were not time-barred,
I find that the Plaintiffs’ claims under all of their causes of action fail to state facts sufficient to
constitute a cause of acﬁon regarding the County’s authority of procedures used to fulfill the South
Carolina Transportation Infrastructure Baﬁk Act’s (“Infrastructure Bank Act” or “Act”)
requirements. However, I deny the County’s claim >this Court lacks subject matter jurisdiction
under the South Carolina Revenue Procédures Act.

FINDINGS OF FACT

The Mark Clark Expressway (“MCE”) is an interstate facility, which begins at an
~ uncompleted interchange with US 17/Savannah Highway and SC 7/Sam Rittenberg Boulevard in
the West Ashley section of the City of Charleston, South Carolina. The interstate currently
terminates in a partial flyover interchange onto US- 17N/Johnnie Dodds Bm.llevard in Mount
Pleasant, South Carolina. The completion of the MCE involves the construction of approximately
8 miles of highway from James Island to West Ashley. In 2006, the Infrastructure Bank approved

the MCE as an eligible project under the Infrastructure Bank Act. In 2007, the County, the South
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Carolina Department of Transportation (“SCDOT”), and the Bank entered a three-party
.Intergovernmental Agreement (“2007 IGA™), pursuant to the Infrastructure Bank Act. See, S.C.
Code Ann. § 11-43-180(A).

Under the 2007 IGA, the Bank committed to provide $420 million in financial assistance

to complete the MCE. The SCDOT agreed to provide project oversight, management, and accept

the project into its maintenance system when completed. The County, as the project sponsor,

agreed to provide a local match of $117 million from proceeds of the Charleston County

Transportation Sales Tax (“Transportation Sales Tax” or “TST*)! for highway and road

construction and improvements, pursuant to the schedule attached to the 2007 IGA. In January
| 2019, the parties agreed to the First Amended Intergovernmental Agreement for Charleston -

County Mark Clark Expressway Extension'Project in Charleston County, South Carolina (“2019 -

Amended IGA”).

According to the 2019 Amended IGA, the MCE’s project costs have escalated to
approximately $725 million. In addition, the Infrastructure Banl; has conditioned its continued
financial assistance for the project on tbe County’s commitment to guarantee payment qf the cost
escalétion to complete the MCE. Thus, the 2019 Amended IGA contractually dbli gates the County

(among other financial considerations) to cover project costs above the Bank’s $420 million

commitment, to include an appropriation pledge stating, “[t]he County Council shall adopt a.

budget for each Fiscal Year appropriating revenues of the Sales Tax, or any federal or state grant

! The Optional Methods for Financing Transportation Facilities Act (“Transportation Act” or “Act™)
authorizes counties to impose a sales and use tax not to exceed one percent to fund transportation projects
to include: highways, roads, streets, bridges, mass transit systems, greenbelts, and other transportation-
related projects facilities in Charleston County. See, S.C. Code Ann. § 4-37-10 et seq. Pursuant to the Act,
the County has enacted two ordinances imposing a ¥z penny tax each as a result of two voter approved
referendums. ’
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proceeds,. or any lawful source to fund the payment obligations of the County under this
Agreement.”

The Plaintiffs -are the South Carolina Coastal Conservation League, Inc. (“CCL”) and the
South Carolina Public Interest Foundation (“SCPIF”), two South Carolina non-profit corporations
that purport to have thousands of supporters who are citizens of South Carolina, and two named
individuals. The Plaintiffs challenge (among other procedural issues) the County’s authority to
commit proceeds of the 2004 aﬁd 2016 Transportation Sales Tax to fund the MCE. Specifically,
Plaintiffs chalienge whether ‘“either County Ordinance Number 1324 or County Ordinance
Number 1907 authorize transportation sales tax expenditures for the Project due to the factual
‘ﬁircumstances surrounding their adoption and the ensuing referenda.” See, ‘Second Am. Compl.
916 (empha;sis added). In addition, Plaintiffs question uﬁder the auspice of the “contracf with
voters” doctrine, whether . . . S.C. Code Ann. § 4-37-10, et. seq., and the language of the
aforementioned Ordinances prohibit First Half Cent and the Second Half Cent revenue from

funding the Project.” Further, Plaintiffs challenge whether the County violated South Carolina’s

Freedom of Information Act (“FOIA”) closed meetings laws because it held an executive session -

and took action at its August 20, 2019, Special Finance Committee meeting regarding an agenda
item iisted as “Transportation Sales Tax Budget.” I find that the Plaintiffs cannot pufsue these
claims for the following reasons.
CONCLUSIONS OF LAW
L PLAINTIFFS LACK STANDING.
Based upon the foregoing Findings of Fact, I conclude that the Plaintiffs lack standing as
non-profit corporations and citizens of South Carolina to present a justiciable case; or controversy

to challenge the validity and enforceability of the 2019 Mended IGA,; and therefore, they cannot
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invoke the judicial power of this Court to adjudicate their claims. “[A] private person may not
invoke the judicial power to determine the validity of executive or legislative action unless he has

sustained, or is in immediate danger of sustaining, prejudice therefrom.” ATC S.. Inc. v.

Charleston Cnty., 380 S.C. 191, 198, 669 S.E.2d 337, 340-41 (2008). Under South Carolina law,

a party can acquire standing: “(1) by statute; (2) through the rubric of ‘constitutional standing’; or
(3) under the ‘public importance’ exception.” ATC S., 380 S.C. 191, 195, 669 S.E.2d 337, 339
(2008). Plaintiffs do_nof plead standing based on a statute regarding their ﬁrst and second causes
of action; however, they assert they have constitutional, public importance, taxpayer, and
associational standing. I find, as a matter of la;)v, that none of the Plaintiffs’ claims satisfy the
standing requirements. |

A. Constitutional Standing.

Plaintiffs contend they meet the common law test for constitutional standing because they
;‘foted on” the 2004 and 2016 Transportaﬁon Sales Tax referendums, based on the understanding
and representations of Council (and the ordinances) that 2004 and 2016 Transportaﬁo;l Sales Tax
reveriues would not be used to fund the MCE. See, Second Am. Compl. 99 59 and 63. Plaintiffs
cite to comments made by individual Council members during public debates over the adoption of
the 2016 Transportation Sales Tax Ordinance. Equally, the Plaintiffs claim that the expenditure
of sales tax:

... revenue(s] for the Préject directly, fnaterially, and substantially {undermine) the

goals of improved connectivity of existing roadways, safety improvements, public

transit, drainage facilities and flood control, bicycle lanes, and as a result Greenbelt

funded conservation initiatives will all suffer and not be completed as pledged and

promised by the County, [and that they] pay First Half Cent and Second Half-Cent

sales Tax on a regular basis.

See, Second Am. Compl. § 58; see also, Second Am. Compl. § 60 (emphasis added).
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At the outset, Plaintiffs alleged comments from individual Council members, if accurate,
are not binding on Council as a legislative body in 2004, 2016, or today.>2 The South Carolina
Court of Appeals in dicta rejected a similar attempt to attack individual council member’s
comments stating:

We are aware of no authority allowing someone challenging action by Council to
interrogate members individually to impeach Council’s decision. The governing
body of a municipality acts as a collective body, not as individuals, and decisions
made in this fashion are the product of debate and compromise. If individuals are
not satisfied with decisions made by members of a municipal government within
the limits of the law, their remedy is at the polls, not the courts.

Bear Enters. v. Cnty. of Greenville, 319 S.C. 137, 139 n.1, 459 S.E.2d 883, 885 (Ct.App.1995)

Moreover, Plaintiffs’ reliance on aspirational goals like “improved connectivity of existing
roadways, safety improvements, public transit, drainage facilities and flood control, bicycle lanes”
are insufficient facts to support, let alone prove, constitutional standing.” The United States

Supreme Court in Lujan v. Defenders of Wildlife provided a three-part test to establish

constitutional standing:

First, the plaintiff must have suffered an ‘injury in fact’- an invasion of a legally
protected interest which is (a) concrete and particularized, and (b) ‘actual or
imminent, not ‘conjectural’ or ‘hypothetical,”” Second, there must be a causal
connection between the injury and the conduct complained of - the injury has to be
‘fairly . . . trace[able] to the challenged action of the defendant, and not . . . thie]
result [of] the independent action of some third party not before the court.” Third,
it must be ‘likely,” as opposed to merely ‘speculative,” that the i 1nJury will be
‘redressed by a favorable decision.’

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)
(emphasis added).

2 Of note, there could be no debates by Council in 2004 regarding the use of Transportation Sales
Tax revenues for the MCE because the Project was initiated in 2006. This conundrum highlights the
deficiency in the Plaintiffs’ claims that only delineated and named roads (or for that matter, greenbelts and
mass transit systems) voted on and/or debated by Council at the time, the ordinance was adopted are eligible
for penny tax funding. I decline to construe the Transportation Act to require the same.
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The South Carolina Supreme Court in ATC S, citing Lujan, held that “[t}he principle of standing

under the United States Constitution is ‘an essenﬁal and unchanging part of the case-or-
controversy requirement of Article IIL."” ATC S., at 195, 669 S.E.2d at 339. Moreover, “[t]he

party seeking to establish standing carries the burden of demonstrating each of the three elements.

Sea Pines Ass’n for the Prot. of Wildlife, Inc. v. S.C. Dep’t of Nat. Res., 345 S.C. 594, 601, 550

S.E.2d 287, 291 (2001). The Plaintiffs fail to carry their burden to meet this test.. Equally,

Plaintiffs’ claim and status as taxpayers cannot carry their burden to demonstrate each of the three

elements. The South Carolina Supreme Court in ATC 8., rejected a similar claim holding that:

The injury to ATC, however, as a taxpayer is common to all property owners in
Charleston County. This feature of commonality defeats the constitutional
requirement of a concrete and particularized injury. As the United States Supreme
Court observed, a taxpayer lacks standing when he ‘suffers in some indefinite way
in common with people generally.” Frothingham v. Mellon, 262 U.S. 447, 488, 43
S. Ct. 597, 67 L. Ed. 1078 (1923).

" ATC S.. Inc. v. Charleston Cnty., 380 S.C. 191, 198, 669 S.E.2d 337, 340-41 (2008); see also,
Bodman v. State, 403 S.C. 60, 67, 742 S.E.2d 363, 366 (2013) (“. . . [W]e unanimously closed the
door to a litigant asserting standing simply by virtue of his status as a taxpayer for this reason.”).

Similarly, the Plaintiffs’ status as voters and members of associations with common
interests fail to meet the common law test for constitutional standing. South Carolina law provides
that:

An organization has associational standing ‘if one or more of its members will
suffer an individual injury by virtue of the contested act.” (citation omitted). ‘The
three part test for associational standing requires that an association’s members
would otherwise have standing to sue in their own right, the interests at stake are
germane to the organization’s purpose, and neither the claim asserted nor the relief
requested requires the participation of individual members in the lawsuit.’

Carnival Corp. v. Historic Ansonborough Neighborhood Ass’n, 407 S.C. 67, 76, 753 S.E.2d 846,
851 (2014) (Holding that “. . . these injuries, even if actually suffered by individual complainants,

are ‘only generalized grievances suffered by the public as a whole which are insufficient to
establish standing . . . ‘By particularized, we mean that the injury must affect the plaintiff in a
personal and individual way.’”).
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As concluded above, the taxpayers and individual association members have not. suffered a
concrete, particularized injury because they fail to show a personal interest other than that shared
in common by all members of the public.?

B. Public Importance Exception.

- Plaintiffs contend they have standing under the public importance exception to the general
standing requirement. I disagree. “This Court has long recognized the ‘public importance’
exception to the general standing requirements. ‘[S]tanding is not inflexible and standing may be
conferred upon a party when an issue is of such public importance as to reciuire its resolution for
future guidance.”” ATC S., 380 at 198, 669 S.E.2d at 341. Application of the doctrine requires a
“cautious balancing of the competing interests presented.” Id. The South Carolina Supreme Court
in ATC S. explained: |

An appropriate balance between the competing policy concerns underlying the
issue of standing must be realized. Citizens must be afforded access to the judicial

process to address alleged injustices. On the other hand, standing cannot be granted
- to every individual who has a grievance against a public official. Otherwise, public

3 Assuming arguendo that the nonprofit corporation Plaintiffs survive the first prong of the

constitutional standing test, they fail to satisfy the third prong of the three-part associational standing test
in Carnival Corp — that neither the claim asserted nor the relief requested requires the participation of
individual members in the lawsuit. Georgetown Cnty. League of Women Voters v. Smith Land Co., 393
S.C. 350, 360, 713 S.E.2d 287, 293 (2011) (Hearn, K., dissenting) (“In my view, in order to satisfy this
prong, the organization must show that the right it seeks to vindicate is common to the membership and the
interests of the harmed members in the proceeding derives from their membership. (citation omitted).
‘[T]he association may assert the rights of its members, at least so long as the challenged mfractlons
adversely affect its members’ associational ties.”).

4 Itake judicial notice of the fact that the CCL took a dlfferent stance regarding the public importance
of the MCE in a companion case when it stated:

This may be a project of significance to Charleston County Council, but that does not mean
that the public supports it or that public interest considerations necessarily favor resolving
this case in the Supreme Court. Not every dispute that.is in some way related to an
expensive transportation project merits consideration by the Supreme Court.

See, Brief of Proposed Amicus Curiae South Carolina Coastal Conservation League at 12, Case No. 2017-

001606.
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officials would be subject to numerous lawsuits at the expense of both judicial
economy and the freedom from frivolous lawsuits.

Id. 380 S.C. at 199, 669 S.E.2d at 341 (citing Sloan v. Sanford, 357 S.C. 431, 434, 593 S.E.2d 470,
472 (2004)). ‘

Plaintiffs point to several appellate cases in South Carolina namely where SCPIF was a litigant
and where the court applied the exception. However, the cases cited by the Plaintiffs are
distinguishable from this case because they involve constitutional challenges and there was no
judicial guidance addressing the issues. South Carolina law requires that:

. . . when deciding whether to confer public importance standing, courts must . . .
also determine whether the party presents an issue of public importance and
whether future guidance on that issue is needed. (citation omitted). However, as
this Court has acknowledged, since many issues may be of public interest, or
importance, ‘[t]he key . . . is whether a resolution is needed for future guidance.’

S.C. Pub. Interest Found. v. S.C. DOT, 421 8.C. 110, 118-19, 804 S.E.2d 854, 859 (2017)

" While it is correct that the South Carolina Supreme Court in S.C. DOT found that inspecting
bridges within private, gated communities was of public importance because it involved both the
conduct of a governmental entity and the expenditure of public funds. Id. However, the Court

further held that “[a]dditionally, future guidance is needed since there is no judicial guidance

addressing the issues . . ..” Id. 421 S.C. 110, 119, 804 S.E.2d 854, 859 (2017). “Although a close.

call, we find the policy concerns that we must balance in determining whether to confer public
importance standing weigh in Petitioners’ favor given the factors already mentioned and the issue
involved implicates both statutory and constitutional provisions.” Id. (emphasis added).

In this case, Plaintiffs do not allege a constitutional infirmity. More importantly, future
guidance is not needed through this Court. South Carolina law provides that the South Carolina
Department of Revenue (“SCDOR”) has a statutory duty to administer and enforce the Act. See,

Richland Cnty. v. S.C. Dep’t of Revenue, 422 S.C. 292, 306, 811 S.E.2d 758, 765 (2018) (“Based

on these authorities, the circuit court properly found that DOR’s extensive administrative,

10
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oversight, and enforcement responsibilities in the Transportation Act and throughout Title 12 of
the South Carolina Code confer upon DOR a duty in ensuring the County’s expenditures 6f Penny
Tax revenues comply with the revenue laws DOR is charged with enforcing.”).

Equally, several courts have construed the Transportation Act’s enabling legislation,
requirements, and permissible expenditures, to include permissible expenditures under the

County’s referendum. See, Douan v. Charleston Cnty. Council, 356 S.C. 602, 590 S.E.2d 484

(2003) (finding that the referendum question failed to comply with the statutory form referendum
question in the Transportation Act); Douan, W.J. v. Charleston County, bgfore the Charleston
County Boarci of Elections and Voter Registration (Nov. 15, 2004), aff’d, South Carolina Election
Commission (Dec. 3, 2004), cert. denied, South Carolina Supreme~Ct., (Jan. 20, 2005) (challenging
the County’s statutory compliance with the Transportation Act’s form referendum question and its
. concomitant delineation of projecfs derived from the 2004 Transportation Sales Tax ordinance);
Richland Cnty., 422 S.C. 292, 811 S.E.2d 758, (2018), South Carolina Public Interest Foundation

et al., v. Richland County et al, 2016-CP-40-02875, (appeal docketed, No. 2018-000794 (Ct.App.

Apr. 30, 2018) (finding that a project which lists “mass transit systems” complies with the
Transportation Act). Since there is judicial guidance on the question, I find that the public
importance exception should not be applied in this case.

I PLAINTIFFS FAIL TO STATE FACTS SUFFICIENT TO CONSTITUTE A
CAUSE OF ACTION. '

Notwithstanding this Court’s decision _ﬁndingv that the Plaintiffs lack sianding, I equally
find that the Plainﬁffs fail to state facts sufficient to constitute a cause of action regarding the
causes of action in their Complaint. A motion to dismiss under Rule 12(b)(6), SCRCP, “must be
granted if the facts and inferences reasonably deducible from them show that the plaintiff could

not prevail on any theory of the case.” Gray v. State Farm Auto. Ins. Co., 327 S.C. 646, 651, 491

10

11
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S.E.2d 272, 275 (Ct.App.1997). In a motion to dismiss, the Court must accept “well pled facts”

as true, but it need not accept “unsupported conclusions” of law. Charleston Cnty. Sch. Dist. v.

Laidlaw Transit, Inc., 348 S.C. 420, 426, 559 S.E.2d 362, 364—65 (Ct.App.2001); see also, Sec’y

of State for Defence v. Trimble Navigation Ltd., 484 F.3d 700, 705 (4th Cir. 2007) (“In reviewing
the dismissal_ ofa compiaint under Rule 12(b)(6), we may properly take judicial notice of matters
of public record.”). The test for sufficiency of a déclaratory judgment action “is not whether the
complaint shows that the plaintiff is entitled to a declaration of rights‘according to his theory, bui

whether he is entitled to a declaration of rights at all.” Dimukes v. Carletta, 269 S.C. 110, 112, 236

S.E.2d 421, 422 (1977). The United States Supreme Court in Ashcroft v. Igbal opined:
To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its face. (citation
omitted). A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged. (citation omitted). The plausibility standard is not akin
to a probability requirement, but it asks for more than a sheer possibility that a
defendant has acted unlawfully. Ibid. Where a complaint pleads facts that are

merely consistent with a defendant’s liability, it stops short of the line between
' possibility and plausibility of entitlement to relief. (citation omitted).

Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009). |

“Determining whether a complaint states a plausible claim for relief will, as the Court of Appealé
observed, be a conteXt-speciﬁc task that requires the reviewing court to draw on its judicial
experience and comniQn sense.” Id., 556 U.S. 662,A 679, 129 S. Ct. 1937, 1956 (2009).

In the case at bar, the Plaintiffs espouse inter alia the following legal theories to support
their declaratory judgment causes of action: 1) the “contract with vofcers” doctrine prohibits the
expenditure of Tra:isportation Act revenues f9r the MCE, 2) the 2004 and 2016 Transportation
Sales Tax ballot questions and ordinances do not authorize the expenditure of Transportation Sales

Tax revenues for the MCE, 3) the Coimty’s appropriation pledge unlawfully binds future councils,

11

12
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and 4) the County’s Fiscal Year 2019 appropriations of Transportation Sales Tax revenues were
unlawful.’

A. Contract with Voters Doctrine and Use of Transportation Sales Tax Revenues for
the MCE.

Plaintiffs ask this Court to take judicial notice of a circuit court'case (Estes v. Berry, 2017-
CP-17-00351) incorporating the concept of a “contract with voters” citing 16 MCQUILLIN MUN.
CORP. § 44:238 (3d ed.), which states:

Funds raised by faxation may legaily be spent only for public purposes. If there is

no specific provision relating to the disposition of revenues they may be applied in

any manner not inconsistent with the governing statute or charter provision. . . A

city violates its® ‘contract’ with voters only if it uses tax proceeds approved by -
voters in a way that the voters did not approve.

Id. at § 44:238 (3d ed.).

The provision referenced above is not applicable to this case because the Transportation Act
govemns the permissible uses of the penny tax revenues. Even if it were applicable, all the Plaintiffs
are not voters (i.e., CCL and SCPIF) or eligible to vote in Charleston County, let aloﬂe voted to
supjwort the imposition of the Transportation Salés Tax. Furthermore, if the ordi@ce
incorporating the referendum quesﬁon created a “contract with voteré,” the referendum ballot
question did not preclude the expenditure of revenues. on the MCE. The 2004 and 2016
Transportation Sales Tax referendum questions do not itemize lists of indivfdual roads, greenbelts,

or mass transit system projects to legitimize the Plaintiffs’ claims that the MCE is not an authorized

5 Plaintiffs contend that the County failed to properly appropriate funds to pay its initial draw request
from the SCDOT. However, Plaintiffs note in their Second Amended Complaint that the County rescinded
this action and simultaneously approved funding from its approved Fiscal Year 2019 Transportation Sales
Tax operating budget. Given these allegations in Plaintiffs complaint, I find that the County’s action of
rescinding the earlier approval and simultaneously approving funding from its approved Fiscal Year 2019
Transportation Sales Tax operating budget moots Plaintiffs’ declaratory judgment claim on this matter and,
therefore, dismiss the same. See, S.C. Pub. Interest Found. v. S.C. DOT, 421 S.C. 110, 120, 804 S.E.2d
854, 860 (2017) (“A case becomes moot when judgment, if rendered, will have no practical legal effect
upon the existing controversy.”).

12

13
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project. Therefore, the ballot questions do not limit the County’s discretion to finance unspecified
roads over the twenty-five-year collection period of the Transportation Sales tax.®

Moreover, under South Carolina’s Election laws, the deadline to challenge the imposition
of the 2004 or 2016 Transportation Sales Tax referendums or its enabling question has expired;
and therefore, the Transportation Sales Tax referendum ballot questions are lawful and valid. See,
S.C. Code Ann. § 7-17-30; see also, Sims v. Ham, 275 S.C. 369, 371, 271 S.E.2d 316, 318> (1980)

(“Generally, a protest must be lodged within the statutory time period or it is barred.”) (emphasis

added). Accordingly, the 2004 and 2016 Transportation Sale Tax referendum questions do not

preclude the use of Transportation Sales Tax revenues to fund the MCE project. Therefore, the

Plaintiffs fail to show how they are entitled to a declaration of a right under State law.

Since the Plaintiffs failed to timely challenge the County’s compliance with the
Transportatioﬁ Act to impose a tax for non-individually named projects in the 2004 and 2016
Transportation Sales Tax referendum questions, I equally find that the Plaintiffs'are precluded
from collaterally attacking the same issue in the 2004 and 2016 Transportation Sales Tax

| ordinances. While I am mindful f’f the fact that the Plaintiffs claim that their challenge did not
ripeﬁ until after-the passage of the referendums, that fact does not alter- the gravamen of the
Plaintiffs’ claim. The Plaintiffs claims clearly target the ordinances’ ‘delineation of non-
individually named projects, which the legislature directly tied to the questions presented to the

voters in the statutory form ballot question. See, S.C. Code Ann. § 4-37-30.

Furthermore, I find that the 2004 and 2016 Transportation Sales Tax ordinances on their |

face do not limit or restrict the use of penny tax funds for any road, to include the MCE; and

6 I note that the Plaintiffs do not challenge the expenditure of Transportation Sales Tax revenues on
greenbelts or mass transit systems in the County’s 2004 or 2016 Transportation Sales Tax ordinances or
referenda, which does not delineate individually listed greenbelt or mass transit projects.
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therefore, the ordinances comply with the Transportation Act. See, S.C. Code Ann. § 4-37-10 et
seq.; see also, Richland Cnty., 422 S.C. at 298, 811 S.E.2d at 761, 768 (“The types of projects
permitted to be funded with such a tax are ‘highways, roads, streets, bridges, mass transi.t‘ systems,
greenbelts, and other transportation-related projects.’”)(“A proper expenditure of Penny Tax funds
must be tethered to a specific transportation-related capital prbj ect or the édministration of specific
transportation project.”). It is clear from the language of the ordinances that Council listed two
projects (i.e., Project 1 and Project 2) and its intent in Project 1 was to finance the costs of
“highways, roads, streets, bridges, and other transportation-relate.d projects facilities, and drainage
facilities related thereto.™ Equally, Council provided that the tax would be imposed for 25 years
and forva maximum total cost. “‘The cardinal rule of statutory interpretation is to ascertain and

- effectuate the intent of the legislature.’; Charleston Cnty. Assessor v. LMP Props., 403 S.C. 194,

198-99, 743 S.E.2d 88, 90 (Ct.App.2‘013). “If a statute’s language is plain, unambiguous, and
conveys a clear meaning ‘the rules of statutory interpretation are nof needed and the court has no
right to impose another meaning.”” Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640
(2006). Since Council’s legislative intent is cléar from the plain words of the ordinances, the
Plaintiffs have no right to impose another meaning; and therefore, it is not enough for the Plaintiffs
to say the expenditure of sales tax revenues on the MCE is not permissible, and pass muster in a

motion to dismiss pursuant to Rule 12(b)(6). See, Gray v. State Farm Auto. Ins. Co., 327 S.C.

646, 651, 491 S.E.2d 272, 275 (Ct.App.1997)

B. Binding Future Councils and Authority to Execute the 2019 Amended IGA.

7 The 2016 Sales Tax Ordinance description of projects differs from the 2004 Sales Tax Ordinance
description in that the 2016 ordinance projects provides a non-exhaustive list of roads prefaced by the
phrase “which may include but not limited to . . . .”
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Plaintiffs ask this Court to find, as a matter of law, that it is an ultra vzres act for Counc11

to agree by contract to appropnate funding every year to meet the terms of a financmg agreement.

with the Infrastructure Bank because the financing agreement extends beyond the terms of the
members who approved the agreement. The Plaintiffs reason that neither the 2019 Amended IGA

nor the MCE project implicates the County’s busrness or proprietary powers, rather they involve

the County’s legislative'o"r governmental powers.® I disagree. First, the County is not building the ‘

- MCEor contracting away apolice power Therefore, Council is not exercising a governmental or

leglslatlve functron Second the County has entered a ﬁnancmg agreement w1th the Bank, a

3 political subd1v1sron of the State, to obtain $420 million as matchmg funds for a project that the .

SCDOT is _contractnally obligated to construct and accept into the State Highway system. The
Connty isempowered_ pursnant‘ to Home Rule “to make and execute contracts,” which is a business
power. S;t:;, S.C. Code Ann§ 4-9-30(3). Furthermore, the legislature adopted the Infrastructnre
Bank Act, which anthorizes the Bank to provide ﬁnancral assistance to local governments for «, .
. constructing and Tmproying highway and transnortation facilrties necessary for .pnhlic purposes.”
SC Code Ann § 1 1-43;120(C). The legislature also promulgated the marrimum term for financial
ass1stance S.C. Code Ann § 11-43- 180(A) (“The term of the loan or other fmancral assistance
must not exceed the useful life of the project.”). |

| More importantly, the leglslature has authorlzed the Bank and local govemments to

exercise their business powers to do the following:

8 I also disagree that Council’s approval of the 2019 Amended IGA was a legislative act that required

a public hearing and the adoption of an ordinance to execute the agreement. First, S.C. Code Ann. § 4-9-

130 provides an exhaustive list of actions which. require a public hearing before final council action.

Authorizing and executing intergovernmental agreements and contracts are not enumerated in the list. See,

~ S.C. Code Ann. § 4-9-130. Secondly, S.C. Code Ann. §.4-9-120 does not specify contracts as legislative
acts that require an ordinance to approve. See also, S.C. Code Ann. § 4-9-30(3).
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The bank may require the government unit or private entity ro enter into a financing
agreement in connection with its loan obligation or other financial assistance. The
board shall- determine the form and content of loan applications, financing
agreements, and loan obligations including the term and rate or rates of interest on
a financing agreement. The terms and conditions of a loan or other financial
assistance from federal accounts shall comply with applicable federal requirements.

S.C. Code Ann. § 11-43-180(A) (emphasis added).

In addltlon the Act authorizes local governments to perform the obllgatlons of the financing
‘ agreement, which provides:

Qualified borrowers entering into financing agreements and issuing loan
obligations to the bank may perform any acts, take any action, adopt any
proceedings, and make and carry out any contracts or agreements with the bank as
may be agreed to by the bank and any qualified borrower for the carrying out of

- the purposes contemplated by this chapter.

S.C. Code Ann.§ 11-43-190(A) (empha51s added); see also S.C. Code Ann. § 11-43- 190(C) (“A
qualified borrower may . . . pledge, assign, and grant security interest in project revenues . .. to
secure its obligations as provided in this chapter . . . to-meet its obligations under"a-'ﬁnancing
agreement RN :

Itis clear from the 2019 Amended IGA that the Infrastructure Bank requlred the County to

agree to the rev1sed terms to secure and maintain its $42O rmlhon funding for the MCE pro; ect.

The Act clearly authonzes the Bank to require a financing agreement wnthout regard to County '
Council member’s terms. Nevertheless, Plaintiffs ask this Court to construe the County 's roles

and responsibilit're_s under the 2019 Amended IGA as an exercise of its legislative or governmental

powers, rather than its business or proprietary powers. The Plaintiffs cite City of Beaufort v
Beaufort-Jasper Cnty. Water & Sewer Auth. as authority for this proposition. The South Carolina

Supreme Court in City of Beaufort held that:

The general rule is that, if the contract involves the exercise of the municipal

~ corporation’s business or proprietary powers, the contract may extend beyond the

term of the contracting body and is binding on successor bodies if, at the time the

contract was entered into, it was fair and reasonable and necessary or advantageous

"to the municipality. However, if the contract involves the legislative functions or

governmental powers of the municipal corporation, the contract is not binding on
successor boards or councils.
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City of Beaufort v. Beaufort-Jasper Cnty. Water & Sewer Auth., 325 S.C. 174, 178-79, 480 S.E.2d
728, 731 (1997).

The Plaintiffs’ reliance on City of Beaufort is misplaced when harmonized} with the Infrastructure
.Bank Act; and therefore, I decline tb do so. “The cons;ruction of a statute by the‘agenéy charged
with its-adminis.tration'will be accorded the most respectful consideration and will not be overruled
absent compelling reasons. (citation omitted) (where an agency is charged with the execution of a
statute, the agency’s interpretation should not be overruled without cogent ‘reason).” Buist v.
Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006). “The goal of statutory construction is

to harmonize conflicting statutes whenever possible and to prevent an interpretation that would

lead to a result that is plainly absurd.” Charleston Cnty. Assessor v. Univ. Ventures, LLC, 427 -

S.C. 273, 285, 831 S.E.2d 412, 418 (2019). It would lead to an absurd result to construe the
aforementioned enabling authority to require local government to agree to terms that exceed the
terms of the legisiative bédy who approved it only to find that as a matter of law it was an-ultra
vires act. Therefore, I find that the County’s contractual oblige;tions under the 2019 Amended IGA
do »ﬁot Vviolate State law, rather, they are coﬁsistent therewith. |

C. S.C. Ffeedom of information Act (“FOIA”).

As an alternative ground for relief, Plaintiffs contend that the County .vio'lated FOIA’s
closed meetings authorizatioﬁ at its August 20, 2019, Special Finance Committee meeting. I find
that the Plaintiffs pleadings fail to show a legal deficiency on this claim. Plaintiffs admit in their
complaint that Council held a Special Finance Committee meeting, and it had an agenda that listed
“Transportation Sales Tax Budget”. However, Plaintiffs challenge whether Council lawfully went
into eﬁecutive session to discuss the agenda item because thé agenda item “Transportation Sales
Tax Budget” is not a statutory reason fo; going into executive se-ssion. South Carolina law

provides in pertinent part:

17
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(a) A public body may hold a meeting closed to the public for one or more of the
following reasons: . .. '

(2) Discussion of negotiations incident to proposed contractual
arrangements and proposed sale or purchase of property, the receipt of legal advice
where the legal advice relates to a pending, threatened, or potential claim or other
matters covered by the attorney-clzent privilege, settlement of legal claims, or the
position of the public agency in other adversary s1tuat10ns involving the assertion
against the agency of a claim. '

S.C. Code Ann. § 30-4-70(a)(2) (emphasis added).
Plaintiffs assert in their Second Amended Complaint that the County stated the following reason
for going into executive session:
There is a need for an Executive Session to talk about this agenda item associated
with a lawsuit that was filed by the Coastal Conservation League against
Charleston County and I would. ask that you entertain an Executive Session to

discuss that matter and to receive legal advice. And I also believe you said there is
.aneed to address a personnel matter.

Based on the above-referenced statement alleged by the Plamtlffs I find that the County properly
held a closed meetmg, and the Plaintiffs have faxled to show how they could prevail on this theory;
and therefore, I dismiss this cause of action. See, Gray v. State Farm Auto. Ins. Co., 327 S.C. 646,
651,491 S.E.2d 272, 275 (Ct.App.1997) (“A motion to dismiss under Rule 12(b)(6), SCRCP ‘must
be granted if the facts and inferences reasonably deducible from them show that the plaintiff could
not prevail on any theory of the case.’”).? | |

TI-IEREFORE IT IS ORDERED that the Plaintiffs’ Second Amended Complaint be
dismissed.

IT IS FURTHER ORDERED that this case be ended and stricken with prejudice from the

calendar.

9 Plaintiffs also suggest that the County violated FOIA because it acted on an unnoticed item it placed
on its Special Finance Committee agenda. See, Brock v. Town of Mount Pleasant, 415 S.C. 625, 785 S.E.2d
198 (2016). 1 equally find that the Plaintiffs cannot prevail of this theory either because no unnoticed item
was added to the Special Finance Committee agenda. Therefore, no additional notice requirements were
triggered under FOIA, and Brock is not applicable to this case.
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ELECTRONICALLY FILED - 2020 Feb 24 1:38 PM - RICHLAND - COMMON PLEAS - CASE#2019CP4003032

Honorable L. #sey Manning
Fifth Judicial Circuit
\

2020

AND IT IS SO ORDERED.

Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CASE NO. 2019-CP-40-03032
South Carolina Coastal Conservation )
League, Inc., Elizabeth M. Smith, )
Abraham B. Jenkins, Jr., and South )
Carolina Public Interest Foundation, )
)
Plaintiffs, )
) .
Vs. ) ORDER DENYING PLAINTIFFS’
) MOTIONS TO ALTER OR AMEND
Charleston County, South Carolina, ) ORDER GRANTING DEFENDANT
South Carolina Transportation ) CHARLESTON COUNTY’S
Infrastructure Bank, and South ) MOTION TO DISMISS
Carolina Department of Transportation, )
' )
Defendants. )
)

This Court issued the Order Granting Defendant Charleston County’s (“County”) Motion
to Dismiss (“Order”) on February 24, 2020. On March 4, 2020, pursuant to Rule 59(e), SCRCP,
the Plaintiff South Carolina Public Interest Foundation (“SCPIF”) filed a Motion to Alter or
Amend the Order and Judgment Entered February 24, 2020. The SCPIF contends inter alia that
“. .. the Order failed to address the claim that Charleston County violated the Penny Tax Act, S.C.
Code Ann. § 4-37-10, ff., and broke their promises that the Penny Tax funds would not fund the
Mark Clark Expressway Extension Project (“The Project”).” SCPIF PL’s Mot. Recons. 1.
Equally, on March 5, 2020, pursuant to Rule 59(e), SCRCP, the Plaintiff South Carolina Coastal
Conservation League, Inc. (“CCL”) Elizabeth M. Smith, and Abraham B. Jenkins Jr., (collectively
“CCL Plaintiffs”) filed a Motion to Alter or Amend the Order and Judgment. CCL, Elizabeth M.
Smith, and Abraham B. Jenkins Jr., contend that this Court,

.. . did not directly address the claim in the Second Amended Complaint alleging

that Charleston County passed a supplemental appropriation ordinance on February
12, 2019, appropriating Half-Cent revenue, without providing the required fifteen
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day public notice and the three ordinance readings, in violation of S.C. Code Ann.
§§ 4-9-120 and -130.

CCL PlL.s’ Mot. Recons. 1.

Although the Plaintiffs timely filed their motions pursuant to Rule 59(e), SCRCP, neither
of the Plaintiffs provided the Court with a copy of these motions in accordance with Rule 59(g)
SCRCP. Therefore, based upon the failure of the Plaintiffs to comply with Rule 59(g) SCRCP, 1

deny the Plaintiffs’ motions to alter or amend. See, Smith v. Fedor, 422 S.C. 118, 126 (Ct.App.

2017) (*. . . trial court may deny the motion solely on the basis of the rule.”)
THEREFORE, IT IS ORDERED that the Plaintiffs’ mqtions to alter or amend are
denied.

AND IT IS SO ORDERED.

Honorable L. Casey Manning
Fifth Judicial Circuit

Columbia, South Carolina
, 2020
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Richland Common Pleas

Case Caption: South Carolina Coastal Conservation League Inc , plaintiff, et al vs
Charleston County South Carolina , defendant, et al

Case Number: 2019CP4003032

Type: Order/Amend

So Ordered

s/L. Casey Manning, 2061

Electronically signed on 2020-08-03 13:47:20 page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) .

South Carolina Coastal Conservation

League, Inc., Elizabeth M. Smith, Abraham

B. Jenkins, Jr., and

South Carolina Public Interest Foundation
Plaintiffs,

)

)

) CASE NO.: 2019-CP-40-03032
)

)

V. SECOND AMENDED COMPLAINT
Charleston County, South Carolina; South
Carolina Transportation Infrastructure Bank;

~and South Carolina Department of
Transportation,

(Declaratory Judgment)
Non-Jury

Defendants.

TO: THE ABOVE-NAMED DEFENDANTS

The above-named Plaintiffs, complaining of the above-named Defendants, allege and state
as follqws:

PARTIES

1. Plaintiff South Carolina Coastal Conservation League, Inc. (the “*CCL”) i; a non-
profit corporation in good standing organized and existing under South Carolina law. |

2. Plaintiffs‘Elizabeth M. Smith and Abraham B. Jenkins, Jr. are each citizens,
residents, property owners, registered voters and taxpayérs in the County of Charleston, South
Carolina.

3. The South Carolina Public Interest Foundation (“SCPIF”) is a non-profit
corboration in good standing organized and existing under South Carolina law.

4. ‘Defendant Charleston County, South Carolina (the “County”) is a county
government and body politic created under and subject to the laws of the State of South Carolina.

5. Defendant South Carolina Transportation Infrastructure Bank (the “Bank™) is a

1 of 22
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body corporate, body politic, and instrumentality of the State of South Carolina established through
1997 Act. No. 148.
6. Defendant South Carolina Department of Transportation (the “DOT”) is a state

agency of the State of South Carolina.

JURISDICTION AND VENUE
T This Honorable Court has both subject matter and personal jﬁrisdi_ction over the
parties to this action.
8. This case does not involve an alleged illegal or wrongful collection of taxes or

attempt to collect taxes by the South Carolina Department of Revenue (“SCDOR?). This case does
not seek tax refunds of any kind from either the SCDOR or any other governmental entity. Rather,
this case 'challenges Charleston County’s purported entry into a certain iﬁtergovemmental
agreemént with the Bank and the SCDOT as described herein as violative of South Carolina law.
The South Carolina Revenue Procedures Act, S.C. Code Ann. §§ 12-60-10, et seq., does not apply,
and this Court possesses subject matter jurisdiction.

9. Venue is proper in Richland County pursuant to S.C. Code Ann. § 15-7-30 and §
15-77-50. Among other things, the Bank and thve SCDOT have principal places of business and
headquarters in Richland County. Moreover, the Bank’s and the SCDOT’S performance of the
contract at issue in this case, both in terms of funding and manégement, will take place in Richland
County. Finally, one or more questions, actions, or controversies at issue in this case arise in
Richland County.

FACTUAL ALLEGATIONS
10.  This action arises out of that certain First Amended Intergovernmental Agreement

for Charleston County Mark Clark Expressway Extension Project in Charleston County, South

2 of 22
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Carolina dated January 10, 2019 and signed by the County, the Bank, and the DOT (the “Amended
IGA”). A copy of the Amended IGA is attached hereto as Exhibit A and its terms are incorporated
herein by reference.

11.  The Amended IGA addresses, among other things, the funding, management, and
construction duties and obligations associated with the controversial, complex, and costly Mark
Clark Expressway extension project from the terminus of 1-526 at U:S. Highway 17 to Folly Road
on James Island (the “Project™).

12.  This case challenges (a) language in the Amended IGA authorizing transportation
sales tax revenue to fund the Projecf, (B) language purporting to require future County Councils to
allocate by ordinance transportation sales tax revenue to the Project, (c) certain County
appropriations made ﬁursuant to the Amended IGA to date, and (d) the County’s ‘authority to
execute the Amended’ IGA in the first place.

Use of Transportation Sales Tax Revenue for the Project

13. | S.C. Code Ann. §§ 4-37-10, et seq. allows a county government to impose a
transportation sales tax not to exceed one full penny. These statutes place specific and strict
iimitations on hbw transportation sales taxes are authorized by elecfed officials, how théy are
approved by voters by way of referendum, and how they are allocated and spent.

14.  Paragraph 3.2(B) of the Amen(ied IGA states the County “shall pay from proceeds
of the Sales Tax, or any lawful source, all of the costs incurred or to be incurred to complete the
entire scope of the Extension Project in excess of the $420 million in grants from the Bank
(including past and future)” (emphasis added).

15.  The Amended IGA defines “Sales Tax” as follows:

the roads portion of the one-half percent sales and use tax established in Charleston
County by approval of a referendum following the adoption of Charleston County

30f22
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Council Ordinance Number 1324 pursuant to South Carolina Code Ann. Sections
4-37-10, et seq., as amended, entitled “Optional Methods for Financing
Transportation Facilities” and the subsequent 2016 sales and use tax established in
Charleston County by approval of a referendum following the adoption of
Charleston County Ordinance Number 1907 pursuant to South Carolina Code Ann.
Sections 4-37-10, et seq., as amended.

16.  This case challenges the assertion that either County Ordinance Number 1324 or
County Ordinance Number 1907 authorize transportation sales tax expenditures for the Project
due to the factual circuinstances surrounding their adoption and the ensuing referenda.

17. Charlestoﬁ County Ordinance Number 1324, adopted August 11, 2004, authorized
the County’s first half-cent transportation sales tax and the issuance.of $113 million in general
obligation bonds -- subject to public ‘referendum. Ordinance Number 1324 is attached hereto as
Exhibit B énd incorporated herein by reference (the “First Half-Cent”). The language of the
approved referendum is contained in Ordinance Number 1324. The referendum was approved by
a majority of voters.

18.  Ordinance Number 1324 specified the following project list for the $113 million in
general obligation bonds associated with thé First Half-Cent: |

a. $25,000,000 to begin the right-of-way acquisition and engineering process
for the widening and improvement of Johnnie Dodds Boulevard from the
Arthur Ravenel, Jr. Bridge to the 1-526 overpass;

b. $7,000,000 for Glenn McConnell Parkway/Bees Ferry Road Intersection
improvements;

c. $10,000,000 for road improvements on James Island (Folly Road and
Maybank Highway intersection improvements, Harbor View Road
Improvements, and an off-ramp interchange loop from the James Island
Connector to Folly Road);

d. $6,000,000 for a US Highway 17 access ramp onto the US Highway 61
connector near Wesley Drive;

e. $29,000,000 for acquisition and construction of a roadway connecting Ashley
Phosphate Road and the Palmetto Parkway through Spartan Blvd.; and

f.  $36,000,000 for Greenbelts.'

! The County’s Greenbelt Program began in 2004. At the time the Greenbelt Plan was created, it was determined that
at a minimum of 200,000 acres of greenspace were needed to meet the anticipated future population of the County.
The Greenbelt Plan set a goal to protect the additional 40,000 acres needed to meet the goal. As of this filing, Greenbelt

4 0f 22

27

Z2E0E00VdO6102#3SVYO - SVYIATd NOWINOD - ANVTHOIY - AV 9:0L G2 AON 6102 - 37114 ATTVOINOY10313



19.  Charleston County Ordinance Number 1454, adopted July 18, 2006, authorized the

issuance of $205 million in additional ‘bonds for specified road projects and $95 million in
additional bonds for Greenbelt projects in connection with the First Half-Cent révenue - subjeét
to public referendum. Ordinance Number 1454 is attached hereto as Exhibit C and incorporated
herein by reference. The language of the approved referendum is contained in Ordinance Number
1454. The referendum languagebspeciﬁes the folloWing project list:

a. Wldenmg and improvements to US Route. 17/Johnnie Dodds Boulevard from
the Arthur Ravenel, Jr. Bridge to the Interstate 1-526 Overpass;

b. Folly "Road (SC 171)/Maybank Highway (SC 700) Intersection
Improvements;

c. James Island Connector (SC 30) Interchange Loop to Folly Road (SC 171);

d. Harbor View Road (S-1028) Improvements; _ .

e. Interstate I-526 Loop Ramp to Glenn McConnell Parkway (SC 61 Spur);

f. Bees Ferry Road (S-57) w1den1ng from US Route 17 to Ashley RIVCI' Road
(SC 61);

g. Folly Road (SC 171)/Camp Road (S-28) Intersection Improvements;

h. Future Drive extension to Ladson Road and the extension of Northside Drive;

i. Maybank Highway (SC 700) widening- from proposed [-526/Mark Clark .

interchange to Bohicket Road/Main Road (S-20); and
j- Roadway Improvements in the Medical University area including Lockwood
Drive (S404), Courtenay Drive (S-550), and Bee Street (S-551) with
additional improvements at the Courtenay Drive intersections with.Calhoun
Street (S-404) and Spring Street.
The referendum was approved by a majority of voters..

20.  Charleston County Ordinance Number 1907, adopted August 9, 2016, authorized
the County’s second half-cent transportation sales tax and the issuance of $200 million in general
obligation bonds — subject to public referendum. Ordinance Number 1907 is attached hereto as
Exhibit D and incorporated herein by reference (the “Second Half-Cent”). The language of the

approved referendum is contained in Ordinance Number 1907. The referendum was narrowly

approved by voters by a fifty one percent (51%) margin. .

funds from the First Half-Cent have been exhausted.
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il. - Ordinance Number 1907 specified that $210 million of the Second Half-Cent
revenue would be used for Greenbelt projects and the remaining $1.89 billion would fund the
following transportation project list:

a. Projects of regional significance:

» Airport Area Roads Improvements;

* Dorchester Road Widening;

* Michaux Parkway to County line;

» US 17 at Main Road flyover; and

* Widening Main Road from Bees Ferry to Betsy Kerrison with Parkway
type section at Bohicket.

b. Projects of local significance:

» Annual Allocation continuation; -

* Resurfacing;

» Bike/Pedestrian Facilities; -

* Local Paving and Intersection Improvements;’

*  Glenn McConnell Parkway Widening;

» James Island Intersection and Pedestrian Improvements;

« Northside Drive Realignment at Ashley Phosphate Road;

* Rural Road Improvements; ‘

» Savannah Highway/Ashley River Bridges/Crosstown Congestion
Infrastructure Improvements;

» Savannah Highway Capacity and Intersection Improvements, SC;

* 41 Improvements / US 17 to Wando Bridge; and

* US 78 Improvements from US 52 to County line.

22.  Charleston County Ordinance Numbers 1324, 1454, and 1907 all Shal.’C one very
important thing in common: NONE of them mention, much less authorize, transportation sales tax
funding for the Project.

-23.  Further, neither the First Half Cent or the Second Half Cent ordinances specify all

of the project or projects or include a description of the project or projects for which the proceeds

of the tax are to be used or the estimated capital cost of the project or projects to be funded from

proceeds of the tax as required by S.C. Code Ann. § 4-37-30(A)(1)(a) and (c). Rather, the First

Half Cent ordinance specified only $113,000,000 out of $1.3 billion, less than 10%, leaving the
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remaining 90%+ unspecified. In the Second Half Cent, the ordinance specified several projects,

but not the Project, and the ordinance language did not specify “the estimated capital cost of the

project or projects.”

24.  County Council’s public deliberations prior io enacting Ordinance Number 1907
leave no doubt that the Project would not be funded with Second Half Cent revenue.

25.  On July 19, 2016, Connty Council gave Ordinance Number 1907 its first reading.
At fhat time, several projects of regional and local significance were identified in the ballot
question. The Prqject was not included, and Fhe Project: was not discuseed at this meeting.

26.  On July 21, 2016, Ordinance Number 1907 was up for second reading by County

Council.- Several important events germane to the claims at issue in this.case took place at this

meeting. They are as follows:

a. Prior to deliberating on Ordinance Number 1907, County Council went into
executive session to receive legal advice on the original intergovernmental
agreement with the Bank regarding funding and managing the Project. Upon
information and belief, funding the PI‘O_]CCt by way of Second Half- Cent
dollars was discussed during executive session.

b. After emerging from executive session, Councilmember Teddy Pryor made a
motion to add an additional ballot question to Ordinance Number 1907. This
new question would specifically authorize funding the Project up to $200
million and reduce the funding for other road projects by that same amount.
Councilmember Anna Johnson seconded that motion. After extensive debate
among the councilmembers, the motion to specifically authorize funding for
the Project failed by a five to four vote.

¢. Councilmember Herb Sass then made a motion to put a non-binding ballot
question on the referendum to gauge public support for the Project. After
extensive discussion, Councilmember Sass withdrew this motion.

d. Councilmember Vic Rawl then made a motion to add the “Johns Island
Connector” to the projects of regional significance list. Councilmember
Elliott Summey asked what the “Johns Island Connector”. meant, and
Councilmember Rawl responded it was up for interpretation. Councilmember
Joe Qualey reminded his colleagues that legal counsel for the County had
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advised against adding the Project to the referendum question.?
Councilmember Rawl’s motion failed by a vote of six to three.

e. Councilmember Rawl next moved to amend Ordinance Number 1907 by
removing the project list entirely. Councilmember Qualey seconded the
motion. In the- ensuing discussion, Councilmember Sass referred to the
Project as the “elephant in the room™ and noted his belief that Council was
“deadlocked on this issue.” The Chair stated that Council Members who said
Council would put this project out to the public for referendum and then not
honor it are being disingenuous. The Chair further stated that while
technically future Councils would have the opportunity to stray away from
the list through legislative action, he did not believe any Council would have
the will to go against a vote of the people. He pointed out that the second
question on the referendum would be a vote to issue bonds. The Chair stated
that he was disappointed with the situation with 526, but he hoped Council
wouldn’t let this “tar baby” saddle the rest of the needed projects.” The motion
failed by a vote of five to three and one abstention.

f. Councilmember Qualey then moved for a non-binding ballot question as

follows: “Do you want to complete the 526?” Councilmember Sass seconded
the motion. The motion failed by a vote of five to four.

. g. Finally, Councilmember Summey called for the second reading of Ordinance
1907 with no amendments. The vote failed by a vote of five to four.

27. “ The discussions, motions, and votes at the July 21, 2016 County Council meeting
leave no doubt that County Council explicitly rejected the concept of funding the Project with
Second Half-Cent funds. | |

28.  On July 27, 2016, a spécial meeting of 'County Council was called to reconsider
Second Reading of Ordinance Numbér 1907. The question was called, and second reading was
granted by a vote of six to one with two absent. The version of Ordinance Number 1907 approved
at second reading mirrored the version that received first reading.

29, On August 9, 2016, Ordinance Number 1907 reseived third reading. Several
important events germane to the claims at issue in this case took place at this meeting. They are as

follows:

2 In so doing, Councilmember Qualey waived attorney-client privilege on this issue.
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Councilmember Sass moved to amend Ordinance Number 1907 to remove
the list of projects from the ballot question, but not the ordinance itself.
Councilmember Condon seconded the motion. The County’s attorney
confirmed on the record that the project list, which did not include the Project,
would remain in the ordinance. The amendment passed by a vote of six to
two with one abstention.

Prior to calling the question on third reading of Ordinance Number 1907,
Councilmember Sass noted the project list contained in the ordinance, which
did not include the Project, was a well thought out list and that every project
was needed. Councilmember Pryor confirmed the Project was not under
consideration. Councilmember Johnson lamented that the Project was not
listed, and would not support it for that reason.

After calling the question, Ordinance Number 1907, as amended, was
approved by a vote of six to three. Councilmembers Johnson, Darby, and
Rawl voted “nay.”

Finally, after the adoption of Ordinance Number 1907, as amended,
Councilmember Rawl moved to place a non-binding ballot question on the
referendum where the Second Half-Cent was to be voted on. The question
would be “Do you want Charleston County to complete the Mark Clark/526
project?” Councilmember Summey seconded. The vote failed five to four. No
question pertaining to the Project was ultimately placed on the ballot.

- 30. On October 29, 2016, which was after the adoption of Ordinance Number 1907 and

mere days before the Second Half Cent referendum vote, Councilmember Sass wrote an editorial

in the Post & Courier assuring voters the Second Half-Cent would not be used to fund the Project.

This editorial is attached hereto as Exhibit E and incorporated herein by reference. Some notable

‘comments from that editorial include the following: .

a.

“The half-penny sales tax program Charleston County Council passed
this summer, which is on the November ballot, was the result of careful study
of our road and transit needs and did not include funding for the Mark
Clark [the Project].” (Emphasis added)

“The reason it could not include the Mark Clark was that those negotiations
to complete or fund the completion had not been resolved, and remain so. The
Mark Clark is a three-party contract with the county, the Infrastructure Bank
and the S.C. Department of Transportation. That funding is a contractual

matter and has nothing to do with the half-cent sales tax.” (Emphasis
added)
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c. “Worries that council will not complete these projects as proposed are
unfounded for several reasons. The first is that we have voted and given
our word_to the voters. Most of the current council wds not serving when
the first half cent was approved. But, we have worked with staff,
municipalities, and state and federal regulators to complete the named
projects the voters approved.” (Emphasis added)

31.  The Sass editorial clearly references and establishes a contract with voters,
guaranteeing Second Half-Cent monies would not be spent on the Project.

32.  The County’s Transportation Development Department, tasked with overseeing
transportation sales tax funded projects, said in a public presentation in January 2017 that, in
reference to the project list contained in Ordinance Number 1907, “every penny of the 2016 sales
tax referendum has been allocated.”

33.  The projects contained in the project lists found in Ordinance Numbers 1324, 1454,
and 1907 have not been fully funded or completed, as the County promised to voters.

34.  Given the foregoing, S.C. Code Ann. §§ 4-37-10, et seq., and the language of the
aforementioned ordinances prohibit First Half Cent and the Second Half Cent revenue from
funding the Project. Moreover, funding the Project with these specific revenué sources violates the

“contract with voters” doctrine. See, e.g., 16 MCQUILLIN MUN. CORP. § 44:238 (3d ed.).

35.  Paragraph 3.2(B) of the Amended IGA is unlawful to the extent it authorizes Project .

funding by way of the First Half-Cent and tﬁe Second Half-Cent. Neither of these revenue sources

may legally be spent on the Project, notwithstanding anything in the Amended IGA to the contrary.
Binding F uture Councils to Pledge Transportation Sales Tax Revenue

36. Paragraph 3.2(C) of the Amended IGA states “[t]he County Council shall adopt a

budget for each Fiscal Year appropriating revenues of the Sales Tax, or any federal or state grant

proceeds, or any lawful source to fund the payment obligations of the County under this
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Agreement.” (Emphasis Added).

37.  This language purports to require future Charleston County Councils to adopt
budget ordinances and supplemental appropriation ordinances committing First Half-Cent and
Second Half-Cent revenue to the Project.

38.  The Supreme Court of South Carolina has held as follows:

The general rule is that, if the contract involves the exercise of the municipal
corporation's business or proprietary powers, the contract may extend beyond the
term of the contracting body and is binding on successor bodies if, at the time the
contract was entered into, it was fair and reasonable and necessary or advantageous
to the municipality. However, if the contract involves the legislative functions
or governmental powers of the municipal corporation, the contract is not binding
on successor boards or councils.

City of Beaufort v. Beaufort-Jasper Cnty. Water & Sewer Auth., 325 S.C. 174, 179, 480 S.E.2d

728, 731 (1997) (citations omitted) (emphasis added).

39.  Neither the Amended IGA nor the Project itself implicate the County’s business or
proprietary powers. Rather, as a factual matter, the Amended IGA directly involves the legislative
functions or governmental powers of the government.

40. The‘ budget and supplemental appropriation approvél processes are quintessential

‘ legislative functions. These funding actions both require public notice and three ordinance readings
pursuant to S.C. Code Ann. §§ 4-9-120, -130. Moreover, the provision of public infrastructure is
a legislative function. | |

41.  Given the foregoing, Paragraph 3.2(C) of the Amended IGA is void and unlawful
to the extent it purports to bind future County Councils and require them to use their legislative
authority to commit First Half-Cent and Second Half-Cent revenue. Paragraph 3.2(C) is
unenforceable by the Bank, the SCDOT, or others against future County Councils.

County Appropriations Under the Amended 1GA
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42, On or about February 12, 2019, County Council voted to appropriate $3,156,640
from the transportation sales tax fund to satisfy its Fiscal Year 2019 commitment called for by the
Amended IGA.

43.  Upon information and belief, these funds have been conveyed to the SCDOT.

44.  This appropriation violates S.C. Code Ann. §§ 4-9-120 and -130 because the
County failed to provide public notice fifteen days in advance of the hearing and the requisite three
ordinance readings required by law.

45.  Instead, the County noticed this supélemental appropriation ordinance a mere
thirty-two hours prior to the vote. |

46.  For the above reasons, the County’s Fiscal Year 2019 approbriation was unlawful
and should be voided.

County Authority to Execute the Amended IGA

47.  Upon information and belief, County Council approved and executed the Amended
IGA on January 10, 2019.

48.  The County did not purport to execute the Amended IGA as bart of a settlement
agreement or through the executive session process established by the Freedom of Information
Act.

49.  The Amended IGA purports to commit specific funding levels from specific

sources, namely from First Half-Cent and Second Half-Cent revenue.

50.  Tothe extent these funding commitments are lawful, which is denied, the Amended .

IGA would have to be considered an appropriations ordinance, as a factual matter.
51.  However, prior to executing the Amended IGA, the County failed to provide public

notice fifteen days in advance of the hearing and the requisite three ordinance readings pursuant
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to S.C. Code Ann. §§ 4-9-120 and -130.
52.  Therefore, the County lacked authority to execute the Amended IGA.

STANDING ALLEGATIONS -

53.  Plaintiffs have constitutional, public importance, taxpayer, and associational
standing to seek and obtain the declaratory and other relief sought herein.

54.  The CCL is a non-profit organization represenﬁng thousands of suppoﬁers who are
citizens, residents and taxpayers in Charleston County and throughout South Carolina. _b ‘

55.  The CCL and its supporters are committed to, among other things, improved
connectivity of existing roadways, safety improvements, pub‘lic transit, drainage -facilities and
flood control, bicycle lanes, and Greenbelt-funded conservatien initiatives. Accomplishing these
objectives requires that local governments act in a transparent manner pursuant to South Carolina
law.

56; The Seuth Carolina Publie ‘Interest Foundation (“SCPIF”) is a hot—for-proﬁt
corporation organized .and existing under the laws of the State of South Carolina and dedicated to
the public interest, including the _ﬁpholding and proper application of ‘the South Carolina
Constitution. The SCPIF brings this action individually on its behalf and on behalf of all‘otheré
similarly situated, as a representative of taxpayers and because of the great pﬁblic importance of
the issues that this civil action raises and that are capable of being repeated.

57.  The County’s unautherized and unlawful commitment and diversion of First Half-
Cent and Second Half-Cent revenue to the Project, via the Amended IGA and appropriations
thereunder to date, directly threaten the CCL’s, the SCPIF’s and their supportefs’ interests.
Spending these monies on the Project will inevitably come at the expense of the specific projects

identified in Charleston County Ordinance Numbers 1324, 1454, and 1907.
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58. The County’s proposed expenditure of, at. minimum, $305 million in First Half-
Cent and Second Half-Cent revenue fdr _the Projec‘n directly, materially, and substantially
undermines the goals of improved connectivity of existing roadways, safety improvements, public
transit, drainage facilities and flood control, bicycle lanes, and as a result Greenbelt funded
conservation initiatives will all suffer and not be completed as pledged and promised. by the
County. All of these measures have neen promised to voters, including CCL’s members, and none
have been completed nor are they even remotely close to resolved. Simply put, if the County is
allowed to divert First Half-Cent and Second Half-Cent revenue to the Project, there will not be
enough money to go around.

59. .One or rnore CCL’members voted on the First Half-Cent and Second Half-Cent
referenda with the clear understanding, based on the language of the relevant ordinances and

representations by County Council, that the Project would not be funded with these funds.

60.  One or more CCL members are Charleston County taxpayers who pay First Half-

Cent and Second Half-Cent sales tax on a regular basis.

61. Given the foregoing, the CCL, the SCPIF and‘ their members have a direct, concrete,
and particularized interest in the outcome of this litigation.

62. If tnc County redirects, contrary to law, First Half-Cent and Second Half-Cent
revenue to the Projedt, the CCL, the SCPIF and their members will be directly injured.

63.  Further, Plaintiffs Smith and Jenkins voted for the referenda with the understanding
that the authorized sales tax proceeds would not be used for the funding of the 526 project and are
entitled to standing based on their status as taxpayers and fee payers, and because of the great
public importance of the issues that this civil action raisds, that are capable of being repeated and

regarding which judicial guidance is required.

14 of 22

37

ZE0E00YdO610Z#3SYO - SYd1d NOWWOD - ONVYIHOIY - WY 9101 SZ AON 6102 - Q3714 ATTVOINOY 10313



64.  Each of the above-named Plaintiffs has a personal stake in the subject matter of this
action and is a real party in interest having a réal, material, and substantial interest in the subject
matter of this action. As a result of the actions of the Defendants alleged in this complaint, the
individual Plaintiffs and those represented by the CCL organization named as Plaintiff will sustain
or are in imminent danger of sustaining direct injury of a personal nature to the Plaintiffs, not
common to all members of the general public.

65.  Each of the above-described Plaintiffs alleging taxpayer standing has as an
overriding public purpose or concern as the basis for his or its suit on behalf of their fellow
taxpayérs regarding the proper use and allocation of tax receipts by the County named as
Defendant in this action. These questions are of such substantial public importance as to warrant
a resolution by the Court for future guidance, as the public interest involved is the prevention of
the unlawful expenditures of public money. Each taxpayer Plaintiff has a real, material, and
substantial interest in whether the County followed the requirements and procedures set out in the
state constitution, state statutes and County ordinances, procedures, rules, guidelines and.customs
specifically designed to ensure wise management of the public fisc.

66.  Plaintiff CCL has standing based on the individualized injuries that have been or
will be suffered by those citizens whom it represents as a result of the actions of the Defendants
describéd in tﬁis Complaint. Supporters of this organization would otherwise have standing to sue
in their own right. The interests at stake in this case are germane to the organization's purpose.
Neither the claims CCL asserts, nor the relief it requests, requires the participation of the individual
supporters of the organization.

67.  Each of the Plaintiffs, whether alleging taxpayer standing, actual injury to its or his

real or personal property or acting on behalf of organizational members, has suffered and will
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suffer an injury in fact causally connected to the conduct complained of, which is likely to be
redressed by a favorable? decision.

68.  This Honorable Court has the power to redress the aforementioned injuries by,
among other things, declaring that First Half-Cent and Second Half-Cent revenue may not lawfully
be used to fund the Project, regardless what the Amended IGA purports to require.

69.  This case is one of utmost public importaﬁce for the State — not just the County.
Under the Amended IGA, the Bank is required to commit $420 million in public money to the
Project. The Amended IGA will result in a massive expenditure of limited resources, taking money
away from other vital transportation projects. The Project itself will significantly impaci James
Island and Johns Island, and the surrounding communities in the Charleston area.

70.  Judicial intervention is required to provide future guidance on the ability of
Charleston County Council to use these funds for the Project or to require future councils to pass
budget ordinances to allocate this tax revenue. The County intends to utilize these funds for the
Project in accordance with the Amended IGA. Without guidance from the Court, County Council
will continue to violate its contract with the voters and to bind future councils with respect to this
Project, as well as future projects. Additionally, County Council may continue to ignore public
statements and assurances made at the time a referendum is passed in order to use revenue for their
own purposes in the future. | |

71. The State’s Joint Bond Review Committee (“JBRC”) must approve the Bank’s
issuance of up to $420 million in bonds to fund its obligation under the Amended IGA. Should the
Court grant the relief requested herein, the State must decide whether to commit substantial funds
for a Project with an uncertain (at best) funding picture at the local level.

72.  Upon information and belief, the Bank and the SCDOT would not have entered into
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the Amended IGA, which resolved prior disputes and litigation between the contracting parties
under the original intergovernmental agreement governing the Project, unless tl3e County
identified speciﬁc, legal revenue sources to fund the County’s commitment to the Project.

73.  Upon information and belief, the County represented to the Bank and the SCDOT
that First Half-Cent and Second Half-Cent revenue could be legally used for the Project. This case
squarely challenges that representation.

74.  Atan April 3, 2019 JBRC subcommittee hearing, a County representative testified
no specific project lists were provided to voters in connection with the First Half-Cent and Second
Half-Cent measures. That statement of fact was not correct, based on the language of Ordinance
Numbers 1324, 1454, and 1907.

.75. At that same JBRC subcommittee hearing, the County took the position that First
Half-Cenf an;i Second Half-Cent revenue could-be spent oﬁ “anything that qualified as'a road.”
This isa misstétément of law based on the facts and circumstances at issu¢ in this case, especially
the contract with voters_doctrine.

76.  This case also gives rise to several important and ﬁovél questions of law. The
resolutioﬁ of these questions is of critical importance to the State and will provide future guidance
not jpst to the parﬁes in this case, but to county governments throughout the State interested or
engaged in transportation sales tax funding, not to mention the Baﬁk. |

FOR A FIRST CAUSE OF ACTION
Declaratory Judgment

77.  Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated
herein.

78. S.C. Code Ann. § 15-53-30 provides that any person whose rights, status or other

legal relations are affected by a contract, statute, or ordinance may have determined any question
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regarding construction or validity and obtain a declaration of rights, status or other legal relations.

. 79.  Plaintiffs seek a declaratory judgment pursuant to S.C. Code Ann. § 15-53-30 and.
Rule 57, SCRCP, for the purposes of resolving one or more actual cases and contrc;versies between
and among the parties to this case.

80.  These issues are ripe for this Court’s determination because, among other things,
the County has executed the challenged Amended IGA and begun the wrongful, unlawful and ultra
vires allocation of First Half-Cent and Second Half-Cent revenue to the Project.

81.  The County, the Bank, and the DOT are parties in interest, concerning the
declaratory relief being sought, because they are all signatories to the Amended IGA.

82.  Plaintiffs seek an Order containing the following declarations from this Court:

a. The County cannot legally spend First Half-Cent and Second Half-Cent
revenue on the project because the referenda and the ordinances that
authorized them do not comply with the express language of S.C. Code Ann.
§ 4-37-30(A)(1) which require (a) the project or projects and a description of
the project or projects for which the proceeds of the tax are to be used, and
(c) the estimated capital cost of the project or projects to be funded in whole
or in part from proceeds of the tax and the principal amount of bonds to be
supported by the tax; '

b. The County cannot legally spend First Half-Cent and Second Half-Cent
revenue on the project because the referenda and the ordinances that
authorized them listed projects other than the Project, and the Project was
never the subject of an ordinance passed by Council or the subject of a
referendum submitted to the voters;

c. The County cannot legally spend First Half-Cent and Second Half-Cent
revenue on the Project pursuant to, among other things, the “contract with
voters” doctrine. . _ :

d. Paragraph 3.2(B) of the Amended IGA is void and unenforceable to the extent
it mandates or allows the County to fund the Project with First Half-Cent and
Second Half-Cent revenue.

e. Paragraph 3.2(C) of the Amended IGA unlawfully binds future County
Councils, in contravention of State law, by mandating future County Councils
use its legislative power to adopt annual budget and supplemental
appropriation ordinances to fund the Project with First Half-Cent and Second
Half-Cent revenue.

f. The present and future County Councils are not obligated to, rather they are
prohibited from, allocating First Half-Cent and Second Half-Cent revenue to
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the Project through the annual budgetary and supplemental appropriation
processes.

g. The County’s fiscal year 2019 approprlatlon of First Half-Cent and Second
Half-Cent revenue was unlawfully adopted pursuant to S.C. Code Ann. §§ 4-
9-120 and -130.

h. The County lacked authority to execute the Amended IGA because it failed
to provide the requ151te statutory notice and ordinance readings pursuant to
S.C. Code Ann. §§ 4-9-120 and -130. _

i. The Amended IGA is not a binding, fully executed contract under South
Carolina law.

_ FOR A SECOND CAUSE OF ACTION
(Permanent Injunction and Other Equitable/Injunctive Relief)

83.  Plaintiffs restate and reiterate all preceding paragraphs as if specifically restgited
herein. -

84. . Based on the aforementioned declarations, Pléintiffs respectfully seek an Order
proﬁibiting» tfle COunty. from pledging, allocating, spending, transferring, or otherwise utilizing
First Half-Cent and Second Half-Cent revenue for the Project by way of the Amended IGA or
otherwise.

8s. Plaintiffs also respectfully seek all other injunctive and equitable relief né.cessary
and appropriate to prevent the unlawful commitment and expenditure of transportation sales tax
revenue-by Charleston County.

FOR A THIRD CAUSE OF ACTION
(Violation of the S.C. Freedom of Information Act)

86. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restafed

herein. |

87.  On or about August 20, 2019, Charleston County Council held a Special Finance

Committee meeting with an agenda item that stated: Transportation Sales Tax Budget (executive

session).
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88. When Council reached that item on the agenda, the county attorney stated: “There
is a need for an Executive Session to talk about thisA agenda item associated with a lawsuit that was
filed by ;the Coastal Coﬁservation League against Charleston County and I would ask that you
entertain an E)gecutive Session to discuss that matter and to receive legal advice. And I also believe
you said there is a need to address a personnel matter.”

89. When Council returned from executive session, the Chair stated: “No actions were
taken, no motions were made.”

90.  Council Member Moody then made the following motion without any preceding
discussion of the budget or the lawsuit: On February 12, 2019, council voted to 1.) Authorize
payment of $3,156,640 withdraw fequest for the SCDOT for the Mark Clark Expressway Project,
and, 2.) Appropriate $3,156,640 from proceeds of the Transportation Sales Tax ﬁnd balance. 1
move to rescind $3,156,640 appropriation from the Transportation Sales Tax fund balance and to
fund the payment to the SCDOT from the approved FY2019 Transportation Sales Tax operating
budget;

91.  The "Transportation Sales Tax Budget" is not an enumerated reason for going into
executive session listed in the open meetings law, S.C. Code Ann. § 30-4-70(a)-(b) (2007). -

92.  Unnoticed items may be added to an executive session discussion at the time of a
meeting, but after the executive session concludes and the public body reconvenes in open session,
aﬁy action taken or decision made must be properly noticed and, in the case of special meetings,
such items may not exceed the scope of tﬁe purpose for which the meeting was called.

93.  Notice is sufficient if the agency reflects that, upon returning to open session, action
may be taken on the items discussed during the executive session.

94.  The agenda for this Special Meeting failed to state that any action might be taken
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after the executive session, therefore it was improper for the Finance Committee to do so.

95.  These actions violated S.C. Code A_nn. § 30-4-70(a)-(b) (2007).

96.  The Plaintiffs are entitled to declaratory and injunctive relief pursuant to S.C. Code
Ann. § 30-4-100 (A) declaring that such conduct by Charleston County violated the Freedom of
Information Act and enjoining any such further conduct. Further under S.C. Code Ann. § 30-4-
100 (B), Plaintiffs are entitled to an award of attorney’s fees and costs.

FOR A FOURTH CAUSE OF ACTION
(Attorneys’ Fees Pursuant to the State Action Statute)

| 97.  Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated

herein..

98. Plainﬁffs in this case are contesting multiple instances of wrongdoing by the
County. |

99.  Should this Court grant all, or some, of the declaratory and other relief requested
he.rein, Plaintiffs respectfully request this Court deem Plaintilffs the “prevailing party” and award
attorneys’ fees and costs under S.C. Code Ann. §.15-77-300.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs prays for this Honorable Court to grant the declaratory,
injunctive, and other relief requested herein; grant attorneys’ fees and costs pursuant to S.C. Code
Ann, § 15-77-300 and S.C. Code Ann. § 30-4-100 (B) and grant such other, further, or different

relief as may be deemed just and proper.

Respectfully Submitted,
AUSTEN & GOWDER, LLC

/s/ W. Andrew Gowder, Jr.

21 of 22

44

ZE0€00¥dO6102#3SYD - SY31d NOWWOD - ANVIHOIY - WV 91:0L GZ AON 6102 - 3114 ATTVIINOY1D3 13



November __, 2019
Charleston, South Carolina

W. Andrew Gowder, Jr.
1629 Meeting Street, Suite A
Charleston, SC 29405

(843) 727-0060
andy(@austengowder.com

ATTORNEYS FOR PLAINTIFFS CCL, SMITH
AND JENKINS

SOUTHERN ENVIRONMENTAL LAW
CENTER -

Christopher K. DeScherer, Esq.
Angela Kilbert, Esq.

463 King Street

Suite B

Charleston, SC 29403

(843) 720-5270
cdescherer@selcsc.org
akilbert@selcsc.org

ATTORNEYS FOR PLAINTIFF CCL

THE CARPENTER LAW FIRM, P.C.

" /s/ James Carpenter

James Carpenter, Esq.

819 East North Street

Greenville, SC 29601

(864) 235-1269
James.carpenter@carpenterlawfirm.net

ATTORNEYS FOR SOUTH CAROLINA PUBLIC
INTEREST FOUNDATION
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FIRST AMENDED INTERGOVERNMENTAL AGREEMENT
FOR CHARLESTON COUNTY
MARK CLARK EXPRESSWAY EXTENSION PROJECT
IN CHARLESTON COUNTY, SOUTH CAROLINA

This Intergovernmental Agreement, as hereby amended, is made and entered into as of
(iisJO 2019 (this “Agreement”) by and among CHARLESTON COUNTY, SOUTH
x (the “County”), the SOUTH CAROLINA DEPARTMENT OF
TRANSPORTATION (“SCDOT™), and the SOUTH CAROLINA TRANSPORTATION
INFRASTRUCTURE BANK, a body corporate and politic and an instrumentality of the State of
South Carolina (the “Bank™), conceming the funding and oonstruction of the Charleston County
Mark Clark-Expressway Extension Project (the “Extension Project”) in Charleston County, South
Carolina, which is described in more detail herein below and in the Charleston County Application,
as supplemented, submitted to the Bank (the “Application”). The County, SCDOT and Bank are
also referred to individually hereinafter as “Party” or collecnvely, as all or some of the parties to
this Agmement as the context establishes as the “Parties.” -
WITNESSETH
WHEREAS, the Bank was created for the purpose, émong others, of selecting and

assisting in financing major transportation projects by providing financial assistance to
government units for constructing and ‘improving highway facilities necessary for public
purposes, including economic development, as is more fully set forth in the South Carolina
Tmyonaﬁon Infrastructure Bank Act (South Carolina Code Ann. Sections 11-43-110, et seq.,
as amended); and |

WHEREAS, by an application submitted to the Bank on or about December 15, 2005, as
supplemented by other submissions, the County requested financial assistance for thfee highway
projects in Charleston County: the Extension Project; the Port Access Road; and the US17/Mark
Clark Expressway Interchange; and

WHEREAS, as part of the Application, the County identified a contribution in the amount
of $354 million to be spent on County road projects from the County’s Sales Tax (as hereinafier
defined) as its proposed local match contribution for all projects in the Application on which
financial assistance was requested, and of that total proposed local match contribution, $117
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million is in the form expenditures by the Cdunty on roads to be constructed or impfoved, which
directly relate to the Extension Project an& as such constitutes the local match contribution for the
Extension Project; and

WHEREAS, at a meeting on December 15, 2005; the Board of Directors of the Bank (the
“Board”) found the Application met the criteria in Section 11-43-180(B) and that the Extension
Project, as defined in the Application, was an eligible and qualified Extension Project under the
South Carolina Transportation Infrastructure Bank Act and referred the Application to the Bank's
Evaluation Committee (the “Committee™) for review and a recommendation; apd’ .

WHEREAS, at its meeﬁ"hg of June 30, 2006, the Cg)mmittee recommended and the Board
approved financial assistance for the Extension Project, which had a total estimated cost of $420

million, in the form of an initial grant of $99 million for enginéering and environmental work and

‘acquis'ition of rights of way and a subsequent grant, or grants, not to exceed $321 million for

completion of the Extension Project from the next new funds available to the Bank after fully .

funding financial assistance for all existing obligations on all previously approved projects with
éll financial asé‘is\tance from the Bank conditioned on the aforcmcntioned'local match contribution
of $117 million ‘identified by County in the Application being made by the County and the
execution of an intergovernmental agreement between the parties in a form acceptable to the
Board; and

WHEREAS, on August 1, 2000, the Capital Improvements Joint Bond Review_ Committee
I BRC”) of the South Carolina General Assembly approved the Extension Project, as defined in
the Application, and financial assistance from the Bank for the Extension Project in the form of a
grant in the initial amount of $99 million, and subsequently approved a grant By the Bank for the
Extension Project, as defined in the Application, not to exceed $321 miilion, and the issuance of
revenue bonds by the Bank to provide that financial assistance to the Extension Project: and

WHEREAS, éfter conducting public meetings as required by the federal envi.ronmental
processes based on public input, SCDOT recommended that the Extension Project be changed
from an interstate project to a four-lane parkway with a speed limit of 35 miles per hour to 45
miles per hour with two connector roads and other revisions known as “Alternative G,” which
removed the Extension Project’s interstate designatibq_;;land which the Parties agree to implement,

and which is the subject of this Agreement; and
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WHEREAS, after receiving public input, SCDOT recommended the change in the
" Extension Project to “Alternative G,” which neither the County nor the Bank requgsted, and
Alternative G is the current scope of the Extension Project; and

WHEREAS, in 2015, SCDOT has advised the Bank and County that the estimated cost of
the Extension Project as set forth in Alternative G had increased to $725 million; and

WHEREAS, on October 2, 2018, the Board and Charleston County Council adopted
separate motions auﬁ‘non’zing representatives of the Bank and the County to negotiate an amended
intergovernmental agreement, which is subject to the final approval of the Parties, taking into
account the changes to the Extension Project and cost of the Extension Pfojcct and related matters
based on a Material Term Sheet that the County, SCDOT and Bank have agreed to use as the basis

of those negotiations; and

WHEREAS, the Bank already has expended approximately $40 million of its total -
contribution and the Bank has determined that the County has already expended and fulfilled its |

$117 million local match contribution; and »

WHEREAS, the Parties agree that the execution of this Agreement:and the undertaking of
the obligations and financial terms and requirements set forth below are valid exercises of the
Parties’ respective business and proprietary powers; and

WHEREAS, Parties agree that all applicable and relevant laws must be followed and
complied with pursﬁant to State law; and '

WHEREAS, the County, SCDOT, and the Bank now desire to set forth the respective
responsibilities of the parties for the Extension Project, inc]uﬂing the funding and construction of
the Extension Project, as amended to take into account the changes in the:Extension Project and
cost of the Extension Project and related matters; '

NOW, THEREFORE, in consideration of the mutual benefits, prornises and obligatidns
set forth herein, the sufficiency of which are hereby acknowledged ard accepted by each party
hereto, the County, SCDOT, and the Bank hereby agree as follows:

ARTICLE I

Y

1. Definitions _
For purpose of this Agreement, unless the context otherwise requires, the following terms

shall have the following meanings:
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“Account” means i‘the account of the Bank maintained by the South Carolina State
Treasurer into which is deposited monies to fund Disbursements for Eligible Costs of the
Extension Project.

“Act” means the South Carolina Transportation Infrastructure Baok Act, which is codified
as South Carolina Code Ann. Sections 11-43-110, ef seg., as amended.

“Application” means the Application for Financial Assistance submitted by the County
to the Bank on or about December 15, 2005, as supplemented by other materials
submitted by the County up to the date of this Agreement. _

“Budget” means the budget established by the Bank for the Extension Project;

“Contract”” means any contracts entered into by the County or SCDOT with any other
person or firm for engineering, design, construction, materials or similar purposes for the
Extension Project. '
“Disbursements” means the transfer or payment of monies to SCDOT for Eligible Costs
of the Extension Project or the payment of invoices or draw requests approved by Bank
-and/or its designee for Eligible Costs of the Extension Project incurred or to be incurred
pursuant to a Contract.

“Eligible Costs™ has the same meaning as set forth in Section 11-43-130 (5) of the Act as
applied to qualified projects to be funded from the state highway account of the Bank.
“Event of Default” means the uncured breach by the County, Bank or SCDOT of a
provision or obligation in this Agreement.

“Extension Project” means the highway construction and improvement project in
Charleston County congiSting of extending the Mark Clark Expressway from the current
terminus of 1-526 at U.S. Highway 17 to Folly Road on James Island.

“Sales Tax™ means the roads portion of the onc-half percent sales and use tax established
in Charleston County by approval of a referendum following the adoption of Charles;ton
County Council Ordinance Number 1324 pursuant to South Carolina Code Ann. Sections
4- 37-10, et seq., as amended, entitled-**Optional Methods for Financing Transportation
Facilitics” and the subsequent 2016 sales and use tax established in Charleston County by
approval of a referendum following the adoption of Charleston County Ordinance Number

1907 pursuant to South Carolina Code Ann. Sections 4-37-10, et seq., as amended.
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“Transportation Sales Tax Bonds™ means County’s general obligation bonds additionally
secured by the Sales Tax or revenue bonds whether now outstanding or hereinafter issued
by the County.

ARTICLE II

2. Term of Agreement

2.1 This Agreement shall be effective as of June 8, 2007, and shall terminate, except
for specific provisions which are expressly stated to survive the termination of this Agreement,,
on the date when the last of the following events occurs: (i) the Bank makes its final Disbursement
- and the County makes its final payment on the Extension Project; or (ii) the Extension Projéct,
in its full scope as defined in Aniéie Iof thj_s* Agreement, is declared completed by the SCDOT

and accepted by the SCDOT.

| 2.2 Notwithstanding the foregoing provision, the County through a resolution adopted
by its Council may petition the Bank Board to terminate this Agreement if the SCDOT cannot
obtain any of the necessary approvals, authorizations, or permits from a Federal or State
regulatory agency that is required to commence or complete construction of the Extension
Project. The County’s rcsolu;ion must be supported by documentation from the Federal or State
of South Carolina regulatory agency that has not granted such approval, authorization, or permit
that establishes it is not feasible to proceed with the Extension Project. Should such
documentation not be provided, the Bank shall be authorized to recover from the County a
percentage to be determined by the Board, not to exceed fifty percent (50%), of what the Bank
has spent at the time of the termination; however, the termination shall not be subjéct to any
further financial penalty or other remedies identified in this Agreement.

23  The Bank, through a resolution adopted by its Board, may terminate this:
Agrecment if it cannot obtain any of the necessary approvals, authorizations, or permits from a
Federal or State public body that is required for it to provide financial assistance to the Extension

:Project. The Bank’s resolution must be supported by documentation from the Federal or State
public body that has not granted such approval, authorization, or permit that establishes that the
Bank is unable to provide financial assistance to the Extension Project. Prior to the Bank taking
up such a resolution, it agrees to work cooperatively and in good faith to consider altemaiiVe;: “
Such termination shall not be subject to any financial penalty or other remedies identified in this

Agreement,,
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ARTICLE HI

Funding Commitments of Parties
- 3.1 Bank

T A The Bank shall establish a Budget for the Extension Project within the

Account of the Bank and will, from time to time, deposit into the Account, or credit the
Budget for, monies from one or more sources to fund Disbursements. The Bank will make

Disbursements. from the Account, pursuant to Article VI of this Agreement, to pay for

Eligible Costs of the Extension Project incurred, or to be incurred, dﬁgctly by the SCDOT;:

or the County or incurred, or to be incurred, for the Extension Pr(')j'ecL _

B.  Inno event at.any time shall the Bank be required to ifcrease its financial
assistance, payments, credits, disbursements, or contributions to the Ex-tepsion Project
beyond $420 million or to disburse, advance, transfer or pay from its 6wn monies in excess
of $420 million for the Extension Project. The aforesaid amount of $420 million"fincludeé
all past Disbursements or payments by the Bank under the original. Intergovemmentél
Agreement made and entered into among the Parties. After the Disbursement or payniént
of the aforesaid $420 million, the Bank shall have no financial liability for the Extension
- Project. : "

‘32 County _ :
A: . The County has spent $117 million from the proceeds of the Sales Tax for

highway and road construction and improvements as the local match contribution to the

Extension Project: That local match contribution also has been deemed by the Bank as the
local match contribution for.the U.S. 17/Mark Clark Expressway Interchange Project. -

B.  The County agrees to'pay and shall pay from proceeds of the Salés Tax, or
any lawful source, all of the costs incurred or to be incurred to complete the entire scope
of the Extension Project in excess of the $420 million in grants from the Bank (including
past and future). _

C. The County Council shall adopt a budget for each Fiscal Year appropriating
revenues of the Sales Tax, or any federal or state grant proceeds, or any lawful source to
fund the payment obligations of the Couipty under this Agreement.

D. The payments by the County under Section 3.2.B shall be made pursuant to
the provisions of Article V1 of this Agreement.
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3.3 Respective Allocations and Order of Payments

A Except as provided in Section 3.3.B and 3.3.C of this Agreement, the
County shall pay fifty percent (50%) of the remaining costs as of the date of this Agreement
for preliminary engineering, right of way acquisitions (including right of way attorneys’
fees), environmental mitigation, and related costs, and the Bank shall pay fifty pcréent
(50%) remainder of all such costs. Each of the Bank’s payments under this provision shall
be due fifteen (15) business days after the County has completed its corresponding
payment.

B. Except as provided in Sections 3.3.A, 3.3.C and 3.3.D of this Agreement,
the County-shall pay forty-five peréent (45%) of the remaining costs of the Extension
Project, and the Bank shall pay fifty-five percent (55%) of all the remaining Eligible Costs
of the Extension Project until the Bank reaches its cap of $420 million, after which the

. CoLmty shall pay all remaining costs to complete the full scope of the Extension Project..

The SCDOT estimated cash flow projections of the Extension Projqu-,:;_fi:icludihg estimates
of the Parties* respecfive annual contributions, as of the time of the execution of this
Agreement, are reflected in Schedule A to this Agreement. Each of the Bank’s payments
under this provision shall be due fifteen (15) business days after the County'has completed
its corresponding payment. Provided however, at no time will the Bank’s funding
commitment for the Extension Project be less than $420 million (i.e. if the 55-45 split cost
. share reduces the Bank’s overall funding commitment for the Extension Project below
$420 million, the County’s cost share shall be reduced to exhaust the Bank’s funding
commitment). . ' . '

C. The County shall pay one hundred percent (100%) of the attorneys’ feeé,
including those awarded to other parties, expenses and costs incurred for or associated with
lawsuits, legal proceedings, inverse condemnation actions, and administrative proceedings
relating to the Extension Project, or concerning permitting and approvals for the Extension
Project by Federal and state agencies, including, , the Federal Highway Administration,
U.S. Ammy Corps of Engineers, South Carolina Department of Health and Environmental
Control, and South Carolina Department of Natural Resources. The County shall provide
reports on such matters to the Bank and SCDOT upon the request of either of them.
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The County may, in its sole discretion, choose to settle or resolve any dispute
related to the above-described issues. However, any settlement or resolution that
materially reduces the scope of the Extension Project will be subject to the approval of the
Bank and SCDOT..

The Parties agree that if the County chooses to settle or rescive a dispute with any
party (other than the Bank or SCDOT) as identified herein, said settlement or resolution
shall not be a defaﬁlt under this Agreement unless it materially reduces the scope of
Alternative G.

.D. In no event shall the Bank’s total grants, Disbursements, liabilities or
payments under this Agreement at any time for any purpose exceed $420 million, including
all past and future grants, Disbursements and payments made by the Bank.

_ARTICLE lV».
Additignal Obligations of the County:and SCDOT.
4.1 Addifi_én_al Documents and Actions

A. At the request of the Bank, the County and SCDOT shall execute any other

documents that the Bank determines are reasonably necessary to evidence or establish the

County's or SCDOT obligations to the Bank set forth in this Agreement.

B. The County and SCDOT acknowledge that the Bank intends to raise funds
for some port.ion or all of its commitment to the Extension Project and other qualified
projects through the issuance of revenue.bonds or other indebtedness as permitted under

the Act. Accordingly, the County and SCDOT shall take such actions and enter into such

-other documents, including amendments to this Agreement or other agreements that are

consistent with the substance hereof, as may be reasonably necessary to comply with South
Carolina laws and regulations associated with such bonds or indebtedness and to satisfy
requirements for documentation and information reasonably imposed by the Bank,
prospective purchasers of such bonds, holders of such bonds, bond insurers, rating
agencies, lenders or regulatory agencies and their attorneys, advisors, and representatives;

provided, however, that such actions under this Section 4.1.B are legally permissible and

that no such action or document shall create any additional material obligation or increase

any material obligation of the County or SCDOT.
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4.2 Additional Warranties, and Covenants

The County and Bank warrant and covenant that:

A. Subject 10 section 4.2.C below, the Bank and County have full power and
authority to execute, deliver and perform and to enter into and carry out the transactions
contemplated by the provisions in this Agreement, and the execution and performance of
these provisions and transactions by the Bank or the County does not and will not violate any
applicable law or constitutional provision and does not, and will not, conflict with or result
‘in a default under any agreement or instrument to which the Bank or County is a party or by
which it'is bound or a violation of which would cause a material adverse effect to the Bank
or the County’s obligations under this Agreement. This Agreement :(;1as,vby proper action,
been duly authorized, executed and delivered by'the Bank and County. Notwithstanding the
foregoing, the Parties acknowledge they will comp!y with all applicable laws.

B. This Agreement is fully valid, binding and enforceable as to the Bank and
.Count){,,including the current and future County ‘Councils, in accordance with its terms

and ‘involves the exercise of the Bank and County's business and.proprietary powers.
Notwithstanding the foregoing, the Parties acknowledge they will comply with all
applicable laws.

C. No further authorizations, consents or approvals of governmental bodies or
agencies are required in connection with the execution and delivel;y by the Bank and
County of this Agreement and the performance of its obligations thereunder; however, the
Parties acknowledge that the Extension Project may require permits-and other approvals
by governmental agencies other than the County and Bank, and the Parties acknowledge
they will comply with all applicable laws.

D. No litigation at law. or in equity, nor any proceeding before any
governmental agency or other tribunal involving the Bank or County:is pending or, to the
knowledge of the Bank and County threatened, in which any judgment or order may be or
has been rendered, or is sought, that may have a matenal and adverse effect upon the
operations or assets of the Bank and County ér would materially or adversely affect the
validity of this Agreement, or the performance by the Bank and County of its respective
obligations thereunder or the transactions contemplated thereby, in¢luding the payments

pursuant to Article III of this Agreement. The Bank and County will immediately notify
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each other in writing if any such litigation or proceeding is commenced or, to its knowledge,
may be commenced at any time during the term of this Agreement.
£ The County will provide to the Bank an opinion of legal counsel that
concludes the County has the authonity to comply with and enforce this Agreement and its
financial terms. Such opinion will be consistent with other opinions provided to the Bank
by reci';;iémns' of similar financial assistance from the Bank examples of which have been
provided and reviewed by the County. Upon request; the Bank will provide the County a
similar opinion of counsel for the Bank.

4.3 Reimbursement of Bank

If the Bank or SCDOT determines at any time that any Disbursements or payments
made by the Bank on the Extension Project were for costs or expenses that were not
Eligible Costs'; were based on misstatements of fact by the County, SCDOT or the agents
of either of them, or were for work, services, or materials which do not meet the design
and construction speéiﬁcaﬁbns and standards of SCDOT and which have not been
corrected to meet those specifications and standards, the Bank, may disallow said
Disbursements or payments, which shall not abrogate the Bank’s funding commitment up
to the cap. Any amounts paid that were not Eligible Costs shall be paid by the County’s
portion of the costs in excess of the Bank’s funding commitment. To the extent payments
were made by the SCDOT based on misstatements of fact by the SCDOT or its agent for
work, services, or materials, which do not meet the design and construction specifications
and standards, the County and the SCDOT will develop a process by separate MOU to

resolve payment reimbursement.

44  Extension Project Reporting
The County and SCDOT shall report to the Bank in writing at least quarterly on

the status of the Extension Project, including, but not limited to, the status of design, right-
of-way acquisition, environmental and related approvals, litigation, construction schedules
and projected draw requests, project changes, project scope changes, and any other matters
identified by the Bank.

4.5 Assistance with Municipal Cooperation and Agreements
The County shall be responsible, with the assistance of the SCDOT, for obtaining

from each municipality in which any portion of the Extension Project is to be constructed
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a properly and duly executed Municipal State Highway Extension Project Agreement, as.
required by South Carolina Code Ann. Section 57-5-820, and delivering the origihal{;ﬁ;

executed Municipal State Highway Project Agreement to SCDOT. The Parties to this
Agreement acknowledge that the failure of a municipality to cooperate in executing such
an agreement may delay the Extension Project, increase the costs of the Extension Project,
result in a modification of or reduction in the scope of the Extension Project, or otherwfi‘sg
impact the Extension Project.

ARTICLE V

Extension Project Administration
5.1 Extension Project Administration

The SCDOT will administer the Extension Project for the County. The County
Administrator shall appoint a designee to serve as the day-to-day contact for the County
for the Extension Project.- The SCDOT shall oversee all planning, design, engineering,
right-of-way acquisition, contract administration, inspectiori, awarding of contracts; the
review and approval of payment of contracts, construction for the Extension Project, and
any related or necessary activities or functions of the Extension Project. Precounstruction
and construction services shall be obtained from third-party consultants or contractors by
or on behalf of SCDOT or the County through the procurement process aufhorized by law
applicable to that contract. All Contracts with third-parties shall be entered into in the
name of the County. However; should the SCDOT determine that it would be more
efficient or cost effective or would result in more expeditious completion of the Extension
Project, the SCDOT may perform any service to the Extension Project with its own forces.

The SCDOT shall be entitled to draw, and be paiii hereunder, its normal and
custornary rates for its services that are Eligible Costs of the Extension Project subject to
review and approval by the Bank or its designee as to the reasonableness of such rates and
costs and the qualification of such costs as Eligible Costs: All work, services, construction
and materials used on the Extension Project shall conform to the standards and
specifications appliéd by SCDOT. The Extension Project shall be opened for public use
upon compldiiﬁin subject to the terms of acceptance therefor set forth in Section 5.6 of this’

Agreement,
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5.2 Contracting Methods
The SCDOT or the County may solicit the contractor or consultant services needed

to complete the Extension Project by the procurement method it deems will result’in the
selection of the best qualified firm, lowest contract price, or the best value for the Extension
Project, so long as SCDOT or County is authorized by law to employ such method.
Contract forms shall be deéfgn-bid-build, design-build, or any other form or combination
of forms or projéct phases which are permissible by law that SCDOT or County determines
will result in the most cost-effective, efficient and expeditious delivery of the Extension
Project. SCDOT shall require that any such contracts, including a design-build contract,
be in the name of the County as the contracting party.

5.3 Scope of Extension Project

The scope of the Extension Project shall be as set forth in the definition of the
Extension Project in Section 1 of this Agreement. Any material reduction in that scope of
the Extension Project shall require the approval of SCDOT, the County, and the Bank and
an amendment to this Agreement,

54 Extension Project Delivery.

The SCDOT does not guarantee completion of the Extension Project within the
scope of the Extension Project and within the current estimated costs of the Extension
Project. The County shall be solely responsible for obtaining or providing additional
funding for the Extension Project if the available funds are not sufficient to complete the
entire scope of the Extension Project.

5.5  Utility Relocations
©5.5.1 Utility relocations will be paid based on prior rights. Where a utility
establishes a prior right of occupancy in its existing location, the County will be
responsible for the cost of that relocation, including all real and actual costs
associated (engineering, easements, construction, inspections, and similar costs),
and those costs will be considered project costs under this Agreement. Prior rights
may be established by the following means:
5.5.2  The utility holds a fee, and easement, or other real property interest, the

taking of which is compensable in eminent domain.
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5.5.3 The utility occupies a SCDOT right-of-way and under an existing

agreement with SCDOT is not required to relocate at its own expense.

5.5.4 Where the utility cannot establish a prior right of occupancy, the utility will

be reqﬁired to relocate at its own expense.

5.5.5 If Federal funds are used for utility relocations, the SCDOT shall comply

with applicable Federal regulations (23 C.F.R. 645 A and B).

56  Accept ance-

Upon the completion of the Extension Project, the State Highway Engineer will
recommend to the SCDOT Commission, subject to the normal mileage caps, the
acceptance of the Extension Project into the State Highway System, as defined by South
Carolina Code Ann. Section 57-3-10, as amended, for all purposes, including
maintenance. Work performed by the SCDOT on roads owned by the County or any
municipality incidental to work on the Extension Project shall not be construed as
requiring SCDOT to accept such roads into the State Highway System.

5.7  Right-of-Way Acquisition

All rights-of-way for the Extension Proj'ect shall be acquired in the name of the
SCDOT, and the laws and procedures of the State of South Carolina for acquiring rights-
of-way shall apply and be followed. Upon completion and acceptance into the State
Highway System of the Extension Project, the County will convey all its interests, if any,
in the rights-of-way for the Extension Project to the SCDOT free of all encumbrances.
58  Public Information |

The County will work cooperatively with the SCDOT and the Bank to respond to
all communications or requests for information from the public or the media conéeming
the Extension Project.

ARTICLE Vi
SCDOT Draw Requests

SCDOT may submit draw requests to the Bank and County in advance of incurring

expenditures for the Extension Project based upon the most recent project cash flow projections

for the Extension Project certified by SCDOT. Such advance draw requests shall not exceed a

period of twelve (12) calendar months. The County and Bank must fund Disbursements and
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payments on each draw request from SCDOT, subject {irst to the requirements and provisions of

Article VI of this Agreement and the order of payments provisions in § 3.3.
6.1 Conditions Precedent to Bank’s Disbursements

The Bank’s obligation to make Disbursements on the Extension Prqjéct— arises only upon

réceipt of a draw request from SCDOT, which draw request shall be in a:form approved by the

Bank, and is further conditioned upon all of the following being veriﬁedf%)y the SCDOT or the
County:

6.1.1. Preconstruction or construction activities of the Extension Project -

described in the relevant Contract and draw request shall have been or wili:be

~‘carried out substantially in accordance with the applicable plans, standards and .

specifications.
612 SCDOT approves the draw request and certifies that-the entire payment
applied for in the draw request 1s or will be for Eligibl'e Costs of the Extension
Project. ‘ | .
6:1.3 To the best of SCDOT’s knowledge, no event of default or breach of the
County or SCDOT exists under this Agreement, and no event of default or breach
by the County, SCDOT or any third party of any Contract related to the Extension
Project exists.
6.1.4 - The County shall not be in breach of any representations, warranties,
guaranteeé, covenants, péyments or obligations set forth in this Agreement up to
the date of the draw request. '
6.1.5 Each of the Bank’s payments shall be due fifteen (15) business days afier
it receives confirmation that the County has made its corresponding payment
under Section 6:2 below..
62 Conditions Precedent to County’s Payments
The County's obligation to make payments on the Extension Project arises only
upon receipt of a draw request from SCDOT, which draw request shall be in a form
approved by the County, and is further conditioned upon all of the following being verified
by the SCDOT, where applicable:
6.2.1 Preconstruction or Gionstruction activities of thi¢ Extension  Project

described in the relevant Contract and draw request have been or will be carried

Page 14 of 21

18

60

ZE0E00YdOBL0Z4ISYD - SYATd NOWWOD - ANVTHOIY - NV 9111 €0 Unf 610 - dEI'II:! AT]VOINOH.LdEI'IB

-




out substantially in accordance with the applicable plans, standards and
specifications.
6.2.2 SCDOT approves the draw request and certifieds that the entire payment
applied for in the draw request is or will be for Eligible Costs of the Extension
Project. |
6.2.3 To the best of SCDOT’s knowledge, no event of default or breach;qi-' the’
Bank or SCDOT exists under this Agreement, and no event of default or breach
by the Bank, SCDOT; or any third party of any Contract related to the Extension
Project exists.
6.2.4 The Bank shall not be in breach of any representations, warranties,’
guarantees, covenants, payments or obligations set forth in this Agreement up't6-
the date of the draw request..
6.2.5 Eacﬁ of the County’s payments shall be due thirty (130.) business dé}%s after
receipt of a draw request from SCDOT. A ’
‘ ARTICLE VII
7. Indemnification of Bank.

To the maximum extent permitted by law, the County and SCDOT shall defend, indemnify
and hold the Bank harmless from and against any and all liabilities, claims, actions, damages,
judgments and attorneys' fees and related expenses and costs in any way arising out of or relating
to the permitting, approvals, design, location, construction, modification, or operation of the
Extension Project, or any portion or component thereof; or the selection, use or payment of persons
or firms for permitting, approvals, design, construction, modification, or operation of the Extension
Project, or any portion or component thereof. In the event the County or the SCDOT does not pay
the full amount of any such indemnification owed by it to the Bank within ninety (90) days of the
date of the notiﬁcaiibn to the County or the SCDOT that such indemnification is due the Bank, or
such other time period established by the Bank, the County’s or the SCDOT's obligation to pay the
Bank for such indemnification shall be subject to the provisions of Section 11-43-210 of the Act.
The SCDOT and the County shall be responsible for all claims arising from its own wrongful acts
aﬁﬁing from any services they perform on or on behalf of the Extension Project, and in the event

of such a claim or claims, the SCDOT and the County shall be subject to the provisions of this
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Section 7 thereby requiring it to indemnify and hold harmless the Bank to the maximum extent
permitted by law. This Section 7 shall survive the termination of this Agreement.
ARTICLE VI
8. Rights and Remedies
8.1  Events of Default

In the event the County, SCDOT or Bank (the “Defaulting Party”) shall violate or
fail to comply with any provision or obligation under this Agreement (including other
agreements and obligations incorporated herein), and if such failure continues for a period
of thirty (30) days after receipt of a written notice by the Defaulting Party of such default
from the Party not in default (the “Non-Defaulting Party”), such failure shall constitute an
Event of Default hereunder. Among other rights and remedies available to the Non-
Defaulting Party under this Agreement following an uncured Event of Default, the Non-
Defaulting Party shall have the right to cease making any further Disbursements or
payments under this Agreement with respect to the Extension Project until such Event of
Default has been cured to the satisfaction of the Non-Defaulting Party.

Further, if the County or Bank fails to fulfill its funding and payment commitments
under this Agreement and fails to cure this default within thirty (30) days of written
demand, the non-defaulting Party may adopt a resolution to terminate this Agreement due
to the failure of the defaulting Party to meet its respective financial commitment and may

proceed with other remedies allowed by law or equity or autherized by this Agreement.
8.2  Remedies for Bank and County

Whenever any Event of Default by the County or Bank relating to any payment
obligation under this Agreement occurs, any one or more of the following remedies may
be pursued by and shall be available to the Non-defaulting Party in addition to those
provided in other sections of this Agreement:

A. In the event of an Event of Default of a payment obligation under this

Agreement, the Non-defaulting Party shall have access to inspect, examine, copy

and audit the books, records, accounts, and financial data of the Defaulting Party,

or any records of the Charleston County Treasurer, the State Treasurer or South

Carolina Department of Revenue pertaining to the Defaulting Party, at a time and

place agreed to among the Parties and any other state agency involved.
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B. In the event the County or SCDOT fails to make any payment or
reimbursement in full as required by any provision of this Agreement—whether
due to breach of this Agreement or due to any other reason—each acknowledges
and agrees to the authority of the State Treasurer under Section 11-43-210 of the
Act to withhold funds allotted or appropriated by the State to the County or SCDOT
and to apply those funds to make or complete any such payment on the Extension
Project or payment or reimbursement to the Bank. The County and SCDOT agree
that the current provisions of South Carolina Code Ann. Section 11-43-210 are
hereby incorporated into this Agreement verbatim as an independent and separate
contractual obligation of the County and the SCDOT and shall be enforceable
against the County and SCDOT. If the County fails to make a timely payment due
on the Extension Project under Sections 3.2, 3.3 (A) and (B), or 6.2 of this
Agreement, that failure shall be deemed and constitute a failure to pay an amount
due the Bank subject to the provisions of Section 11-43-210. The Bank will notify
the County or SCDOT prior to requesting that the State Treasurer withhold:such
funds. Alternatively, upon the County’s or SCDOT’s failure to make a payment or
reimburseﬁxent in full, the Bank may reduce its financial assistance to the Extension
Project by the amount of such payment or reimbursement.

C. fhe Parties must apply any payments recovered or received pursuant to the
rights and remedies provisions of this Agreement to complete the entire scope of
the Extension Project.

Remedies Cumulative; Nonwaiver: Attorney’s Fees

All rights and remedies of the Parties providéd for in this Agreement or in any other

related document as to any Party are cumnulative, shall survive the termination of this

Agreement, and shall be in addition to any and all other related remedies provided for or

available to the Parties at law, including those contained in the Act, or in equity. The exercise

of any right or remedy by a Party shall not in any way constitute a cure or waiver of an Event

of Default, nor invalidate any act done pursuant to any notice of the occurrence of an Event

of Default. The Party that prevails in any litigation arising under this Article VIII shall be

entitled to the payment of its reasonable attorneys’ fees and litigation costs by the Party

found by the court to have caused the Event of Default.
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ARTICLE IX
. General Conditions
9.1 Waivers -

No waiver of any Event of Default i:y a Party shall be implied from any delay or
omission by the Party to take action on account of such Event of Default, and no express
waiver shall affect any event of default other than the Event of Default specified in the waiver

and it shall.bev bpemtive only for the time and to the extent therein stated. Waivers of any

covenants, terms or conditions contained herein must be in writing and shall not be construed .

as a waiver of any subsequent or other breach of the same covenant, term or condition. The |

consent or approval by the Party to or of any act by another Party requiring further consent
or approval shall not be deemed to waive or render unnecessary the consent or approval to
or of any subsequent or similar act. No single or partial exercise of any right or remedy of
the Party hereunder shall preclude any further exercise thereof or the exercise of any other
or different right or remedy by the Party. '
9.2  Benefit and Rights of Third Parties
This Agreement is made and entered into for the sole protection and benefit of the
Bank, the SCDOT and the County, and their successors and assigns. No other persons,
firms, entities, or parties shall have any rights, or standing to assert any rights, under this
Agreement in any manner, including, but not limited to, any right to any Disbursements
or payments at any time, any right to reqﬁire the Bank to apply any portion of the amounts
committed herein that have not been disbursed by the Bank to the payment of any such
~ claim, or any right to require the Bank to exercise any right or power under this Agreement
. or arising from any Event of Default of any kind by the County or SCDOT. Nor shall the
~ Bank owe any duty or have any obligation whatsoe\;é; to any claimant for labor or services
performed or materials or supplies furnished in connection with the Extension Project. No
other persons, firms, entities, or agencies shall, under any circumstances, be decmed to be
a beneficiary of any conditions or obligations set forth m this Agreement, any or all of
which may be freely waived in whole or in part by the Bank at any time, if in its sole

discretion, it deems it desirable to do so.
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9.3  No Liability of Bank

The Bank makes no representations and assumes no obligations or duties as to any

person, firm, entity, or party, including the parties to this' Agreement, concerning the
quality of the design, construction, modification, or operation of the Extension Project, or
any portion or component thereof, or the absence therefrom of defects of any kind, The
Bank:shall not be liable in any manner to any person, firm, entity, or party, including the
Parties to this Agreement, for the design, location, construction, modification, or operation
6f the Extension Project, or the failure to design, locate, modify, operate, or construct the
Extension Project or any portion or component thereof, generally-or in any particular
manner. The Bank shall not be liable in any manner on any Contract to which it is not a
named party, the execution of which has not been properly and duly authorized by the
Board, or which has not béen so executed by the Bank.
9.4  Assignment.

The terms hereof shall be binding upon and inure to the benefit of the successors

and assigns of the Parties hereto; provided, however, neither the County nor SCDOT shall

.assign or delegate this Agreement, any of its respective rights, interest, duties or obligations

under this Agreement, or any Disbursements or payments without the prior written consent
of the Bank; and any such attempted assignment or delegation (whether voluntary or by
operation by law) without said consent shall be void. In the event that an Event of Default
by the County occurs which is not cured by the County to the satisfaction of the Bank and
SCDOT, the Bank and SCDOT may require the County to assign all Contracts, licenses,
pennmits, approvals and authorizations for the Extension Project, together with all plans,
drawings, and specifications, to SCDOT which has the option of accepting or not accepting
the assignment
9.5  Captions

The captions herein are inserted only as a matter of convenience and for reference
and in no way define, limit or describe the scope of this Agreement nor the intent or
meaning of any provision hereof.
9.6  Notices

All notices required to be given hereunder, except as otherwise provided in this

Apgreement, shall be deemed effective when received by the other Parties, through certified
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mail, registered mail, or by delivery by a nationally recognized service. All such notices

shall be addressed to the parties as follows:

Charleston County

Attn: County Administrator
4045 Bridge View Drive
North Charleston, SC 29405

South Carolina Transportation Infrastructure Bank
Chairman '

South-Carolina'TranSportation Infrastructure Bank
955 Park Street, Room 120 B
Columbia, SC 29201

South Carolina Department of Transportation:

Secretary

P.O. Box 191

Columbia, SC 29202-0191 or
955 Park Street, Room 314
Columbia, SC 29201

9.7  Amendments

Any amendment‘to this Agl;eement shall only be made through a written instrument
duly authorized and signed by each Party hereto.
9.8  Savings Clause ‘

!nvalidation of any one or moré of the provisions of this Agreement by any court
of corﬁpetent jurisdiction shall in no way affect any of the other provisions hereof, all of
which shall remain, and is intended by the Parties to remain, ih full force and effect.

9.9 Execution in Counterparts

This Agreement may be executed in one or more counterparts, each of which shall
be deemed to be an original, but all of which shall constitute one and the same instrument,
and in making proof of this Agreement it shall not be necessary to produce or account for

more than one such fully executed counterpart.
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9.10  Authority to Execute

‘By executing this Agreement, the undersigned each affirms and certifies that he
or she has authority to bind hereto the Party he or she represents and that all necessary
acts have been taken to duly authorize this Agreement under applicak_.fi_\‘ga ’;E’\_aw.
9.11  Releases -

Upon final approval of this Agreement by each of the Parties and the execution of
this Agreement each of the Parties, each Party releases the other Parties from all prior acts
and omissions concemning the Extension Project, including all alléged defaults or breaches of
‘thve terms and provisions of the Intergovernmental Agreement dated June 8, 2007 (“Original
IGA”™). Further, upon the execution of this Agreement by the Parties, the teérms of the Original
IGA remain in place, with the exception of the payment and financial provisions of the
Amended 1GA.

(SEPARATE SIGNATURE PAGES FOR EACH PARTY TO BE ADDED)
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SIGNATURE PAGE FOR BANK

IN WITNESS WHEREOF, the South Carolina Transportation Infrastructure Bank has caused this
Agreement to be executed on its behalf and its seal to be affixed hereto.

77\ John B. White, N
n Chairman 1

Rober( E. Tyson, Jr
General Counsel

(SEAL)
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SIGNATURE PAGE FOR SCDOT

IN WITNESS WHEREOF, the South Carolina Department of Transportation has-caused this Agreement
to be cxecuted on its behalf and its seal to be affixed hereto.

gt of Transportation:

. Christy A. Hall
ary™6f Transportation

By: __ &
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v g
Chief Counsel
(SEAL)
i
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SIGNATURE PAGE FOR CHARLESTON COUNTY

IN WITNESS WHEREOF. Charleston County has caused this Agreement to be exccuted on its behalf
and its seal to be affixed hereto,

Printed Nan¥:

Title: Clheitthart

Attestl; y / 07) i, %

\Printed Name

tine: (erk od Counci\

(SEAL)

[Approved by action of Charleston County Council at its meeting held on January 10, 2019]
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Ord #1324 _/ ‘ adopted 8/11/04

CHARLESTON COUNTY ORDINANCE NO. 1324

TO LEVY AND IMPOSE A ONE-HALF (2) OF ONE PERCENT SALES AND USE TAX,
SUBJECT TO A REFERENDUM, WITHIN CHARLESTON COUNTY PURSUANT TO
SECTION 4-37-30 OF THE CODE OF LAWS OF SOUTH CAROLINA 1976, AS
AMENDED; TO DEFINE THE SPECIFIC PURPOSES AND DESIGNATE THE
PROJECTS FOR WHICH THE PROCEEDS OF THE TAX MAY BE USED; TO
PROVIDE THE MAXIMUM TIME FOR WHICH SUCH TAX MAY BE IMPOSED; TO
PROVIDE THE ESTIMATED COST OF THE PROJECTS FUNDED FROM THE
PROCEEDS OF THE TAX; TO PROVIDE FOR A COUNTY-WIDE REFERENDUM ON
THE IMPOSITION OF THE SALES AND USE TAX AND THE ISSUANCE OF
GENERAL OBLIGATION BONDS AND TO PRESCRIBE THE CONTENTS OF THE
‘BALLOT QUESTIONS IN THE REFERENDUM; TO PROVIDE FOR THE CONDUCT
OF THE REFERENDUM BY THE BOARD OF ELECTIONS AND VOTER
REGISTRATION OF CHARLESTON COUNTY; TO PROVIDE FOR THE -
ADMINISTRATION OF THE TAX, IF APPROVED; TO PROVIDE FOR THE
PAYMENT OF THE TAX, IF APPROVED; AND TO PROVIDE FOR OTHER MATTERS
RELATING THERETO.

BE IT ENACTED BY THE COUNTY COUNCIL OF CHARLESTON COUNTY,
SOUTH CAROLINA, IN MEETING DULY ASSEMBLED:

Section 1. Recitals and Legislative Findings. As an incident to the enactment of
this Ordinance, the County Council of Charleston County, South Carolina (the ACounty
Council@) have made the following fi ndmgs

(@)  The South Carolina General Assembly has enacted Section 4-37-30 of the
Code of Laws of South Carolina 1976, as amended (the AAct@'), pursuant to which the county
goveming body may impose by ordinance a sales and use tax in an amount not to exceed one
percent, subject to the favorable results of a referendum, within the county area for a specific
purpose or purposes and for a limited amount of time to collect a limited amount of money.

(b) Pursuant to the terms of Section 4-37-10 of the Code of Laws of

- South Carolina 1976, as amended, the South Carolina General Assembly has authorized county
government to finance the costs of acquiring, designing, constructing, equipping and operating
highways, roads, streets and bridges and other transportation related projects either alone or in
partnership with other governmental entities. As a means to furthering the powers granted to the
County under the provisions of Section 4-9-30 and Sections 6-21-10, et. seq of the Code of Laws
of South Carolina 1976, as amended, the . County Council js authorized to form a transportation
authority or to enter into a partnership, consortium, or other contractual arrangement with one or
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more other governmental entities pursuant to Title 4, Chapter 37 of the Code of Laws of the
South Carolina 1976, as amended. The County Council has decided to provide funding for
roads, mass transit, and-greenbelts, inter alia, without the complexity of a transportation
authority or entering into a partnership, consortium, or other contractual arrangements with one
or more other governmental entities at this time; provided that nothing herein shall preclude
County Council from entering into partnerships, consortiums, or other contractual arrangements
in the future. County Council may utilize such provisions in the future as necessary or
convenient to promote the public purposes served by funding roads, mass transit, greenbelts as'
provided in this Ordinance.

() The County Council finds that a one-half of one percent sales and use tax

should be levied and imposed within Charleston County, for the following projects and purposes:

(i) For financing the costs of highways, roads, streets, bridges, and other
transportation-related projects facilities, and drainage facilities related thereto, and mass transit
systems operated by Charleston County or jointly operated by the County and other
governmental entities.

(ii) For financing the costs of greenbelts
» (the above herein collectively referred to as the Aprojects).

For a period not to exceed 25 years from the date of imposition of such tax, to fund the projects
at a maximum cost not to exceed $1,303,360,000 to be funded from the net proceeds of a sales
and use tax imposed in Charleston County pursuant to provisions of the Act. subject to approval
of the qualified electors of Charleston County in referendum to be held on November 2, 2004.
The imposition of the sales and use tax and the use of sales and use tax revenue, if approved in

the referendum, shall be subject to the conditions precedent and conditions or restrictions on the -

use and expenditure of sales and use tax revenue established by the Act, the provisions of this
Ordinance, and other applicable law. Subject to annual appropriations by County Council, sales
and use tax revenues shall be used for the costs of the projects established in this Ordinance, as it
may be amended from time to time, including, without limitation, payment of administrative
costs of the projects , and such sums as may be required in connection with the issuance of
bonds, the proceeds of which are applied to pay costs of the projects. All spending shall be
subject to an annual independent audit to be made available to the public.

()  County Council finds that the imposition of a sales and use tax in
Charleston County for the projects and purposes defined in this Ordinance for a limited time not
to exceed 25 years to collect a limited amount of money will serve a public purpose, provide
funding for roads and transportation, mass transit, and greenbelts to facilitate economic
development, promote public safety, provide needed infrastructure, promote desirable living
conditions, enhance the quality of life in Charleston County, and promote public health and
safety in the event of fire, emergency, panic, and other dangers, and prepare Charleston County
to meet present and future needs of Charleston County and its citizens.
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Section 2. Approval of Sales and Use Tax Subject to Referendum.

2.1 A sales and use tax (the ASales and Use Tax@), as authorized by the Act, is™
hereby imposed in Charleston County, South Carolina, subject to a favorable vote of a majority
of the qualified electors voting in a referendum on the imposition of the tax to be keld in
Charleston County, South Carolina on November 2, 2004,

2.2  The Sales and Use Tax shall be imposed for a period not to exceed 25 years from
the date of imposition.

2.3 The maximum cost of the projects to be funded from the proceeds of the Sales
and Use Tax shall not exceed, in the aggregate, the sum of $1,303,360,000, and the maximum
amount of net proceeds to be raised by the tax shall not exceed $1,303,360,000, which includes
administrative costs and debt service on bonds issued to pay for the projects. The estimated
principal amount of initial authorization of bonds to be issued to pay costs of the projects and to
be paid by a portion of the Sales and Use Tax is $113,000,000. The proceeds of these bonds shall
be used for the following projects, in estimated amounts as described: $25,000,000 to begin the
right-of-way acquisition and engineering process for the widening and improvement of Johnnie
Dodds Boulevard from the Arthur Ravenel, Jr. Bridge to the 1-526 overpass; $7,000,000 for
Gienn McConnell Parkway/Bees Ferry Road Intersection improvements; $10,000,000 for road
improvements on James Island (Folly Road and Maybank Highway intersection improvements,
Harbor View Road Improvements, and an off-ramp interchange loop from the James Island
Connector to Folly Road); $6,000,000 for a US Highway 17 access ramp onto the US Highway
61 connector near Wesley Drive; $29,000,000 for acquisition and construction of a roadway
connecting Ashley Phosphate Road and the Palmetto Parkway through Spartan Blvd.; and
$36,000,000 for greenbelts.

24 The Sales and Use Tax shall be expended for the costs of the following projects,
including payment of any sums as may be required for the issuance of and debt service for
bonds, the proceeds of which are applied to such projects, for the following purposes:

(i) For financing the costs of highways, roads, streets, bridges, and other
transportation-related projects facilities, and drainage facilities related thereto, and mass transit
systems operated by Charleston County or jointly operated by the County and other
governmental entities, The amount of the maximum total funds to be collected which shall be

expended for these projects and purposes shall be no more than $1,081,788,800.

(ii) For financing the costs of greenbelts. The amount of the maximum total funds
to be collected which shall be expended for these projects and purposes shall be no more than
$221,571,200.

2.5 Ifthe Sales and Use Tax is approved by a majority of the qualified electors voting

in a referendum to be held in Charleston County on November 2, 2004, the tax is to be imposed
on the first day of May, 2005 provided the Board of Elections and Voter Registration of
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Charleston County shall certify the results not later than November 30, 2004, to Charleston
County Council and the South Carolina Department of Revenue. Included in the certification
must be the maximum cost of the projects to be funded in whole or in part from the proceeds of
the tax, the maximum time specified for the imposition of the tax, and the principal amount of
initial authorization of bonds, if any, to be supported by a portion of the tax.

2.6  The Sales and Use Tax, if approved in the referendum conducted on November 2,

2004 shall terminate on the earlier of:
(1)  on April 30, 2030; or

(2)  the end of the calendar month during which the Department of Revenue
determines that the tax has raised revenues sufficient to provide the
greater of either the costs of the projects as approved in the referendum or
the cost to amortize all debts related to the approved projects.

2.7  Amounts of Sales and Use Tax collected in excess of the required proceeds must
first be applied, if necessary, to complete each project for which the tax was imposed. Any
additional revenue collected above the specified amount must be applied to the reduction of debt
principal of Charleston County on transportation infrastructure debts only.

2.8  The Sales and Use Tax must be administered and collected by the South Carolina
Department of Revenue in the same manner that other sales and use taxes are collected. The
Department may prescribe amounts that may be added to the sales price because of the tax.

2.9  The Sales and Use Tax is in addition to all other local sales and use taxes and
applies to the gross proceeds of sales in the applicable area that is subject to the tax imposed by
Chapter 36 of Title 12 of the Code of Laws of South Carolina, and the enforcement provisions of
Chapter 54 of Title 12 of the Code of Laws of South Carolina. The gross proceeds of the sale of
items subject to a maximum tax in Chapter 36 of Title 12 of the Code of Laws of South Carolina
are exempt from the tax imposed by this Ordinance. The gross proceeds of the sale of food
lawfully purchased with United States Department of Agriculture Food Stamps are exempt from
the tax imposed by this Ordinance. The tax imposed by this Ordinance also applies to tangible
property subject to the use tax in Article 13, Chapter 36 of Title 12 of the Code of Laws of South
Carolina.

2.10 Taxpayers required to remit taxes under Article 13, Chapter 36 of Title 12 of the
Code of Laws of South Carolina must identify the county in which the personal property

purchased at retail is stored, used, or consumed in this State.

2.11  Utilities are required to report sales in the county in which the consumption of the
tangible personal property occurs.
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2.12 A taxpayer subject to the tax imposed by ' 12-36-920 of the Code of Laws of
South Carolina 1976, as amended, who owns or manages rental units in more that one county
must report separately in his sales tax return the total gross proceeds from business done in each
county. :
2.13  The gross proceeds of sales of tangible personal property delivered after the
imposition date of the Sales and Use Tax, either under the terms of a construction contract
executed before the imposition date, or written bid submitted before the imposition date,
culminating in a construction contract entered into before or after the imposition date, are
exempt from the sales and use tax provided in this ordinance if a verified copy of the contract is
filed with Department of Revenue within six months after the imposition date of the sales and
use tax provided for in this Ordinance.

2.14  Notwithstanding the imposition date of the Sales and Use Tax with respect to

* services that are billed regularly on a monthly basis, the sales and use tax authorized pursuant to
this ordinance is imposed beginning on the first day of the billing period beginning on or after
the imposition date. '

Section 3. Remission of Sales and Use Tax; Segregation of Funds;

Administration of Funds; Distribution to Counties: Confidentially.

3.1 - The revenues of the Sales and Use Tax collected under this Ordinance must be
remitted to the State Treasurer and credited to a fund separate and distinct from the general fund
of the State. After deducting the amount of any refunds made and costs to the Department of
Revenue of administrating the tax, not to exceed one percent of such revenues, the State
Treasurer shall distribute the revenues quarterly to the Charleston County Treasurer and the
revenues must be used only for the purposes stated herein. The State Treasurer may correct
misallocations by adjusting subsequent distributions, but these distributions must be made in the
same fiscal year as the misallocation. However, allocations made as a result of city or county
code errors must be corrected prospectively.

32 (a)  Any outside agencies, political subdivisions or organizations designated to
receive funding from the Sales and Use Tax must annually submit requests for
funding in accordance with procedures and schedules established by the County
Administrator. The County Administrator shall prepare the proposed budget for
the Sales and Use Tax and submit it to the County Council at such time as the
County Council determines. At the time of submitting the proposed budget, the
County Administrator shall submit to the County Council a statement describing
the important features of the proposed budget.
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(b) County Council shall adopt annually and prior to the beginning of fiscal
year a budget for expenditures of Sales and Use Tax revenues. County Council
‘may make supplemental appropriations for the Sales and Use Tax following the
same procedures prescribed for the enactment of other budget ordinances. The
provisions of this section shall not be construed to prohibit the transfer of funds
appropriated in the annual budget for the Sales and Use Tax for purposes other
than as specified in the annual budget when such transfers are approved by
County Council. In the preparation of the annual budget, County Council may
require any reports, estimates, and statistics from any county agency or
department as may be necessary to perform its duties as the responsible fiscal
body of the County.

(c) Except as specifically authorized by County Council, any outside agency
or organization receiving an appropriation of the Sales and Use Tax must provide
to County Council an independent annual audit of such agency=s or
organization=s financial records and transactions and such other and more
frequent financial information as required by County Council, all in form
satisfactory to County Council.

3.3  The Department of Revenue shall furnish data to the State Treasurer and to the
Charleston County Treasurer for the purpose of calculating distributions and estimating
revenues. The information which must be supplied to the County upon request includes, but is
not limited to, gross receipts, net taxable sales, and tax liability by taxpayers. Information about
a specific taxpayer is considered confidential and is governed by the provisions of S.C. Code
Ann. ' 12-54-240. Any person violating the provisions of this section shall be subject to the
penalties provided in S.C: Code Ann. ' 12-54-240.

Section4.  Sales and Use Tax Referendum; Ballot Question.

4.1  The Board of Elections and Voter Registration of Charleston County shall
conduct a referendum on the question of imposing the Sales and Use Tax in the area of
Charleston County on Tuesday, November 2, 2004, between the hours of 7 a.m. and 7 p.m. under
the election laws of the State of South Carolina, mutatis mutandis. The Board of Elections and
Voter Registration of Charleston County shall publish in a newspaper of general circulation the
question that is to appear on the ballot, with the list of projects and purposes as set forth herein,
and the cost of projects, and shall publish such election and other notices as are required by law.

42  The referendum question to be on the ballot of the referendum to be held in
Charleston County on November 2, 2004, must read substantially as follows:
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ELECTRONICALLY FILED - 2019 Jun 03 11:16 AM - RICHLAND - COMMON PLEAS - CASE#2019CP4003032
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CHARLESTON COUNTY SPECIAL SALES AND USE TAX
QUESTION 1
I approve a special sales and use tax in the amount of one-half (2) of one percent to be imposed
in Charleston County for not more than 25 years, or until a total of $1,303,360,000 in resulting

revenue has been collected, whichever occurs first. The sales tax proceeds will be used for the
following projects:

Project (1)  For financing the costs of highways, roads, streets, bridges, and other
transportation- related projects facilities, and drainage facilities related thereto,
and mass transit systems operated by Charleston County or jointly operated by the
County and other governmental entities. $1,081,788,800.

Project (2) ' For financing the costs of greenbelts. $221,571,200.

YES

NO

Instructions to Voters:All qualified electors desiring to vote in favor of levying the special sales '

and use tax shall vote AYES;@ and

All qualified electors opposed to levying the special sales and use

tax shall vote ANO.@
QUESTION 2

I approve the issuance of not exceeding $113,000,000 of general obligation bonds of Charleston
County, payable from the special sales and use tax described in Question 1 above, maturing over
a period not to exceed 25 years, to fund completion of projects from among the categories
described in Question | above.

YES
NO

Instructions to Voters: All qualified electors desiring to vote in favor of the issuance of bonds for
the stated purposes shall vote AYES;@ and

All qualified electors opposed to the issuance of bonds for the
stated purposes shall vote ANO.@

43  Inthe referendum on the imposition of a special sales and use tax in Charleston
County, all qualified electors desiring to vote in favor of imposing the tax for the stated purposes
shall vote Ayes@ and all qualified electors opposed to levying the tax shall vote Anog. Ifa
majority of the electors voting in the referendum shall vote in favor of imposing the tax, then the
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tax is imposed as provided in the Act and this Ordinance. Expenses of the referendum must be
paid by Charleston County government.

4.4  Inthe referendum on the issuance of bonds, all qualified electors desiring to vote
in favor of the issuance of bonds for the stated purpose shall vote Ayes@ and all qualified electors
opposed to the issuance of bonds shall vote Ano@. If a majority of the electors voting in the
referendum shall vote in favor of the issuance of bonds, then the issuance of bonds shall be
authorized in accordance with S.C. Constitution Article X, Section 14, Paragraph (6). Expenses
of the referendum must be paid by Charleston County government.

Section 5. Imposition of Tax Subject to Referendum.

The imposition of the Sales and Use Tax in Charleston County is subject in all respects to the
favorable vote of a majority of qualified electors casting votes in a referendum on the question of
imposing a sales and use tax in the area of Charleston County in a referendum to be conducted
by the Board of Elections and Voter Registration of Charleston County on November 2, 2004,
and the favorable vote of a majority of the qualified electors voting in such referendum shall be a
condition precedent to the imposition of a sales and use tax pursuant to the provisions of this
Ordinance. -

Section 6. Miscellaneous.

(c) If any one or more of the provisions or portions hereof are
determined by a court of competent jurisdiction to be contrary to law, then that provision or
portion shall be deemed severable from the remaining terms or portions hereof and the invalidity
thereof shall in no way affect the validity of the other provisions of this Ordinance; if any
provisions of this Ordinance shall be held or deemed to be or shall, in fact, be inoperative or
unenforceable or invalid as applied to any particular case in any jurisdiction or in all cases
because it conflicts with any constitution or statute or rule of public policy, or for any other
reason, those circumstances shall not have the effect of rendering the provision in question
inoperative or unenforceable or invalid in any other case or circumstance, or of rendering any
other provision or provisions herein contained inoperative or unenforceable or invalid to any
extent whatever; provided, however, that the Sales and Use Tax may not be lmposcd wuthout the
favorable results of the referendum to be held on November 2, 2004

(d)  This Ordinance shall be construed and interpreted in accordance
with the laws of the State of South Carolina.

() The headings or titles of the several sections hereof shall be solely
for convenience of reference and shall not effect the meaning, construction, interpretation, or-
effect of this ordinance.

) This Ordinance shall take effect immediately upon approval at
third reading.

(8)  All previous ordinances regarding the same subject matter as this
ordinance are hereby repealed.
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ENACTED THIS 10TH DAY OF AUGUST, 2004.

(SEAL)

-élerk of Council

First Reading: __ June 26, 2004
Public Hearing: __ July 8, 2004
Second Reading: _ July 27, 2004
Third Reading: _August 10. 2004

K:iMADAMCLKOrdinances'SalesTaxOrd2004Final.wpd

CHARLESTON COUNTY COUNCIL

Chairman

10
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Ord. #1454
Adopted 7/18/06

AN ORDINANCE

ORDERING AN ELECTION FOR THE DETERMINATION OF THE QUESTION OF
WHETHER CHARLESTON COUNTY SHALL BE EMPOWERED TO ISSUE AND SELL
GENERAL OBLIGATION BONDS OF THE COUNTY IN THE AMOUNT AND FOR THE
PURPOSES SET FORTH HEREIN.

WHEREAS, pursuant to ordinance number 1324, adopted August 10, 2004 (the
"Ordinance”), Charleston County Council provided for the imposition of a ¥ of one
percent sales and use tax (the "Transportation Sales Tax") pursuant to the provisions of
Section 4-37-10 et seq. of the Code of Laws of South Carolina, 1976, as amended (the
"Act”) and subject to the favorable result of a referendum vote in the County (the
"Referendum”), and

WHEREAS, On November 2, 2004, voters in the County approved the
Referendum, allowing for the imposition of the Transbortation Sales Tax, and

WHEREAS, in addition to the approval of the imposition of the Transportation
Sales Tax, voters in the Referendum approved an additional question allowing for the
issuance of not exceeding $113,000,000 of general obligation bonds of the County to
fund projects from among the categories described in the Ordinance and the Act, and

WHEREAS After receiving extensive public input through the advnsory
committees - established by Council— the Greenbelts Advisory Board and the
Transportation Advisory Board, as well as from the Park and Recreation Commission,
the County’s transportation consﬁltants and from other sources of advice and comment,
Council finds that it is of critical importance to the success of the County’s greenbelts
and transportation programs to pursue the issuance of additional genéral obligation
bonds to further the purposes of and to finance the costs of projects authorized by the

Ordinance and the Act; and
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WHEREAS, if approved by the referendum and issued by Council, the bonds

.- would be general obligation bonds, additionally secured by an irrevocable pledge of

Transportation Sales Tax revenues; and _

WHEREAS, pursuant to the provisions of Section 14(6) of Article X of the
Constitution of South Carolina, the issuance of said bonds may be authorized by the
favorable vote of a majority of the qualified electors of the County voting in referendum
authorized by law; énd

_ WHEREAS, pursuant to the provisiohs of Section 14 of Article X and Section
11-27-40 of the Code of Laws of South Carolina, 1976, as aménded and other
applicable law, County Council may order the holding of a referendum electidh in the
County at which the question of the issuance of general obligation bonds of said political
subdivision is submitted to the qualified electors of said political subdivision,

- NOW, THEREFORE, BE IT ORDAINED BY THE COUNTY .COUNCIL OF
CHARLESTON COUNTY, SOUTH CAROLINA, IN MEETING DULY ASSEMBLED, AS
FOLLOWS:

SECTION 1

—_That the facts set forth in the recitals hereof are in all respects true and cofrect,
and IT IS SO DECLARED. -

SECTION 2

The Board of Elections and Voter Registration of Charleston County shall

conduct a referendum on the quéstion set forth herein on Tuesday, November 7, 2006,

between the hours of 7 a.m. and 7 p.m. under the election laws of the State of South
Caralina, mutatis mutandis.
SECTION 3

That the desfgnation of voting precincts for said Election shall be as established
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by Section 7-7-140, Code of Laws of South Carolina, as amended by Act 225 of 2006.
Polling places within said precincts shall be as designated by the Board of Elections and
Voter Registration of Charleston County.

SECTION4

As a result of the successful passage of the Referendum, through receipt of

collections from the Transportation Sales Tax, County Council expects to be able to

issue the bonds contemplated herein and pay the debt service therefor without the need
for property tax or other revenues. Therefore, while the bonds shall be general
obligation bonds, Council intends to pledge the Transportation Sales Tax revenues as
the source of repayment and does. not intend to levy any additional taxes or fees for the
repayment of the bonds. |

SECTION 5

5.1. That in conformity with Sections 7-13-400, 4-37-30 and 11-27-40 of the v

Code of Laws of South Carolina, 1976, as amended, and Article X, Section 14(6) of the
Constitution of South Carolina, as amended, the form‘ of ballot to be used in said
Election must read substantially as follows: |

QUESTION 1: o

Shall Charleston County be empowered to issue not exceeding
$205,000,000 of general obligation bonds of Charleston County, payable
from the %- cent special sales and use tax approved by referendum
November 2, 2004, the bonds maturing.over a period ending no later than
2030, to fund the costs of highways, roads, streets, bridges, and other
transportation- related projects facilities, and drainage facilities related
thereto, including, but not limited to the following projects:

Widening and improvements to US Route 17/Johnnie Dodds
Boulevard from the Arthur Ravenel, Jr. Bridge to the
Interstate 1-526 Overpass

Foly Road (SC 171)/Maybank Highway (SC 700)
Intersection Improvements

James Island Connector (SC 30) Interchange Loop to Folly
Road (SC 171)

Harbor View Road (S-1028) Improvements

Interstate 1-526 Loop Ramp to Glenn McConnell Parkway
(SC 61 Spur) -
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Bees Ferry Road (s-57) widening from US Route 17 to
Ashley River Road (SC 61)

Folly Road (SC 171)/Camp Road (s-28) Intersection
Improvements '

Future Drive extension to Ladson Road and the extension of
Northside Drive

Maybank Highway (SC 700) widening from proposed
I-626/Mark Clark interchange to Bohicket Road/Main Road
(S-20)

Roadway Improvements in the Medical University area
including Lockwood Drive (S404), Courtenay Drive (S-550),
and Bee Street (S-551) with additional improvements at the
Courtenay Drive intersections with Calhoun Street (S-404)
and Spring Street ‘

YES

NO

instructions to Voters:

All qualified electors desiring to vote in favor of the issuance
of bonds for the stated purposes shall vote "YES;" and

Al qualified electors opposed to the issuance of bonds for

QUESTION 2:

the stated purposes shall vote "NO."

Shall Charleston County be empowered to issue not exceeding
$95,000,000 of general obligation bonds of Charleston County, payable
from the - cent special sales and use tax approved by referendum
November 2, 2004, the bonds maturing over a period ending no later than
2030, to fund the costs of greenbelts projects.

YES

NO

Instructions to Voters:

All qualified electors desiring to vote in favor of the issuance
of bonds for the stated purposes shall vote "YES;" and all
qualified electors opposed to the issuance of bonds for the
stated purposes shall vote "NO."

5.2  In the referendum on the issuance of bonds, ali qualified electors desiring

to vote in favor of the issuance of bonds for the stated purposes shall vote

"yes" and all qualified electors opposed to the issuance of bonds shall
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vote "no". If a majority of the electors voting in the referendum shall vote
in favor of either or both questions on the issuance of bonds, then the
issuance of bonds shall be authorized in accordance with S.C.
Constitution Article X, Section 14, Paragraph (6). Expenses of the
referendum must be paid by Charleston County government.
SECTION 6
__ Pursuant to Section 7-13-35, Code of Laws of South Carolina, 1976, as
amended, and in order that all persons qualified to vote in said Election shall have full
knowledge of said Election and due notice thereof, a Notice of Election shall be
published in a newspaper of general circulation in Charleston County not later than
sixty days before the election and republished not later than two weeks after the first
notice. Pursuant to Section 4-15-50, Code of Laws of South Carolina, 1976, as
amended, at least once, not less than 15 days prior to the election, a notice of the
election must be placed in a newspaper published in the county. This notice must
include, among other information, .the amount of bonds to be issued and a brief
description of the purpose for which the procéeds of the bonds are to be applied. The
Notice shall be substantially in the form set forth in attachment A hereto.
SECTION 7
__ That the Board of Elections and Voter Registration of Charleston County be
given notice of the passage of this Ordinance, and of the action of County Council in
ordering the aforesaid Election, and be requested and directed::
(@) to join in the action of County Council in
providing for the giving of Notice of Election;
(b) toname the Managers' of Election;
(c) to provide polling places for the Election;
(d) to print and make available the form of ballot

set forth in this Ordinance;
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(e) to conduct said Election pursuant to the laws of .
this State and of the United States, receive the
returns thereof, and to report the same to County
Council.

SECTION 8 Miscellaneous. _ .

8.1 If any one | or more of the provisions or portions hereof are
determinéd by a court of competent jurisdiction to be contrary to law, then that provision
or portion shall be deemed severable from the remaining terms or portions hereof and
the invalidity _théreof shall in no way affect the validity of the other provisions of this
Ordinance; if any provisions of this Ordinance shall be held or deemed to be or shall, in

fact, be inoperaﬁve or unenforceable or invalid as applied to any particular case in any

jurisdiction or in all cases because it conflicts with any constitution or statute or rule of

public policy, or for any other reason, those circumstances shall not have the effect of
rendering the provision in question |

inoperative or unenforceable or invalid in any other case or circumstance, or of
rendering any other pfovision or provisions herein contained inoperative or
unenforceable orainvalid to any eitent whafever.

8.2 This Ordinance shall be construed and interpreted in accordance
with the laws of the State of South Carolina.

8.3 The headings or titles of the several sections hereof éhall be solely
for convenience' of referenée and shall not effect the meaniﬁg.' construcfion,
interpretation, or effect of this ordinance.

8.4 The County Attorney, or his designee, is authorized and directed to
submit this ordinance and other information necessary to the United States Department
of Justice to obtain pre-clearance pursuant to Section 5 of the Vofing Rights Act

regarding any and all aspects that may be subject to such pre-clearance.
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8.5 The County. Administrator, or his designee, is hereby authorized
and directed to undertake any and all additional acts necessary and proper for the
holdfng of the referendum described herein pursuant to applicable law. .

8.6 This Ordinance shall take effect immediatély upon approval at third

reading. :
DULY ADOPTED this 18th day of July, 2006.

: Leon E. Stavrinakis
Chairman, Charleston County Council

Attest:
Beverly T. Craven
Clerk of Council

First Reading: June 7, 2006
Second Reading: June 21, 2006

Third Reading:  July 18, 2006

89

2€0£00¥dO610Z#3SYO - SYIT1d NOWWOD - ONVTHOIY - WV gLt eounp6i0c - a4 ATIVOINOY1D313



NOTICE OF ELECTION |
STATE OF SOUTH CAROLINA COUNTY OF CHARLESTON

Notice is hereby given that the General Election for Federal, State and County officers,
Statewide Constitutional Amendment questions and any local questions will be held at
the voting precincts fixed by law in this County on Tuesday, November 7, 2006, this day
being Tuesday following the first Monday, as prescribed by the State Constitution.

Any person wishing to register to vote in this election must do so no later than October
7, 2006.

The polls shall be open from 7:00 a.m. until 7:00 p.m. at the locations designated below
[TO BE COMPLETED]. The Managers of Election shall see that each person offering to
vote takes the oath that he/she is qualified to vote at this election according to the
Constitution of this State and he/she has not voted before in this election.

Voters who are blind, physically disabled, or unable to read or write are entitled to
assistance in casting their ballot. This assistance may be given by anyone the voter
chooses except his employer, an agent of his employer, or an officer or agent of his
union. The Managers must be notified if assistance is needed.

Voters who are unable to enter their polling place due to physical handicap or age may
vote in the vehicle in which they drove, or were driven, to the polls. When notified, the
Managers will help these voters using the curbside voting provision.

In an effort to notify the disabled voter of inaccessibility of a pclling place, an asterisk *
is being placed after a polling place that is listed below. The asterisk mdlcates a polling
place is inaccessible to handlcapped voters.

Registered electors who cannot vote in person may be eligible to vote by absentee
ballot. Persons wishing more information concerning absentee voting should contact the
Board of Elections and Voter Registration of Charleston County at 744-VOTE (8683).

At 2:00 p.m. on election day the County Election Commission will begin its examination
of the absentee ballot return envelopes at the Board of Elections & Voter Reglstratlon
office, 4367 Headquarters Road, North Charleston SC.

On Friday, November 10, 2006 at 10:00 a.m. the County Board of Canvassers will hoId
a hearing to determine the validity of all ballots cast in these elections. This hearing will
be at the Board of Elections and Voter Registration office, 4367 Headquarters Road,
North Charleston, SC.
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The following Countywide Referendum Questions will appear on the ballot:

QUESTION 1:

Shall "Charleston County be empowered to issue not exceeding
$205,000,000 of general obligation bonds of Charleston County, payable
from the %- cent special sales and use tax approved by referendum -
November 2, 2004, the bonds maturing over a period ending no later than
2030, to fund the costs of highways, roads, streets, bridges, and other
transportation- related projects facilities, and drainage facilities related
thereto, including, but not limited to the following projects:

Widening and improvements to US Route 17/Johnnie Dodds
Boulevard from the Arthur Ravenel, Jr. Bridge to the
Interstate I-526 Overpass

Folly Road (SC 171)/Maybank Highway (SC 700)
Intersection Improvements

James Island Connector (SC 30) Interchange Loop to Folly
Road (SC 171) A

Harbor View Road (S-1028) Improvements

Interstate 1-526 Loop Ramp to Glenn McConnell Parkway
(SC 61 Spur)

Bees Ferry Road (s-57) widening from US Route 17 to

. Ashley River Road (SC 61)
Folly Road (SC 171)/Camp Road (s- 28) Intersection
" Improvements
Future Drive extension to Ladson Road and the extension of
Northside Drive '

Maybank Highway (SC 700) - wudenlng from proposed
I-526/Mark Clark interchange to Bohicket Road/Main Road
(S-20)

Roadway Improvements in the Medlcal University area
including Lockwood Drive (S404), Courtenay Drive (S-550),
and Bee Street (S-551) with additional improvements at the
Courtenay Drive intersections with Calhoun Street (S-404)
and Spring Street

QUESTION 2: '
Shall Charleston County be empowered to issue not exceeding $95,000,000 of
general obligation bonds of Charleston County, payable from the %- cent special
sales and use tax approved by referendum November 2, 2004, the bonds
maturing over a period ending no later than 2030, to fund the costs of greenbeits
projects?

The questions are being submitted at the direction of the Charleston County Council
pursuant to Sections 7-13-400, 4-37-30, and 11-27-40 of the Code of Laws of South
Carolina 1976, as amended, and Article X, Section 14(6) of the South Carolina

Constitution. As a result of the successful passage of the sales tax referendum held
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November 2, 2004, through receipt of collections from the transportation sales tax,
County Council expects to be able to issue the bonds described above and pay the debt
service therefore without the need for property tax or other revenues. Therefore, while
the bonds shall be general obligation bonds, County Council intends to pledge the
transportation sales tax revenues as the source of repayment and does not intend to
levy any additional taxes or fees for the repayment of the bonds.
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EXHIBIT D
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#1907
Adopted 8/9/16

AN ORDINANCE =

TO LEVY AND IMPOSE A ONE-HALF (1/2) OF ONE PERCENT SALES AND USE
TAX, SUBJECT TO A REFERENDUM, WITHIN CHARLESTON COUNTY PURSUANT
TO SECTION 4-37-30 OF THE CODE OF LAWS OF SOUTH CAROLINA 1976, AS
AMENDED; TO DEFINE THE SPECIFIC PURPOSES AND DESIGNATE THE
PROJECTS FOR WHICH THE PROCEEDS OF THE TAX MAY BE USED; TO
PROVIDE THE MAXIMUM TIME FOR WHICH SUCH TAX MAY BE IMPOSED; TO
PROVIDE THE ESTIMATED COST OF THE PROJECTS FUNDED FROM THE
PROCEEDS OF THE TAX; TO PROVIDE FOR A COUNTY-WIDE REFERENDUM ON
THE IMPOSITION OF THE SALES AND USE TAX AND THE ISSUANCE OF
GENERAL OBLIGATION BONDS AND TO PRESCRIBE THE CONTENTS OF THE
BALLOT QUESTIONS IN THE REFERENDUM; TO PROVIDE FOR THE CONDUCT
OF THE REFERENDUM BY THE BOARD OF ELECTIONS AND VOTER
REGISTRATION OF CHARLESTON COUNTY; TO PROVIDE FOR THE
ADMINISTRATION OF THE TAX, IF APPROVED; TO PROVIDE FOR THE
PAYMENT OF THE TAX, IF APPROVED; AND TO PROVIDE FOR OTHER MATTERS
RELATING THERETO.

BE IT ENACTED BY THE COUNTY COUNCIL OF CHARLESTON COUNTY, SOUTH
CAROLINA, IN MEETING DULY ASSEMBLED:

Section 1. Recitals and Legislative Findings. As an incident to the enactment of
this Ordinance, the County Council of Charleston County, South Carolina (the “County
Council™) has made the following findings:

1.1 The South Carolina General Assembly has enacted Section 4-37-30 of the Code of
Laws of South Carolina 1976, as amended (the “Act”), pursuant to which the county governing
body may impose by ordinance a sales and use tax in an amount not to exceed one percent,
subject to the favorable results of a referendum, within the county area for a specific purpose or
purposes and for a limited amount of time to collect a limited amount of money.

1.2 Pursuant to the terms of Section 4-37-10 of the Code of Laws of South Carolina
1976, as amended, the South Carolina General Assembly has authorized counly government to
finance the costs of highways, roads, streets, bridges and other transportation related projects
either alone or in partnership with other governmental entities. As a means to furthering the
powers granted to the County under the provisions of Section 4-9-30 and Sections 6-21-10, er
seq. of the Code of Laws of South Carolina 1976 as amended, the County Council is authorized
to form a transportation authority or to enter into a partnership, consortium, or other contractual
arrangement with one or more other governmental entities pursuant to Title 4, Chapter 37 of the
Code of Laws of the South Carolina 1976, as amended. The County Council has decided to
providc funding for highways, roads, streets, bridges, mass transit systems, greenbelts, and other
transportation-related projects, inter alia, without the complexity of a transportation authority or
entering into a partnership, consortium, or other contractual arrangements with one or more other
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governmental entities at this time; provided that nothing herein shall preclude County Council
from cntering into partnerships, consortiums, or other contractual arrangements in the future.
County Council may utilize such provisions in the future as necessary or convenient to promote
the public purposes served by funding highways, roads, streets, bridges, mass transit systems,
greenbelts, and other transportation-related projects as provided in this Ordinance.

1.3 The County Council finds that a one-half of one pefcent sales and use tax should
be levied and imposed within Charleston County, for the following projects and purpose:

(1) For financing the costs of highways, roads, streets, bridges, and other
transportation-related projects facilities, and drainage facilities related thereto, and mass
transit systems operated by Charleston County or jointly operated by, the County and
other governmental entities. '

(ii) For financing the costs of greenbelts.
(the above herein referred to as the “projects”).

For a period not to exceed 25 years from the date of imposition of such tax, to fund the projects
at a maximum cost not to exceed $2,100,000,000 to be funded from the net proceeds of a sales
and use tax imposed in Charleston County pursuant to provisions of the Act, subject to approval
of the qualified electors of Charleston County in referendum to be held on November 8, 2016.
The imposition of the sales and use tax and the use of sales and use tax revenue, if approved in
the referendum, shall be subject to the conditions precedent and conditions or restrictions on the
usc and expenditure of sales and use tax revenue established by the Act, the provisions of this
Ordinance, and other applicable law. Subject to annual appropriations by County Council, sales
and use tax revenues shall be used for the costs of the projects established in this Ordinance, as it
may be amended from time to time, including, without limitation, payment of administrative
costs of the projects, and such sums as may be required in connection with the issuance of bonds,
the proceeds of which are applied to pay costs of the projects. All spending shall be subject to an
annual independent audit to be made available to the public.

1.4 County Council finds that the imposition of a sales and use tax in Charleston
County for the projects and purposes defined in this Ordinance for a limited time not to exceed
25 years to collect a limited amount of money will serve a public purpose, provide funding for
highways, roads, streets, bridges, mass transit systems, greenbelts, and other transportation-
related projects as provided in this Ordinance to facilitate economic development, promote
public safety, provide needed infrastructure, promote desirable living conditions, enhance the
quality of life in Charleston County, and promote public health and safety in the event of fire,
emergency, panic, and other dangers, and prepare Charleston County to mect present and future
needs of Charleston County and its citizens.
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Section 2. .Approval of Sales and Use Tax Subject to Referendum,

2.1 A sales and use lax (the “Sales and Use Tax™), as authorized by the Act, is hereby
imposed in Charleston County, South Carolina, subject to a favorable vote of a majority of the
qualified electors voting in a referendum on the imposition of the tax to be held in Charleston
Coimty, South Carolina on November 8, 2016.

22 The Sales and Usc Tax shall be imposed for a period not to cxceed 25 years from
the date of imposition.

23  The maximum cost of the projects to be funded from the proceeds of the Sales
and Use Tax shall not exceed, in the aggregate, the sum of $2,100,000,000, and the maximum
amount of net proceeds to be raised by the tax shall not exceed $2,100,000,000, which includes
administrative costs and debt service on bonds issued to pay for the projects. The estimated
principal amount of initial authorization of bonds to be issued to pay costs of the projects and to
be paid by a portion of the Sales and Use Tax is $200,000,000.

2.4  The Sales and Use Tax shall be expended for thc costs of the following pro;ects
including payment of any sums as may be required for the issuance of and debt service for
bonds, the proceeds of which are applied to such projects, for the following purposes:

(i) For financing the costs of highways, roads, streets, bridges, and other
transportation-related projects facilities, and drainage facilities related thereto, and mass
transit systems operated by Charleston County or jointly operated by the County and
other govemmental entities, which may mclude but not limited to:

Projects of regional significance: Airport Area - Roads
Improvements, Dorchester Road Widening, Michaux Parkway to
County line, US 17 at Main Road flyover and widening Main Road
from Bees Ferry to Betsy Kerrison with Parkway type section at
Bohicket

Projects of local significance:- Annual Allocation continuation:
Resurfacing, Bike/Pedestrian Facilities, Local Paving and
Intersection Improvements, Glenn McConnell Parkway Widening,
James Island Intersection and Pedestrian Improvements, Northside
Drive Realignment at Ashley Phosphate Road, Rural Road
Improvements, Savannah Highway/Ashley River
Bridges/Crosstown Congestion Infrastructure Improvements,
Savannah Highway Capacity and Intersection Improvements, SC
41 Improvements / US 17 to Wando Bridge, US 78 Improvements
from US 52 to County line

The amount of the maximum total funds to be collected which shall be expended for these
projects and purposes shall be no more than $1,890, 000 ,000;
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(ii) For financing the costs of greenbelts. The amount of the maximum total funds to
be collected which shall be expended for these projects and purposes shall be no more
than $210,000,000.

2.5  If the Sales and Use Tax is approved by a majority of the qualified clectors voting
in a referendum to be held in Charleston County on November 8, 2016, the tax is to be imposed
on the first day of May, 2017, provided the Board of Elections and Voter Registration of
Charleston County shall certify the results not later than November 30, 2016, to Charleston

County Council and the South Carolina Department of Revenue. Included in the certification

must be the maximum cost of the projects to be funded in whole or in part from the proceeds of
the tax, the maximum time specified for the imposition of the tax, and the principal amount of
initial authorization of bonds, if any, to be supported by a portion of the tax.

2.6 The Sales and Use Tax, if approved in the referendum conducted on November 8,
2016 shall terminate on the earlier of:

(1)  on April 30, 2042; or

(2)  the end of the calendar month during which the Department of Revenue

: determines that the tax has raised revenues sufficient to provide the greater
of either the costs of the projects as approved in the referendum or the cost
to amortize all debts related to the approved projects.

2.7 Amounts of Sales and Use Tax collected in excess of the required proceeds must
first be applied, if necessary, to complete each project for which the tax was imposed. Any
* additional revenue collected above the specified amount must be applied to the reduction of debt
principal of Charleston County on transportation infrastructure debts only.

2.8  The Sales and Use Tax must be administered and collected by the South Carolina
Department of Revenue in the same manner that other sales and use taxes are collected. The
Department may prescribe amounts that may be added to the sales price because of the tax.

29  The Sales and Use Tax is in addition to all other local sales and use taxes and -

applies to the gross proceeds. of sales in the applicable area that is subject to the tax imposed by
Chapter 36 of Title 12 of the Code of Laws of South Carolinal976, as amended, and the
enforcement provisions of Chapter 54 of Title 12 of the Code of Laws of South Carolinal 976, as
amended. The gross proceeds of the sale of items subject to a maximum tax in Chapter 36 of
Title 12 of the Code of Laws of South Carolinal976, as amended, are cxempt from the tax
imposed by this Ordinance. The gross proceeds of the sale of food lawfully purchased with
United States Department of Agriculture Food Stamps are exempt from the tax imposed by this
Ordinance. The tax imposed by this Ordinance also applies to tangible property subject to the
use tax in Article 13, Chapter 36 of Title 12 of the Code of Laws of South Carolinal 976, as
amended.
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2.10 Taxpayers required to remit taxes under Article 13, Chapter 36 of Title 12 of the
Code of Laws of South Carolina 1976, as amended, must identify the county in which the
personal property purcliased at retail is stored, used, or consumed in this State.

2.I'1.  Utilities are required to report sales in the county in which the consumption of the
tangible personal property occurs.

2,12 A taxpayer subjcct to the tax imposed by Section 12-36-920 of the Code of Laws
of South Carolina 1976, as amended, who owns or manages rental units in more than one county
must report separately in his sales tax retum the total gross proceeds from business done in each
county.

2.13  The gross proceeds, of sales of tangible personal propertydelivered after the
imposition date of the Sales and Use Tax, either under the terms of a construction contract
executed before the imposition date, or written bid submitted before the imposition date,
culminating in a construction contract entered into before or after the imposition date, are exempt
from the sales and use tax provided in this ordinance if a verified copy of the contract is filed
with Department of Revenue within six months after the imposition date of the sales and usc tax
provided for in this Ordinance.

2.14 Notwnlhstandmg the imposition date of the Sales and Use Tax with respect to
services that are billed regularly on a monthly basis, the sales and use tax authorized pursuant to
this ordinance is imposed beginning on the first day of the billing period beginning on or after
the imposition date,

Section 3. Remission _of Sales and Use Tax; Segregation of Funds;
: Administration of Funds; Distribution to Counties: Confidentially.

3.1 The revenues of the Sales and Use Tax collected under this Ordinance must be
remitted to the State Treasurer and credited to a fund separate and distinct from the general fund
of the State. After deducting the amount of any rcfunds made and costs to the Department of
Revenue of administrating the tax, not to exceed one percent of such revenues, the State
Treasurer shall distribute the revenues quarterly to the Charleston. County Treasurer and the
revenues must be used only. for the purposes stated herein. The State Treasurer may correct
misallocations by adjusting subsequent distributions, but these distributions must be made in the
same fiscal year as the misallocation. However, allocations made as a result of city or county
code errors must be corrected prospecttvely

32 (a) Any outsxde agencies, political subdivisions or organizations designated to
receive funding from the Sales and Use Tax must annually submit requests for funding in
accordance with procedures and schedules established by the County Administrator. The County
Administrator shall prepare the proposed budget for the Sales and Use Tax and submit it to the
County Council at such time as the County Council determines. At the time of submitting the
proposed budget, the County Administrator shall submit to the County Council a statement
describing the important features of the proposed budget.

8,
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(b)  County Council shall adopt annually and prior to the beginning of fiscal
year a budget for expenditures of Sales and Use Tax revenues. County Council may make
supplemental appropriations for the Sales and Use Tax following the same procedures prescribed
for the enactment of other budget ordinances. The provisions of this section shall not be
construed to prohibit the transfer of funds appropriated in the annual budget for the Sales and
Use Tax for purposes other than as specified in the annual budget when such transfers are
approved by County Council. In the preparation of the annual budget, County Council may
require any reports, cstimatces, and statistics from any county agency or department as may be
necessary to perform its duties as the responsible fiscal body of the County.

(c) Except as specifically authorized by County Council, any outside agency
or organization receiving an appropriation of the Sales and Use Tax must provide to County
Council an independent annual audit of such agency’s or organization’s financial records and
transactions and such other and more frequent financial information as required by County
Council, all in form satisfactory to County Council.

3.3  The Department of Revenue shall furnish data to the State Treasurer and to the
Charleston County Treasurer for the purposc of calculating distributions and estimating
revenues. The information which must be supplied to the County upon request includes, but is
not limited to, gross receipts, net taxable sales, and tax liability by taxpayers. Information about
a specific taxpayer is considered confidential and is governed by the provisions of S.C. Code
Ann, Section 12-54-240. Any person violating the provisions of this section shall be subject to
the penalties provided in S.C. Code Ann. Section 12-54-240.

Section4.  Sales and Use Tax Rgfereggum; Ballot Question.

4.1  The Board of Elections and Voter Registration of Charleston County shall
conduct a referendum on the question of imposing the Sales and Use Tax in the area of
Charleston County on Tuesday, November 8, 2016, between the hours of 7 a.m. and 7 p.m. under
the election laws of the State of South Carolina, mutatis mutandis. The Board of Elections and
Voter Registration of Charleston County shali publish in a newspaper of general circulation the
question that is to appear on the ballot, with the list of projects and purposcs as set forth herein,
and the cost of projects, and shall publish such election and other notices as are required by law.

42  The referendum question to be on the ballot of the referendum to be held in
Charleston County on November 8, 2016, must read substantially as follows:

CHARLESTON COUNTY SPECIAL SALES AND USE TAX

UESTION 1

1 approve a special sales and use tax in the amount of one-half (/%) of one percent to be imposed
in Charleston County for not more than twenty-five (25) years, or until a total of $2,1 00,000,000
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in resulting revenue has been collected, whichever occurs first. The sales tax proceeds will be
used to fund the following pro;ects
Project (1)  For ﬁnancing the costs of highways, roads, streets, bridges, and other
transportation-related projects facilities, and drainage facilities related thereto, and
- mass transit Systems operated by Charleston County or jointly operated by the
County and other governmental entities. $1,890,000,000.

Project (2)  For financing the costs of greenbelts. $210,000,000.

YES
NO

Instructions to Voters: All qualified electors desiring to vote in favor of levying the
special sales and use tax shall vote “YES;” and

All qhaliﬁed electors opposed to levying the special sales and use
tax shall vote “NO.”

QUESTION 2

[ approve the issuance of not exceeding $200,000,000 of general obligation bonds of Charleston
County, payable from the special sales and use tax described in Question 1 above, maturing over
a period not to exceed twenty-five (25) years, to fund completion of projects from among the
categories described in Question 1 above.

YES
NO

Instructions to Voters: All qualified electors desiring to vote in favor of the issuance of
: _ bonds for the stated purposes shall vote “YES;” and

All qualified clectors opposed to the issuance of bonds for the
stated purposes shall vote “NO.”

4.3  In the referendum on the imposition of a special sales and use tax in Charleston
County, all qualified electors desiring to vote in favor of imposing the tax for the stated purposes
shall vote “yes” and all qualified electors opposed to levying the tax shall vote “no”. If a
majority of the electors voting in the referendum shall vote in favor of imposing the tax, then the
tax is imposed as provided in the Act and this Ordinance. Expenses of the referendum must be
paid by Charleston County govemment. -

4.4 In the referendum on the issuance of bonds, all qualified electors desiring to vote
in favor of the issuance of bonds for the stated purpose shall vote *yes” and all qualified electors
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opposed to the issuance of bonds shall vote “no”. If a majority of the electors voting in the
referendum shall vote in favor of the issuance of bonds, then the issuance of bonds shall be
authorized in accordance with S.C. Constitution Article X, Section 14, Paragraph-(6). Expenses
of the referendum must be paid by Charleston County government.

Section 5. Imposition of Tax Subject to Referendum.

The imposition of the Sales and Use Tax in Charleston County is subject in all respects to the
favorable vote of a majority of qualified clectors casting votes in a referendum on the question of
imposing a sales and use tax in the area of Charleston County in a referendum to be conducted
by the Board of Elections and Voter Registration of Charleston County on November 8, 2016,
and the favorable votc of a majority of the qualified electors voting in such referendum shall be a
condition precedent to the imposition of a sales and use tax pursuant to the provisions of this
Ordinance.

Section 6. Miscellaneous.

6.1  If any one or more of the provisions or portions hereof are determined by a court
of competent jurisdiction to be contrary to law, then that provision or portion shall be decmed
severable from the remaining terms or portions hereof and the invalidity thereof shall in no way
affect the validity of the other provisions of this Ordinance; if any provisions of this Ordinance
shall be held or deemed to be or shall, in fact, be inoperative or unenforccablc or invalid as
applied to any particular case in any jurisdiction or in all cases because it conflicts with any
constitution or statute or rule of public policy, or for any other reason, those circumstances shall
not have the effect of rendering the provision in question inoperative or unenforceable or invalid
in any other case or circumstance, or of rendering any other provision or provisions herein
contained inoperative or unenforceable or invalid to any extent whatever; provided, however,
that the Sales and Use Tax may not be imposed without the favorable results of the referendum
to be held on November 8, 2016.

6.2  This Ordinance shall be construed and interpreted in accordance with the laws of
the State of South Carolina and all suits and actions arising out of this Ordinance shall be

instituted in a court of competent jurisdiction in this State.

6.3  The headings or titles of the several sections hereof shall be solely for
convenience of reference and shall not affect the meaning, construction, ‘interpretation, or effect
of this ordinance.

6.4  This Ordinance shall take effect immediately upon approval following third
reading.

6.5  All previous ordinances regarding the same subjcct maticr as this Ordinance are
hereby repealed.
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Charleston County, South '

First Reading:  7/19/16
Public Hearing:  7/21/16
Second Reading: 7/27/16
Third Reading:  8/9/16
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5/9/2019 Complete the penny to meet read needs | Commentary | postandcourier.com

SPECIAL COVERAGE

Have a complaint about a South Carolina judge? Help us investigate.

Opinion

https://www.postandcourier.com/opinion fcommentary[éoml_);_qugg-t}fe—penny’-to-meet-road-needs_Zarticle%b;; 21612a°

gd47-11e6-bo8c-6b3163e2bgas.html

Complete the penny to meet road needs

BY HERB SASS
OCT 29, 2016

SUBSCRIBE FOR $2.98 / WEEK

It is unfortunate that the half-cent sales tax and the Mark Clark project were being

discussed at the same time in the last six months.

As I have said many times, each needs to be considered separately. The half-penny sales
tax progfarn Charleston County Council passed this summer, which is on the November
ballot, was the result of careful study of our road and transit needs and did not include
funding for the Mark Clark.

The reason it could not include the Mark Clark was that those negotiations to complete or
fund the completion had not been resolved, and remain so. The Mark Clark is a three-
party contract with the county, the Infrastructure Bank and the S.C. Department of
Transportation. That funding is a contractual matter and has nothing to do with the half-

cent sales tax.

The half-cent tax program specifically includes funding for named roé.ds, mass trénsit, and

the Greenbelt program.

hiips /iwww.postandcourier.com/opinien/commentary/complete-the-penny-to-meet-road-needsia rticle_b321612a-3d47-11e6-b08c-6b3163e2b%as html
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'5/9/2019 Complete the penny to meet road needs | Commentary | postandcourier.com

The roads and drainage component includes approximately $goo million to fund much

needed improvements to 17 South/Main Road, widening of the Glenn McConnell Parkway,

intersection improvements for Savannah Highway and West Ashley, Dorchester Road

widening, airport area road improvements; widening Highway 78, and widening Highway

41 to the new bridge over the Wando River in Mount Pleasant, with improvements at 17/41

intersection.

These are much-needed projects to improve mobility for the entire county. The mass

transit component includes a bus rapid transit system designed to help relieve I-26

congestion, capital improvements for CARTA buses, and improved bus service, all at a cost

of approximately $600 million.

The last component is $210 million for greenbelt preservation to complement those sites

already conserved in Charleston County.

Sponsored
Welcome to Latitude Margaritaville

. Latitude Margaritaville Hilton Head is located in Hardeeville, South Carolina — the
4 scenic gateway to Hilton Head Island.

Critics claim council may have other “agendas” than fixing our road and transportation
projects. That is not true. Council is committed to seeihg these projects completed, The
.best way to gauge council’s promise to complete these projects is to examine past
performance.

In 2004, voters agreed to add a half cent sales tax on purchases made for 25 years or $1.3

~ billion; whichever came first. We are now 12 years into that program that included roads,
mass transit and greenbelt preservation. Named projects included Johnnie Dodds
Boulevard, the Glenn McConnell/Bees Ferry intersection, Folly Road/Maybank Highway,
Harbor View Road, the James Island Connector Loop, U.S. 17/Wesley Drive, Palmetto
Commerce Parkway, Folly/Camp Road, Bees Ferry Road, Future/Northside Drive,
Maybank Highway, Bee Street, plus mass transit and gréenbelt preservation. -

hitps /iwww.postandcourier.com/opinion/commentary/complete-the-penny-to-meet-ro ad-needsladfi:le_b321 6122-9d47-11e6-b08c-6b3163e2b%ad html
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5/9/2019 Complete the penny o meet road needs’{ Commentary | postandcourier.com

~ All of the above named projects are complete or under construction except for two;
Maybank Highway and the James Island Connector Loop. The Maybank Highway project
has undergone changes following extensive public input, and regulatory scrutiny is
scheduled to begin in early 2017. The James Island Connector Loop was not built after
analysis showed it would not provide traffic relief. County staff has managed these projects
well and has been awarded $43.9 million in additional funding which has stretched our
road dollars further.

In addition to the named road projects, each year staff makes plans for additional
improvements. Each year council has approved $10.5 million for county needs, which
include $4 million for resurfacing, $2 million for local paving, $1 million for drainage, $1
million for public works, $500,000 for bike/pedestrian projects, and $2 million for
intersection improvements. By managing our tax dollars, and acquiring additional
funding, the county has been able to complete 185 such “allocation” projects. These include
: projects such as the sidewalk along Highway 171 from Charles Towne Landing to
Northbridge Park; additional turning lanes on Johns Island at River Road and Maybank
Highway, the Ben Sawyer Causeway multi-use path, and the paving of New Road in

Ravenel.

One ongoing allocation project is the realignment and adding of turning lanes to the
intersection of Highway 61 and 7. After planning, public meetings, permitting, and right-

of-way acquisition, construction is ready to begin this year.

So in addition to the named projects, we are funding and completing additional projects
each year. We plan to complete more allocation projects as needed each year over the
remaining life of the sales tax. This allows staff to identify and make improvements
according to need. The second half penny will continue that program.

Worries that council will not complete these projects as proposed are unfounded for
several reasons. The first is that we have voted and given our word to the voters. Most of
the current council was not serving when the first half cent was approved. But, we have
worked with staff, municipalities, and state and federal regulators to complete the named
projects the voters approved.

https:/iwww postandcourier. comlop'inion/commentatylcomplete-the-penny-lo-meet+oad needs/article, b321612a-99d47-11e6-b08¢-6b3163e2b8a8 html
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5/9/12019 Complete the penny to meet road needs | Commentary | postandcourier.com
Second, as soon as the tax is approved, county road staff will begin working to secure the
necessary engineering, permitting and right of way, and will hold meetings for input from
the public for each project, just as we did last time. This is expensive and that is why the
second question is on the ballot.

That provides the funding to pay for the engineering, planning, and permitting so that it
can begin immediately. This allows us to waste no time getting the projects completed in
as timely manner as possible. )

The public meetings for each project can be held once this has been completed. Often this
leads to new ideas and can extend the time needed for completion. The process of
submitting changes can lead to more engineering and permitting. And obtaining approval
from municipalities can extend the length of time needed to complete the projects.

Council members change, but staff mostly remains and since each project is already in
process. That will help to ensure that each is carried through. When each project is finally
ready to construct, council holds public hearings before the money to complete them is

approved.

Some people say we are the victims of our own success; strong job growth in
manufacturing, local business growth, and people moving to Charleston in record
numbers are a reflection both of our success and quality of life. The downside is we are not

getting much help from Columbia; maybe in the future that will change.

However, these projects are needed now, and it is important that we get started working
on them as quickly as possible. Council will work to make sure we get these projects
completed as quickly and efficiently as possible. Our record speaks for itself; let’s get them
started now instead of having to wait two or four years from now when it will be more
expensive and harder to work around.

Please vote to complete the penny.

Herb Sass is a member of Charleston County Council.

https /iwww.postandcourier. oomlopihibn/com mentary/complete-the-penny-lo-meet-road-needs/article,_b321612a-9d47-11e6-b08¢-6b3163e2b%a8 himl 4/5
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CASE NO. 2019-CP-40-03032
South Carolina Coastal Conservation )
League, Inc., Elizabeth M. Smith, )
Abraham B. Jenkins, Jr., and South )
Carolina Public Interest Foundation, )
)
Plaintiffs, )
) .
Vs. ) DEFENDANT
) - CHARLESTON COUNTY’S
Charleston County, South Carolina, ) NOTICE OF MOTION
South Carolina Transportation ) AND MOTION TO DISMISS
Infrastructure Bank, and South )
Carolina Department of Transportation, )
' )
Defendants. )
)

~ TO: PLAINTIFFS, W. ANDREW GOWDER, JR., ESQUIRE, JAMES CARPENTER,
ESQUIRE, CHRISTOPHER K. DESCHERER, ESQUIRE, AND ANGELA KILBERT,
ESQUIRE, ATTORNEYS FOR PLAINTIFFS

Defendant Charleston County, South Carolina (“Charleston County” or the “County”),
gives notice and moves this Court for an order dismissing Plaintiffs’ Second Amended Complaint.
-This motion is based on the grounds that 1) the Plaintiffs lack standing to bring fhis action; 2) the
‘Plair;tiffs’ 2:0(.)4 and 2016 Transportation Sales Tax Referendum Ballot question declaratory
judgment claims are time-barred pursuant South Carolina Election laws; 3) the Plaintiffs’ claims

fail to state facts sufficient to constitute a cause of action regarding the County’s authority to fulfill

the South Carolina Transportation Infrastructure Bank Act’s (“Infrastructure Bank Act” or “Act”) :

requirements or to implement the Act’s financing agreement obligations in the “First Amended
Intergovernmental Agreement for Charleston County Mark Clark Expressway Extension Project
in Charleston County, South Carolina” (“2019 IGA™), or in the alternative, the Plaintiffs’ claims

are moot by subsequent legislativen acts of Charleston County Council; and 4) this Court lacks
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jurisdiction to adjudicate the Plaintiffs’ tax disputes, pursuant to the South Carolina Revenue
Procedures Act.

The County contends that the Plaintiffs fail to plead any valid basis for standing necessary

to bring this action. See ATC S.. Inc. v. Charleston Cnty., 380 S.C. 191, 198, 669 S.E.2d 337,

340-41 (2008) (“[A] private person may not invoke the judicial power to determine the validity of
executive or legislative action unless he has sustained, or is in immediate danger of sustaining,
prejudice therefrom.”).! Furthermore, the Plaintiffs lack a sufficient basis to establish standing by
the public importance exception because resolution is not needed for future guidance given the
South Carolina Department of Revenue’s (“SCDOR?”) statutory duty to administer and enforce the
Optional Methods for Financing Transportation Facilities Act (“Transportation Sales Tax”). See

Richland Cnty. v. S.C. Dep’t of Revenue, 422 S.C. 292, 306, 811 S.E.2d 758, 765 (2018) (“Based

on these authorities, the circuit court properly found that DOR’s extensive administrative,
oversight, and enforcement responsibilities in the Transportation Act and throughout Title 12 of
the South Cardlina Code confer upon DOR a duty in ensuring the County’s expenditures of Penny
Tax revenues comply with the revenue laws DOR is charged with enforcing.”).

Notwithstanding the lack of a justiciable case or controversy between the parties, South
Carolina Election laws prohibit the Plaintiffs from challenging the sufficiency of the 2004 or 2016
Transportation Sales Tax Referendum Ballot questions after the statutory deadline to do so. See

S.C. Code Ann. § 7-17-30. Thereforé, the Plaintiffs are time-barred from challenging whether the

! In ATC 8., the South Carolina Supreme Court rejected taxpayer standing as a legal basis to file suit
" holding that “[Plaintiff] further relies on its status as a taxpayer to acquire standing. The injury to [Plaintiff],
however, as a taxpayer is common to all property owners in Charleston County. This feature of
commonality defeats the constitutional requirement of a concrete and particularized injury.” 380 S.C. at
198, 669 S.E.2d at 340-41.
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2004 or 2016 Transportation Sales Tax Referendum Ballot questions’ language limits the use of
Transportation Sales Tax revenues to pay for the Mark Clark Expressway Extension Project.

In addition, the Plaintiffs also fail to state facts sufficient to constitute a cause of action
regarding the County’s authority or its contractual obligations under the Infrastructure Bank Act
to commit 2004 or 2016 Transportation Sales Tax funds to complete the Mark Clark Expressway
project. On January 10, 2019, the County, the SCDOT, and the South Carolina Transportation
Infrastructure Bank (“Bank”) agreed to the 2019 IGA contract amendment. Under the 2019 IGA,
the County agreed inter alia to fund and complete the Mark Clark Expressway project via the
Tranéportation Sales Tax and other financial sources pursuant to the Bank’s financing agreement
requirements.

The County’s contractual obligations under the 2019 IGA do not violate State law, the
2004 or 2016 Transportation Sales Tax Referendum Ballot questions, or County ordinances.
Rather, the County’s contfactual obligations are consistent with them. See S.C. Code Ann. §§ 4-
37-10 to -50 (Supp. 2018) and S.C. Code Ann. § 11-43-190 (“Qualified borrowefs entering into
financing agreements and issuing loan obligations to the bank may perform any acts, take any

action, adopt any proceedings, and make and carry out any contracts or agreements with the bank

" as may be agreed to by the bank and any qualified borrower for the carrying out of the purposes

contemplated by this chapter.”); see also County Ordinance Number 1324 — 2004 Transportation
Sales and Use Tax, and County Ordinance Number 1907 — 2016 Transportation Sales and Use
Tax; and Richland Cnty., 422 S.C. at 298, 811 S.E.2d at 761 (“The types of projects permitted to
be funded With such a tax are ‘highways, roads, streets, bridges, mass transit systems, greenbelts,

and other transportation-related projects.””). Moreover, South Carolina jurisprudence does not
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recognize the “contract with voters” doctrine; and therefore, the Plaintiffs have failed to shov;/ they
are entitled to relief under a recognized legal theoryqifl South Carolina.

In the alternative, assuming the Plaintiffs have standing and they are not éhallenging the
2004 or 2016 Transportation Sales Tax Réferendum ballot questions, to the eXteﬁt the Plaintiffs
have a dispute concerning property taxes, the South Caroliné Revenue Procédures Act is the
Plaintiffs’ exclusive remedy. See S.C. Code Ann. §§ 12-60-10 to -3390 (2014 & Supp. 2018).
Therefore, this Court lacks jurisdiction over the subject matter.

This Motion will be supported by the pleadings, a memorandum of law in support of the
Motion, and oral argurﬁént. . |

CHARLEST.ON COUNTY ATTORNE{/’S OFFICE- '

/s/Johanna S. Gardner

Joseph Dawson, 111, Esquire (#13570)
Bernard E. Ferrara, Jr., Esquire (#9034)
Johanna S. Gardner, Esquire (#78912)
Lonnie Hamilton, III Public Services Building
4045 Bridge View Drive

North Charleston, South Carolina 29405
Telephone: (843) 958-4010
Jjdawson@charlestoncounty.org
bferrara@charlestoncounty.org -
jgardner@charlestoncounty.org

Attorneys for Defendant
Charleston County, South Carolina
December 9, 2019
Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

IN THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND.
South Carolina Coastal Conservation )  Civil Action No. 2019-CP-40-03032
League, Inc. Michelle Renee Orth, )
Elizabeth M. Smith, and Abraham B. )
Jenkins, Jr., and South Carolina Public )
Interest Foundation, )

: )

Plaintiffs, ) ANSWER OF DEFENDANT SOUTH

) CAROLINA TRANSPORTATION
)
)
)
)
)
)
)
)

INFRASTRUCTURE BANK TO
PLAINTIFFS’ SECOND AMENDED
COMPLAINT :

VS.

Charleston County, South Carolina, South
Carolina Transportation Infrastructure
Bank, and South Carolina Department of
Transportation,

Defendants.

Defendant South Carolina Transportation Infrastructure Bank (the “Bank™) denies each
and every allegation in the Second Amended Complaint filed by South Carolina Coastal
Conservation League, Inc., Michelle Renee Orth, Elizabeth M. Smith, Abraham B Jenkins, Jr.
and South Carolina Public Interest Foundation (collectively, “P]aintiffs’;), ‘except those matters
expressly admitted below. The Bank further responds to the Second Amended Complaint as
follows:

FOR A FIRST DEFENSE

1.. Regarding the allegations contained in paragraph 1 of the Second Amended
Complaint, the Bank is without information sufficient to form a belief, thus the allegations are

denied.
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2. ‘Regarding the allegations contained in paragraph 2 of the Second Amended

denied.

3. Regarding the allegations contained in paragraph 3 of the Second Amended
Complaint, the Bank is without information sufficient to form a belief, thus the allegations are
denied.

4. Regarding the allegations contained in paragraph 4 of the Second Amended
Complaint, the Bank admiits the allegations.

5. :Regarding the allegations contained in paragraph 5 of the Second Amended

Complairlt, the Bank admits the allegations.

6. Regarding the allegations contained irr paragraph 6 of the Second Amended -

Complaint, the Bank admits the allegations.

7. Paragraph 7 of the Second'Amended Complaint calls for a legal.vconclusion of
law; ‘thu’s, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

8. Paragraph 8§ of the Second Amended Complaint calls for a legal conclusion of
law; thué, rro response is warranted, but to the er{tent a response is warranted, the Bank denies the
allegations.

9. Paragraph 9 of the Second Amended Complaint calls for a legal conclusion of
law; rhus, no response is warranted, but to the extent a response is warranted, the Bank denies the

allegations.

10.  Paragraph 10 of the Second Amended Complaint does not require a response, but

to the extent a response is required, the Bank denies the allegations.

114

Z2E0E00PdO610Z#IASYD - SYATd NOWWOD - ONVIHOIM - WY v¥iLL 60 92A 6102 - 3114 ATIVIINOYLD3 13



11.  Regarding the allegations contained in paragraph 11 of the Second Amended
Complaint, the Bank craves refereﬁce to the terms of the Amended Intergovernmental
Agreement (“Amended IGA”); thus, any allegations inconsistent with the Amended 1GA are
denied.

12.  Paragraph 12 of the Second Amended Complaint does not require a response, but
to the extent a response is required, the Bank denies the allegations.

13. - Regarding the allegations contained in paragraph 13 of the Second Amended
Complaint, the Bank craves reference to the statute; thus, any allegations inconsistent with the
statute are denied.

14.  Regarding the allegations contained in paragraph 14 of the Second Amended
Complaint, the Bank craves reference to the terms of the Amended IGA; ihus, any allegations
ipconsistent with the Amended IGA are denied.

15. ‘_ Regarding the allegations contained in paragraph 15 of the Second Amended
Complaint, the Bank craves reference to the terms of the Amended IGA; thus, any allegations
inconsistent with the Amended IGA are denied.

16.  Paragraph 16 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, tﬁe Banic denies the
- allegations.

17.  Regarding the allegations contained in paragraph 17.0f the Second Amended
Complaint, the Bank craves reference to the terms of the Ordinance Number 1324; thus, any

allegations inconsistent with the Ordinance are denied.
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18.  Regarding the allegations contained in paragraph 18 of the Second Amended
Complaint, thié Bank craves reference to the terms of the Ordinance Number 1324; thus, any
allegations inconsistent with the Ordinance are denied.

19.  Regarding the allegations contained in paragraph 19 of the Second Amended
Complaint, the Bank craves reference to the terms of the Ordinance Number 1454; thus, any
allegations inconsistent with the Ordinance are denied.

20.  Regarding the allegations contained in paragraph 20 of the Second Amended
Complaint, the Bank craves reference to the terms of the Ordinance: Number 1907; thus, any
allegations inconsistent with the Ordinance are denied.

21.  Regarding the allegations contained in paragraph 21 of the Second Amended
Complaint, the Bank craves reference to the terms of the Ordinance Number 1907; thus, any
allegations inconsistent with the Ordinance are denied.

22.  Regarding the allegations contained in paragraph 22 of the Second Amended
Complaint, the Bank craves reference to the terms of the Ordinances Number 1324, 1454, and
1907; thus, any allegations inconsistent with:the Ordinances are denied.

23.  Paragraph 23 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

24.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 24 of the Second Amended Complaint; thus, the allegations contained in

paragraph 24 of the Second Amended Complaint are denied.
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25.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 25 of the Second Amended Complaint; thus, the allegations contdined in
paragraph 25 of the Second Amended Complaint are denied.

26.  The Bank is without information sufficient to form; belief as to the allegations
contained in paragraph 26 of the Second Amended Complaint; thus, the allegations contained in
paragraph 26 of the Second Amended Complaint are denied.

27.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 27 of the Second Amended Complaint; thus, the allegations contained in
paragraph 27 of the Second Amended Complaint are denied.

28.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 28 of the Second Amended Complaint; thus, the allegations contained in
paragraph 28 of the Second Amended Complaint are denied.

29.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 29 of the Second Amended Complaint; thus, the allegations contained in
paragraph 29 of the Second Amended Complaint are denied.

30.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 30 of the Second:Amended Complaint; thus, the allegations contained in
paragraph 30 of the Second Amended Complaint are denied.

31.  Regarding the allegations contained in paragraph 31 of the Second Amended
Complaint, the Bank craves reference to the language of the newspaper editorial; thus, any

allegations inconsistent with the newspaper editorial are denied.
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32.  The Bank is without information sufficient to form a belief as to the allegations

contained in paragraph 32 of the Second Amended Complaint; thus, the allegations contained in-

paragraph 32 of the Second Amended Complaint are denied.

33.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 33 of the Second Amended Complaint; thus, the allegations contained in
paragraph 33 of the Second Amended Complaint are denied.

34.  Paragraph 34 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

35.  Paragraph 35 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

36.  Regarding the allegations contained in paragraph 36 of the Second Amended
Complaint, the Bank craves reference to the terms of the Amended IGA; thus, any allegations

inconsistent with the Amended IGA are denied.

37.  Regarding the allegations contained in paragraph 37 of the Second Amended -

Complaint, the Bank craveé reference to the terms of the Amended IGA; thus, any allegations
inconsistent with the Amended IGA are denied.

38.  Regarding the allegations contained in paragraph 38 of the Second Amended
Complaint, the Bank craves reference to the language of the Supreme Court opinion; thus, any

allegations inconsistent with the Supreme Court opinion are denied.
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39.  Paragraph 39 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warrafited, the Bank denies the
allegations.

“40.  Paragraph 40 of the Second Aménded Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

41.  Paragraph 41 of the Second Amended Complaint calls for a.legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
_allvegations.

42.  Paragraph 42 of the Second Amended Complaint does not require a response, but
to the extent a response is required, the Bank denies the éllegations. |

43.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 43 of the Second Amended Complaint; thus, the allegations contained in
paragraph 43 of the Second Amended Complaint are denied.

44.  Paragraph 44 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allégations.

45.  Paragraph 45 of the Second Amended Complaint does not require a response, but
to the extent a response is required, the Bank denies the allegations‘.

46.  Paragraph 46 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the

allegations.
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47.  Paragraph 47 of the Second Amended Complaint does not require a response, but
to the extent a response is required, the Bank denies the allegations.

48.  Paragraph 48 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

49.  Regarding the allegations contained in paragraph 49 of the Second Amended
Complaint, the Bank craves reference to the terms of the Amended IGA; thus, any allegations
inconsistent with the Amended IGA are denied.

50.  Paragraph 50 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

51.  Paragraph 51 of the Second Amended Complaint calls .for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

52.  Paragraph 52 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is wai'ranted, but to the extent a response is warranted, the Bank denies the
allegations.

53.  Paragraph 53 of the Secoﬁd Amended Complaint calls for a legal conclusion of
law; thus, no response is' warranted, but to the extent a response is warranted, the Bank denies the
allegations.

54.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 54 of the Second Amended Complaint; thus, the allegations contained in

paragraph 54 of the Second Amended Complaint are denied.

8
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55.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 55 of the Second Amended Complaint; thus, the allegations contained in
paragraph 55 of the Second Amended Complaint are denied:

56.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 56 of the Second Amended Complaint; thus, the allegations contained in
paragraph 56 of the Second Amended Complaint are denied.

57.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 57 of the Second Amended Complaint; thus, the allegations contained in
paragraph 57 of thev Secoﬁd Amended Complaint are denied.

58.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 58 of the Second Amended Complaint; thus, the allegations contained in
paragraph 58 of the Second Amended Complaint are denied.

59.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 59 of the Second Amended Complaint; thus, the allegations contained in
paragraph 59 of the Second Amended Complaint are denied.

60.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 60 of the Second Amended Complaint; thus, the allegations contained in
paragraph 60 of the Second Amended Complaint are denied.

61.  Paragraph 61 of the Second vAmended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the

allegations.
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62.  Paragraph 62 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

63.  Paragraph 63 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

64.  Paragraph 64 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

65.  Paragraph 65 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

66.  Paragraph 66 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

67.  Paragraph 67 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

68.  Paragraph 68 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the

allegations.

10

122

2£0e00¥dO610c#3SVO - SVITd NOWWOD - ANVTHOIY - WY vP:LL 60 980 6102 - A4 ATTVIINOYHLDI 13



69.  Paragraph 69 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

70.  Paragraph 70 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations. |

. 71.  Paragraph 71 of the Second Amended Complaint does not require a response, but
to the extent a response is required, the Bank denies the allegations.

72.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 72 of the Second Amended Complaint; thus, the allegations contained in
paragraph 72 of the Second Amended Complaint are denied.

73.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 73 of the Second Amended Complaint; thus, the allegations contained in
- paragraph 73 of the Second Amended Complaint are denied.

74.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 74 of the Second Amended Complaint; thus, the allegations contained in
paragraph f4 of the Secénd Amended Complaint are denied.

75.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 75 of the Second Amended Complaint; thus, the allegations contained in
paragraph 75 of the Second Amended Complaint are denied.

76.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 76 of the Second Amended Complaint; thus, the allegations contained in

paragraph 76 of the Second Amended Complaint are denied.

11
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77.  Responding to the allegations of paragraph 77 of the Second Amended

Complaint, the Bank would reaffirm and reallege each defense asserted above and incorporate it ™

by reference as if set forth fully herein.

78.  Regarding the allegations contained in paragraph 78 of the S_econd Amend.ed4
Complaint, the Bank craves reference to the language of the statite; thus, any - allegations
inconsistent with the statute are denied.

79.  Paragraph 79 of the Second Amended Complaint does not require a response, but

to the extent a response is required, the Bank denies the allegations.

80.  Paragraph 80 of the Second Amended Complaint calls for a legal conclusion of

law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

81. Regafdiné the- allegations contained in paragraph 81 of the Second Amended
Complaint, the Bank admits the.allegations.

- 82. | Paraéraph 82 of the Second Amended Complaint does not require a response, -but
to the extent a response is required, the Bank denies the allegaﬁons.

83.  Responding to the allegations of paragraph 83 of the Second Amended
Complaint'; the Bank would reaffirm and reallege each defense asserted above and incorporate it
by reference as if set forth fully herein.

84.  Paragraph 84 of the Second Amended Complaint does not require a response, but

to the extent a response is required, the Bank denies the allegations.

85.  Paragraph 85 of the Second Amended Complaint does not require a response, but |

to the extent a response is required, the Bank denies the allegations.

12
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86.  Responding to the allegations of paragraph 86 of the Second Amended
Complaint, the Bank would reaffirm and reallege each defense asserted above and incorporate it
by reference as if set forth fully herein.

87."  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 87 of the Second Amended Complaint; thus, the allegations contained in
paragraph 87 of the Second Amended Complaint are denied.

88.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 88 of the Second Amended Complaint; thus, the allegations contained in
paragraph 88 of the Second Amended Complaint are denied:

89.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 894 of the Second Amended Complaint; thus, the allegations contained in
baragraph 89 of the Second Amended Complaint are denied. |

90.  The Bank is without information sufficient to form a belief as to the allegations
contained in paragraph 90 of the Second Amended Complaint; thus, the allegations contained in
paragraph 90 of the Second Amended Complaint are denied. |

91.  Regarding the allegations contained in paragraph 91 of the Second Amended
Complaint, the Bank craves reference to the statute; thus, any allegations inconsisfent with the
statute are denied.

92.  Paragraph 92 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is Wanénted, the Bank denies the

allegations.

13
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93.  Paragraph 93 of the Second Amended Complaint calls for a legal conclusion of
law? thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

94. = The Bank is without informati.on sufficient to form a bélief as to the éllegations
contained in paragraph 94 of the Sécond Amended Complaint; thus, the allegations contained in
paragraph 94 of the Second Amended Complaint are denied.

95.  Paragraph 95 of the Sécond Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a responsé is warranted, the Bank denies the
allegations.

96.  Paragraph 96. of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the
allegations.

97.  Responding to the allegations of paragraph 97 of the Second Amended
Corﬁplaint, the Bank would reaffirm and reallege each defense asserted above and incorporate it
by reference as if set forth fully herein.

98.  The Bank is without information sufficient to form a belief as to the; allegations
contained in paragraph 98 of the Second Amended Co;nplain_tf thus tﬁe allegations contained in
paragraph 98 of the Second Amended Complaint are denied.

99.  Paragraph 99 of the Second Amended Complaint calls for a legal conclusion of
law; thus, no response is warranted, but to the extent a response is warranted, the Bank denies the

allegations.

14
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""" 100.

herein.

101.

FOR A SECOND DEFENSE

The Bank reiterates and realleges the foregoing defenses as if fully repeated

The Second Amended Complaint fails to state a claim upon which relief may be

granted against the Bank and, therefore, should be dismissed pursuant to South Carolina Rule of

Civil Procedure 12(b)(6).

102,

herein.

103.

privity.

104,

herein.

105.

FOR A THIRD DEFENSE

The Bank reiterates and realleges the foregoing defenses as if fully repeated
The plaintiffs’ claims against the Bank are barred, in whole or in part, by a lack of

FOR A FOURTH DEFENSE

The Bank reiterates and realleges the foregoing defenses as if 'fully repeated

The Bank will rely on all defenses lawfully available to it at the time of trial and

expressly reserve the right to assert additional defenses as such become known.

WHEREFORE, having fully answered the plaintiffs’ Second Amended Complaint, the

South Carolina Transportation Infrastructure Bank prays that it be dismissed, with prejudice, and

for such other relief as the Court may deem just and proper.

[Signature Page Follows]
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Respectfully submitted, ™

ROBINSON GRAY STEPP & LAFFITTE

By:

Columbia, South Carolina
December 9, 2019

s/Robert E. Tyson, Jr.

Robert E. Tyson, Jr.

SC Bar No. 10820
rtyson(@robinsongray.com
Samuel J. Wellborn

SC Bar No. 101979

~ swellborn@robinsongray.com

Jasmine D. Smith

SC Bar No. 100758
jsmith@robinsongray.com

1310 Gadsden Street

Columbia, South Carolina 29201
(803) 929-1400

Attorneys for South Carolina
Transportation Infrastructure Bank
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STATE OF SOUTH CAROLINA ‘ IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

South Carolina Coastal Conservation
League, Inc., Michelle Renee Orth, Elizabeth C.A. No.: 2019-CP-40-03032
M. Smith, and Abraham B. Jenkins, Jr.,

Plaintiffs, ‘ ‘ ANSWER OF DEFENDANT
4 SOUTH CAROLINA DEPARTMENT
vs. - OF TRANSPORTATION
TO PLAINTIFF’S

Charleston County, South Carolina, - : SECOND AMENDED COMPLAINT
South Carolina Transportation Infrastructure '

Bank, and South Carolina Department of
Transportation, ) )
Defendants.

Defendant South Carolina Department of Transportation (hereinafter referred to as

“Defendént SCDOT?”) answers Plaintiffs’ Second Amended Complaint herein as follows:

FOR A FIRST DEFENSE
1. Defendant SCDOT denies each and every allegation of the Plaintiffs’ Amended

Complaint not hereinafter specifically admitted, qualified or explained.

2. Defendant SCDOT is without knowledge or information sufficient to form a
belief as the truth of the allegations of Paragraphs 1, 2, 3, and therefore denies them.

3. The allegations of Paragraphs 4- 6 are admitted.

4. Defendant SCDOT denies the allegations of Paragraphs 7-9.

5. Defendant SCDOT admits the allegations of Paragraphs 10-12.

6. Answering Paragraph 13, Defendant SCDOT craves reference to the statute for its
language, and denies any statements or conclusions inconsistent therewith.

7. Answering Paragraphs 14 -15, Defendant SCDOT craves reference to the
Amended IGA for its language, and denies any statements or conclusions inconsistent therewith.

8. Defendant SCDOT is without knowledge or information sufficient to form a

belief as the truth of the allegations of Paragraphs 16 -33, and therefore denies them.
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9. Defendant SCDOT denies the allegations of Paragraph 34-35.

10.  Answering the allegations of Paragraph 36, Defendant SCDOT craves reference
to the Amended IGA for its language.

11.  Answering the allegations of Paragraph 37, Defendant SCDOT craves reference
to the Amended IGA for its language and denies any allegations inconsistent therewith.

12.  Answering the allegations of Paragraph 38, Defendant. SCDOT craves reference
to decision of the S. C. Supreme Court, and denies any allegations inconsistent therewith.

13.  'Defendant SCDOT is without knowledge or information sufficient to form a
belief as the truth of the allegations of Paragraphs 39-42, and therefore denies them.

14.  Defendant SCDOT admits the allegations of Paragraph 43.

15.  Defendant SCDOT is without knowledge or information sufficient to form a
belief as the truth of the allegations of Paragraphs 44-48, and therefore denies them.

16.  Answering Paragraph 49, Defendant SCDOT craves reference to the tcﬁns of the
Amended IGA, and denies any allegations inconsistent therewith.

17.  Defendant SCDOT is without knoWledge or information sufficient to form a
belief as the truth of the ,allegati.ons of Paragraphs 50-71, and therefore denies them. -

18.  Defendant SCDOT has insufficient information to admit the allegations in
Paragraph 72 as to the motivations or actions of the Defendant Bank, and therefore denies same
and demands strict proof thereof. Defendant SCDOT denies the remaining allegations of
Paragraph 72. '

19.  Defendant SCDOT is without knowledge or information sufficient to form a
belief as the truth of the allegations of Paragraphs 73-76, and therefore denies them.
| 20.  Inresponse to Paragraph 77, Defendant SCDOT reiterates and restates all the
preceding paragraphs of this Answer. '

21.  Answering Paragraph 78, Defendant SCDOT craves reference to the statute for its
language and denies any allegations inconsistent therewith.

22.  Defendant SCDOT is without knowledge or information sufficient to form a
belief as the truth of the allegations of Paragraphs 79 -80, and therefore denies them.

23.  Defendant SCDOT admits the allegations of Paragraph 81.

24.  Defendant SCDOT is without knowledge or information sufficient to form a

belief as the truth of the allegations of Paragraph 82 and therefore denies them.
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25.  Inresponse to Paragraph 83, Defendant SCDOT reiterates and restates all the
preceding paragraphs of this Answer. |

26.  Defendant SCDOT is without knowledge or information sufficient to form a
belief as to the truth of the allegations of Paragraphs 84-85 and therefore denies them.

27.  Inresponse to Paragraph 86, Defendant SCDOT reiterates and restates all the
preceding paragraphs of this Answer.

28.  Defendant SCDOT is without knowledée or information sufficient to form a
belief as to the truth of the allegations of Paragraphs 87-90 and therefore denies them.

29.  Answering Paragraph 91, Defendant SCDOT craves reference to the statute and
denies any allegations inconsistent therewith.

30.  Defendant SCDOT is without knowledge or information sufficient to form a
belief as to the truth of the allegations of Paragraphs 92-96 and therefore denies them.

31.  Inresponse to Paragraph 97, Defendant SCDOT reiterates and restates all the
preceding paragraphs of this Answer.

' 32.  Defendant SCDOT is without knowledge or information sufficient to form a

belief as to the truth of the allegations of Paragraphs 98-99, and therefore denies them.

" FOR A SECOND DEFENSE

33. - Defendant SCDOT reiterates and restates all the preceding paragraphs of this

Answer. '
34, The Second Amended Complaint fails to state a claim on which relief may be

.granted and therefore should be dismissed pursuant to South Cafolina Rules of Civil Procedure

12(b)(6). |

- FOR A THIRD DEFENSE

35.  Defendant SCDOT reiterates and restates all the preceding paragraphs of this
Answer.
36.  The Plaintiff is not a party to the Amended IGA that is being challenged in this

lawsuit, therefore, Plaintiff>s claims against SCDOT are barred, in whole or in part, by a lack of

privity.
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Wherefore, having fully answered, Defendant SCDOT prays that this Court issue such

Order as is just and proper.

December 10, 2019
Columbia, South Carolina

South Carolina Department of Transportation

s/ Linda C. McDonald, Chief Counsel

Post Office Box 191
Columbia, SC 29202.
803/ 737-1347 (tel) -
803/737-2071 (fax)

132

¢E0E00vdO6102#3SVD - SVYITd NOWWOD - ANVTHOIY - WY L0:0L 0L 980 6102 - 3114 ATIVOINOYLOTF 1T



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. FERRARA: We've met before.
THE COURT: Yes, sir.

" MR. DAWSON: Your Honor, it's a pleasure to be here in

"Columbia. The county has filed a motion to dismiss, and

this case centers around a dispute regarding the coﬁnty

-sales tax program. Charleston County levied a sales tax

THE COURT: 1It's not the penny tax like we had. Go
ahead. |

MR. DAWSON: Yes, Your Honor. So, another discussion
on the penny ﬁax. - The county has in two instances done a
half penny ---

THE COURT: Well, didn't Tommy Cooper resolve all

. those issues about two years ago?

“MR. DAWSON: Your Honor, I'd love to say that he has
so that you can tell me I can go home now because one of
the things I'm going to teli you is that it has been
resolved.

Your Honor, we, the county, has entered into an
intergovernmental agreement with the Sbuth Carolina
Infrastructure Bank and the Department of Transportation.
We're all defendants in this case. We have filed a motion
to dismiss the plaintiffs' complaint because we believe
there are three or four different problems. The first

problem we believe, Your Honor, is they lack standing. The
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second issue we have asserted ---

THE COURT: They claim to be taxpayers, right?

MR. DAWSON: They claim to be taxpayers; they claim to
be voters, even as an organization. They claim to be a lot
of things. I'm going to talk about a few of those, Your
Honor.

THE COURT: All right. Yes, sir.

MR. DAWSON: Equally, Your Honor, we believe that some
of the claims that they have raised are time barred because
they are the result of a referendum put to the Charleston
County voters. And as Your Honor knows, there is a period
of time under the statute to raise challenges to that
referendum, and we don't believe they've done that in time.
We've also asserted a claim regarding the Revenue
Procedures Act suggesting that this court does not have
jurisdiction. I say those four things, Your Honor, because
I think it's important for me to first start with why I
believe this case is time barred.

THE COURT: All right.

MR. DAWSON: The two instances that the ---

THE COURT: The election was when, the referendum?

MR. DAWSON: Two, two elections, Your Honor. That's
why I said there was two half-penny sales tax.

THE COURT: All right.

MR. DAWSON: One in 2004.
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THE COURT: Two thousand?

MR. DAWSON: 1In 2004, vyes, sir, I said that, 2004.

THE COURT: Yes, sir.

MR. DAWSON: And the second one in 2016.

THE COURT: All right.

MR. DAWSON: So, we clearly are a decade or more from
the first referendum and more than 'a number of years from
the second. And, Your Honor, I raise that because the
issue that's being raised here in part challenges ---

THE COURT: If it's a government entity two-year deal
or three years? Two years? Are y'all disputing that?

MR. CARPENTER: I, I'd like to wait until ---

" THE COURT: All right. That's fine.

MR. CARPENTER: I've got a completely different take
on the law.

THE COURT: That's all right. That's all right.
We'll take it one at the time.

MR. DAWSON: Yes, sir, and, Your Honor, as you know,
we wouldn't be here today if we all agreed. So, we clearly
disagree. The county's position is, however, under the
statute 17-17-30, there is a period of time by which the
plaintiffs, if they, in fact, disputed the way in which the
referendum was offered to the voters, the ballot question,
there was a prescribed time to challenge that ballot.

THE COURT: And what was that time?
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MR. DAWSON: That statute says that it would have been

* the Wednesday after the Charleston County Board of Election

and Voter Registration certified it.

THE COURT: The Wédﬁesday after?

MR. DAWSON: Yes, sir.

THE COURT: All right.

MR. DAWSON: Certified those results.

THE COURT: All right.

MR. DAWSON: That obviously occurred in 2004 by a
different group of'taxpayers and in 2016, it did not occur
hefe. And so the county's position is real simple. 1If
they take exception under the ehabling act that authorizes
Charleston County to impose the sales tax,- the penny tax,
if they felt that that ballot question was flawed or it
violated state .statute, their time to challenge it woﬁld

have been back either in 2004 -- which, Your.Honor, that

" did occur with a different group of people and in 2016.

Your Honor, I'm remiss. I would like to hand you
something, if you don't mind.

THE COURT: Yes,_sir.

MR. DAWSON: I have a copy of the county's memorandum
and the exhibits that I might talk from, and if it's okay,
I'd like to approach the court to hand these documents to
you.

THE COURT: Yes, sir.
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MR. CARPENTER: This is a motion to dismiss. He's
attached seven exhibits to his motion to dismiss, which are
improper. The first four are okay because they're exhibits
in the compiaint. |

THE COURT: I tell you what. This is nonjury. Relax,
gentlemen. This is nonjury. Even if I didn't want to hear
it myself, he has the right to proffer at least. I can't
keep it out of the record. 1Is that what you're asking me
to do?

MR. CARPENTER: No, he aoesn't have...

THE COURT: = What néw?

MR; CARPENTER: I, I did -- could I explain why I
disagree?

THE CbURT: Sure you can explain why you disagree.

MR. CARPENTER: Okay. On a motion to dismiss, the
court's viewpoint is to look at the four corners of the
complaint. He's adding things to the compiaint, and that
is improper on a motion to_dismiss. |

THE COURT: 1I'll take that -- you've méde your point.
This is nonjury, gentlemen. Y'all understand my point,
too. 8o, whether I.disagree or agree, I've still got to
look at it, make it part of the record. I don't have to
consider it, but I ha&e to look at it as a. proffer. We all
agree with that?

Okéy, let me see what you have. Whether it counts or
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not, it doesn't matter. I've got to make it paft oflthe
record. I can't exclude it.

Y'all want a remand on this?

MR. DAWSON: ¥our Honor, these obviously are the
documents —---

THE COURT: Court's exhibit. Go ahead.

MR. DAWSON: Thank you, Your Honor. These are-

obviously are documents that we have filed with the court,

and we are offering to you that document's in the file.

THE COURT: All right.

MR. DAWSON: To that point, Your Honqr, just so I can
be clear on the record.

THE COURT: Let me do this. Mark this as a court's
exhibit.

(MEMORANbA-BY DEFENSE MARKED INTO EVIDENCE AS COURT'S
EXHIBIT NUMBER 1.)

THE COURT: Yes, si?.

MR. DAWSON: We believe there are a couple of reasons

THE COURT: That it's objected to.: Go ahead.

MR. DAWSON: And it's in our brief, Your Honor, in
page 2. We cite it in a footnote, anticipating this
argument would be raised. We believe that the court is
empowered even in a 12(b) (6) motion to consider -- to take

judicial notice of ---
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THE COURT: 1Is this -- go ahead.

MR. DAWSON: ---.matters of public record. The
documents that I have added beyond those that were attaghed
to the plaintiffs' complaint are matters the court should
to take judicial notice of because they are matters of
public record, and those are the two.items that ---

THE COURT: You know I can continue this case. i
don't have to hear it.. Y'all understand that, don't you?

MR. GOWDER: Your Honor, I'm sorry, and I don't mean
to interrupt Mr. Dawson.

THE COURT: But you have.

MR. GOWDER: The only thing that I would say is tﬁat
one of the matters that he has attached is not a matter of
public record. It's a brief filed in another case
completely.

THE COURT: I remind y'all: I can continue this. I
don't have to hear it.A Y'all want to be polite to each
other, let one person finish, let the next person‘counter

and make his point, or do you want me to leave and just go

“home? What do y'all want to do?

MR. GOWDER: It's up to you, Your Honor.

THE COURT: All right. Continue. Everybody's going
to get a chance to say whatever it is they want to sayl
whether I like it or not, whether I disagree or not, but

we'll make a full record.
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Proceed, sir.

MR. DAWSON: Your Honor, I would ask the court again
in regard to the fact that we believe the case is time
barred, we believe under South Carolina Code 4-37-30, which
is the Transportation Act, the act that authorizes the
penny tax, it prescribes the statutory form for the ballot
question. We believe that that statutory form was
followed. And I point that out to Your Honor, and I'd ask
you to take judicial notice of a case back in 2003 that the
South Carolina Supreme Court heard regarding the ballot
question that's at question here today.

The plaintiffs are going to say, well, we're not
really concerned or complaining about the referendum but,
in fact, they say that in their brief -- excuse me, in
their, in their complaint and in their brief. So, I bring
that to the court's attention because our supreme court has
reviewed the county's question and initially struck down
the question and, therefore, nullified the election
results. The county put on a second referendum correcting
the problems that the court had indicated.

Your Honor, the case I'm referring to, just for the
record, is Douan vs. Charleston County Council, and that
case is cited at 590 SE 2d 484. And in that case, the
supreme court did, in fact, review and scrutinize .the

county ballot question and gave guidance on how, in fact,
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to do the question properly. The county did again in 2004.
That case.was challenged again, and the Charleston County
Board of Elections and Voter Registration and the State
Election Commission affirmed those results, and our state
supreme court denied cert to review that same question
again.

The reason why, Your Honor, I start my presentation
out with that fact is because when I address the standing
issue, as the court knows -- because the court has recently
addressed an issue involving standing that went up to our
state supreme court in the case of South Carolina Public
Interest Foundation vs. The Department of Transportation as
it relates to standing. And, Your Honor, I will not go
through every item in my brief. I do intend to highlight a
few of those items.

With regard to the public importance exception to the
standing rule, our supreme court has said, one, there's got
to be public importance, but secondly, it's got to be
something.that needs future guidance. In the case Your
Honor dealt with some years ago with the Department of
Transportation, one of the issues that Chief Justice Beatty
pointed out was that there was no guidance on the issue of
whether or not the Department of Transportation could, in
fact, work on a bridge that was on private property.

Your Honor, I point this out because this case is
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different, and it's different in that in order to be able
to survive thié motion alleging that they do not have
standing under the public importance exception, one of the
things that they have to demonstrate is that there is a
need for future guidance. The court stated, before we
started my presentation, acknowledging a similar case that
Judge Cooper has recently dismissed because the court --
again construing 4-37-30, which is the enabling legislation
that authorizes the tax that Richland County has adopted
and Charleston County has adopted, that particular court
said that the way in which the couhty, Charleston --
Richland County in this instance -- has laid out their-
sales-tax authorization by way of projects was valid.

The plaintiffs in this case, Your Honor, believe that
in order for a ballot question and referendum ordinance to
be valid, it must itemize every road that you intend to
work on. The supreme court has not said that; Judge Cooper
didn't say that. They're asking you, Your Honor, in this
case to say that, in fact, it is required. .

Again, I draw your attention to 4-37-30 because there
is a form ballot question in the statute the county
followed verbatim. And in that form ballot question, Your
Honor, it does not require you to list the projects as they
have asked you to do so or would ask you to do so in this

case.
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So, Your Honor, we believe, one, you should throw the
case out because, one, the very premise by which they are
challenging, that should have been raised at the end of the
election. They will argue, Your Honor, however, that the
question didn't include the project in question, which is
the Mark Clark Expressway. Your Honor, as a practical
matter, the county's ordinance and ballot question simply
referred to roads, bridges, and other
transportation-related project facilities. It referred to
mass transit. So, the fact that it doesn't mention the
particular réad in question doesn't necessarily mean that
that road is not a permissible project under the statute.

I draw your attention to another case, and it is a
Richland County case involving the Department of Revenue.
In the last couple of years, the Department of Revenue
challenged Richland County's sales tax, again asserting
that some of the uses of the sales tax funds were improper.
They were in that case litigating over administrative
costs. Again, our state supreme court, reviewing similar
language that's in Charleston County's ordinance, similar
ballot question, did make a finding that thé Richland
County sales tax was flawed or violated state law because
it didn't list projects. It simply acknowledged that if
you're going to work on a project and you're going to have

administrative costs, they've got to be tied to the
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projéct, not that there's a failure to itemize projects as
the plaintiffs will suggest to you here.today.

Your Honor, the third area I want to talk about
briefly which is with regard to our 12 (b) (6) motion, the
plaintiffs have identified a series of actions or acts that
they believe are in violation of either the enabling
legislation, 4-37-30, or are in violation of home rule, and
they assert thét in several insfances. One, that'county'
council exceeded their authority when they éntered into
this intergovernmental agreement with the Department of
Transportation and the infrastructure bank because the very
act of 'entering into this contract could not.occur becauée'
it would bind future councils. |

Your Honor, in our brief we cite to several provisions
under the, the Infrastructure Bank Act which, ‘in fact,
requires for a locél government ﬁo be able to obtain
financing from the infrastructure bank. In this instance,>
the financial assistance here was $420 million from the
infrastructure bank to our local community to fund this
project. Your Honor, .unfortunately, because when this
occurred -- it was in 2006, 2007 -- the cost of the project
gets escalated and county council has agreed to cover the
cost above $420 million. The plaintiffs in this case have
stated in their complaint -- and we believe it's not enough

to simply state legal conclusions to survive a motion to
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dismiss under 12 (b) (6). They simply state that, well, you

can't do that because we believe that's a legislative
power, not a business power and, therefore, you can't bind
future councils.

Your Honor, I acknowledge that policy argument.
However, there's a statute, though, that-requires the
county to fulfill the terms of a financing agreement as
promulgated by the bank. And in this instance, the-finance
agreement terms are those defined by the infrastructure
bank which state law requires. And so to suggest, then,
that you cannot bind a future council and, therefore, you
cannot fulfill this requirement would, in essence, say that
the statute is invalid because no local government could
ever enter into a financing agreement or repay monéy over a
period of time that'’s confined to the term of the
individual council members who actually voted to approve
it. So, you'd be limited to two to four years under every
financing agreement, and that's just -- it's:not_practical.
It's not possible.

Your Honor, they equally raise questions with regard
to the way in which the county has appropriated monies to
pay its portion of the project. Your Honor, we, again,
believe that the statute they relied on -- and we're not
debating the facts that they suggest that arrive at the

conclusion. We're simply challenging the legal conclusion
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that they've raised that somehow county council can only --
can, can only adopt a contract through an ordinance of
three readings in a public hearing. We just don't believe
that home rule at 4-9-120-130 or 140, in fact, stands for
that proposition.

Equally, Your Honor, the plaintiffs in this case have
ésserted that they believe that the county has violated the
Freedom of Information Act. And in this particular case,
Your Honor, we believe, one, that the acts that they claim
that were violated have been rescinded and reapproved and
so, therefore, the issues that they're raising are moot.
But equally, Your Honor, we believe the very premise of the
law that they base their FOIA violation éenter around the
fact that the county had the transportation sales tax
budget question on its agenda. They claim that it was
improper for the county to go into executive.session to
talk about that in light of a pending and threatened claim
by the plaintiffs in this case and, therefOre,'yOU'can't go
into executive session te talk about it. Well, Yéur Honor,
that's not what'30—40—70(a) says. It prescribes the way in
which a local government can go into closed session. And
it requires you to identify the item and to say whether not
there is a pending or threatened claim. In their
complaint, they say that, but yet they draw the conclusion

that that is a violation of FOIA.
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Equally to the point that they have raised, and I
suspect they will raise again and I can look for an
opportunity to respond to it, they claim that somehow this
item was an unnoticed item on the agenda, yet their very
complaint acknowledges that it was on the agenda. And the
fact that the county, after coming out of executive
session, took action on that item that they claim is a
violation of FOIA -- and I suspect -- they cite to a case
called Brock vs. Mount Pleasant which does stand for the
proposition that when there is an unnoticed item, you can't
go out of executive session and take action. But, Your
Honor, I think the key distinction here is that the county,
one, had it on an agenda and, two, when it took action with
finality, the fact that it was going to take action on
recommendation was, in fact, on the agenda and, therefore,
the public was on notice that that council could take
action on that item.

Your Honor, those are the key things that, aside from
the information that's in my brief, I wanted to articulate
to the court today. I obviously invite any questions and
look forward to responding to any issues that are raised by
plaintiffs.

THE COURT: Thank you, sir.

Mr. Carpenter, are you going to talk?

MR. CARPENTER: Yes, sir, although I think that
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opposing counsel made half my arguments for me, but I'm
always leery when opposing counsel makes my arguments for
me.

THE COURT: I suspect arguments coming from the
opposite side also, but that's neither here nor there.
Everybody does it all the time.

MR. CARPENTER: Anyway, this case is about Charleston
County violating the ?enny Tax Act. That's the first
thing. fhe second thing is Charleston County made promises
and representations about what those penny tax revenues
would be used for, and now they're trying to renege on
those p?omises._ If I could begin with the ---

THE COURT: How a penny could cause so much trouble in
Richland and Charleston County, I do not know, but go'
ahead. . |
| MR. CARPENTER: Peopie think»they won the lottery,
jﬁdge.

THE COURT: ‘Because they turn it into millions of
dollars. Go ahead.

MR. CARPENTER: Your Honor, I, I brought with me a few
copies of this statute to which he referred, and I've
underlined certain portions that seem to me to be ---

THE COURT: 1I'll be happy to look at it.

MR. CARPENTER: --- important.

(A PAUSE.)
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MR. CARPENTER: Your Honor, the Penny Tax Act is found
in 4-37-30, and it says that it provides a way for counties
to raise a limited amount of money. If you look atb
paragraph 8 there at the top of the page, it says that:
A governing body of a county may impose by
ordinance a sales and.use tax in an amount not to
exceed 1 pércent within its jurisdiction for a
single project ér multiple projects, and for a
specific period of time to collect a limited
amount of money.
Now, there are conditions on how they have to do this.
Paragraph 1l(a) -- A(l) says: |
The ordinance must specify the project or
projects and a description of the project or
projects. |
In, in the two tax ordinances that Charleston County
passed, they, they failed to comply with this statutory
provision. In the first one in 2004 ---
THE COURT: So, what's the remedy? Give all the money
back?
MR. CARPENTER: Well, I don't think we can do that,
but I think we're after a declaration and an injunction.
THE COURT: All right.
MR. CARPENTER: In the 2004 Penny Tax Act, they raised

a billion 3, or they're in the process of raising a billion
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3 over twenty-five years. They listed certain projects and

"they listed the estimated capital cost of the project,

which is another requirement here, only totaling 113
million. That's less than 10 percent of the 1.3 billion.
The rest of it appears to be some kind of slush fund that
they can use as they choose. But the statute requires that
they collect a limited amount of money, the ordinance must
épécify the project or projects, a descripfion of the
project or projects, the maximum time, the'length of
payment, and the estimated capital cost of the project or
projects.

Now Richland County, as you mentioned, has héd its
troublés with its own penny tax. The one thing fhey did
right was they listed the projects and.they listed the
estimated capital costs, and when you added up those
capital costs, it totaled. the amount they were going to
raise._ That's the way it's supposed to be done.
Charleston County didn't do that in 2004. They did less
than 10 percent.

THE COURT: What about his position that it's over ten
years ago? You're out of time. |

MR. CARPENTER: Well, we're not contesting the
referendum like he said.

THE COURT: The 2004 to 2016.

MR. CARPENTER:  Well, it's 2019 and they're still
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collecting. They'll collect it from '4 to '29.

THE COURT: All right, sir. -

MR. CARPENTER: So, they've got ten more years of
these unless they've already raised 1.3 billion. They've
got ten more years of these collections that they're doing.
They're collecting and spending. So, thereks an ongoing
violation, so there's no statute of limitaﬁioﬁs problem.

They, they violated -- the, the law, the gtatute says
that they're supposed to use those penny tax monies for the
projects specified in the ordinance, and they can't use
them for anything else. So, we would ask for an injunction
that they not be able to use those penny tax funds from the
first, from the 2004, for anything but the projects ’
specifiea in the 2004 ordinance.

Now when they came around to 2016, they didn;t specify
any costs. They listed a few projects; but they didn't
specify. They didn't particularly describe them, and they
certainly didn't list the capital cost of the project or
projects. They said here are some projects we'fe going to
do. We're going to raise $2 billion, $2.1 billion, but he
didn't -- they didn't say how much each project was going
to cost. They didn't show that the total of those projects
was going to be the 2.1 billion. They implied the
opposite, that they were going to do those. Then they were

going to make up their minds as they go along over the next

151




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25
twenty-five years whatever the projects tﬁey wanted to use
this money for, which is not what the statute requires.
Says the limited amount of money, the specific projects
that have to have a capital cost estimate there, and they
use that money for those projects and no othér‘projects.
That's, that's the way the authorizing act is written.

Now, he mentioned the Richland vs. The DOR case, which
I'm sure the court has heard about. This was the case
whe;e Richland County sued when the Department of Revenue
decided to stop rendering the money back to Richland County
because Richland County wouldn't agree with the Department
of Revenue about what were legitimate expenses. And I have
this case; and I've highlighted some things I'd like to
draw the court's attention to.

THE CdURT: Sure. Yes, sir.

MR. CARPENTER: In the Richland Couﬁty case, there's
headnote number 2, which I'll get to in the text in a
minute,vbut the headnote of number 2 says that:

The expénditure'of millions of dollars in tax
revenues was an issue of wide concern both to the
DOR and to the residents and taxpayers of the
county.

Well in that case, I think it was about $1 billion
here in Richland County that they were going to raise over

the twenty-five years or so. If you look over further into
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the opinion.

THE COURT: What page?

MR. CARPENTER: Page 5, at the top of the page:

The revenues generated from such a tax must be
used in accordance with the statutory
restrictions imposed by the General Assembly.

Now, that's pretty much black letter law that the
county has to follow the General Assembly's restrictions
that are written into the statute. Now the next paragraph:

The local ordinance must specify the projects for
which the proceeds of the tax are to be used.

And they say at the bottom of the next column, that
they raised $1 billion for specified-transportation
projects. If you look at the next page:

The penny tax fund expenditures that wére
unrelated to the specific transportation projects
were improper as they exceeded the scope of the
Transportation Act.

The supreme court was taking the act itself, looking
at the conduct of Richland County, and finding where it
fell short. Like I said, they did it right. They listed
the projects; they listed the capital cost. That's fine.

The issue of standing arose later in the -- forgive me
if I skipped over it. Bottom of Page 8, left column: The

expenditure of millions ---
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THE COURT: Give me a chance to find it, please. Yes.
Go ahead.
MR. CARPENTER: The expenditure of millions of
dollars of pretax revenues is an issue of wide
concern both to the DOR and the residents and
taxpayers of Richland County, and the circuit
court chrectly determined the DOR has standing,
and we affirm.

They, they ruled there this was an issue of great

public importance when Richland County was spending -- was

raising and spending a billion dollars. Charleston County
is raising and spending $3 billion, and we contend they are
doing it in violation of the statute. So, if the Richland

County case was of great public importance, then likewise

..the Charleston case is an issue of great public importance

when they're violating the }——

THE COURT: Richland County or Charleston County?

MR. CARPENTER: - Did I, did I misspeak?

'THE COURT: No. Go ahead.

MR. CARPENTER: You think that 3 billion might not
mean as much to Charleston?

THE COURT: I'm not sure about the coast. Go ahead,
Mr. Carpenter.

MR. CARPENTER: Well, it made sense to me when I

thought about it.
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THE COURT: Okay.

MR...CARPENTER: Over on page 10, the court discusses
the Department of Revenue's injunction. The Department of
Revenue asked for an injunction to stop them from violating
the statute. The trial court, Judge Cooper, denied the
injunction. The supreme court imposed the injunction from
the supreme court, and they say here ---

THE COURT: Well, a lot of trial judges around here
don't pay much attention to 6ther places sometimes. Go
ahead. |

MR. CARPENTER: I think they have to pay attention to
the supreme court. o

THE COURT: . Well, maybe so.

MR. CARPENTER: They're not far away, you know?

’THE COURT: They're right down the street near the
post office.

MR. CARPENTER: That's right, yeah.

THE COURT: Or the John C. Calhoun building.

MR. CARPENTER: The supreme court said: It is:
axiomatic’' that the county's ordinance may not
expand the scope of expenditures authorized in
the enabling pro&ision of the Transportation Act.

And I'm reading from page 10.

THE COURT: .All right.

MR. CARPENTER: They also said: Local governments'
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enactments and regulations must be authorized by
the enabling act. They can do -- they can be no
broader than the statutory grant of power, and a
proper expenditure of the penny tax funds must be
tethered to a specific transportation-related
capital project for the administration of a

specific transportation project.

So, the Richland County case, I think, stands for the-

proposition that they've got to specify.' The supreme.court
read the statute and said the ordinance must specify the
projects. And neither in 2004 nor in 2016 did théy specify
the projectsvas‘the statute requires with a description,
with an estimated capital cost, and so on. They, iike I
said, in 2004 they specified only 113 million out of 1.3
billion. 1In 2006, they listed some.projects but they
didn't say what they were going to cost; they didn't
specify the anticipated capital cost. So, the -
Charleston County, in passing these two ordinances,
violated the enabling statute, epabling statute. And
because they continue td collect these monies, they
continue to violate the statute and, therefore, we think
this is a timely brought case.

THE COURT: All right.

MR. CARPENTER: The second claim I'd like to address

is that in 2016 -- and we've set this out in some detail in

156



10

-1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30
the complaint and also in our memos in opposition. When
Charleston County Council was discussing this second penny
tax ordinance in 2016, they had squabble after squabble
after squabble about whether they were going to
specifically include the Mark Clark Expressway, which is
the extension of 526 down to Daniel Island, I believe, and
they were split down the middle. They couldn't get a vote
through one way or the other. They couldn't get a vote
through to ask for an advisory referendum. So, they
finélly pulled all references to the Mark Clark Expressway,
or 526 or whatever they want to call it, out of the

ordinance. That is not specified and intentionally not

.specified.

Well, the statute says they must épecify, and they
didn't do.it. They just intentionally refused to specify
that pérticular one. And there was a councilman who wrote
an editorial just a couple days before the vote saying no;
we_took that out of there. The Mark Clark is not a part of
this. We, we voted_and we've given our word, et cetera, et
cetera. And now three'years later, they want to have a new
ordinance and, and go back on their word that they made in
2006, but it's not just going back on their word.

There's a statutory violation that the project must be
specified in the ordinance, and they specifically refused

to include the Mark Clark Expressway in the ordinance. So,

157




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31
they can't now spend these penny tax dollars on the Mark
Clark when they specifically refused to do it..

But the broader principle is that when you have a
referendum and you tell people what the referendum is going
to say and they vote on it and they pass it, that you can't
go back on what you told them the referendum was going to
be. And this case -- the best case at this point is called
Cornelius vs. Oconee County. If I could hand this up to
the court?

- THE COURT: Yes, sir.

MR. CARPENTER: This is a case I had some involvement
with. There was, there was a lady named Susan ---

THE COURT: Mr. Sloan have any involvement in it?

MR. CARPENTER: No. She came to me independently.

I'm not sure how she got me, but.maybe it's because she
heard of me from Mr. Sloan.

THE COURT: Okay. Go ahead, Mr. Carpenter.

'MR. CARPENTER: Susie Cornelius lived up in the
hinterlands of Oconee County.

THE COURT: Oconee?

MR. CARPENTER: Yes, toward the mountains.

THE COURT: Go ahead.

MR. CARPENTER: At the George coast, and back in '76
when they wanted to build a county sewer project, the way

they got the referendum acceptable to the voters was they

158




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32
said there'd be no taxpayer funds used to construct or
maintain the sewer system.

THE COURT: So, was Macaulay in the senate during this
period of time, Alexander Macaulay?

MR. CARPENTER: He may have been.

--THE COURT: Yeah, probably was. Go ahead.

MR. CARPENTER: It was '76, but the senate didn't have
anything to do with this. This was all county stuff.

THE COURT: All right.

MR. CARPENTER: The one -- there were three conditions
on that referendum that, that -- well, three sources of
funds: grants, money generated by the system, and I forgot
one other thing. Butvdid not -- the important thing is it
did not include taxpayer money. So, they rocked along Qith
that for twenty-something years.

And then the county fathers decided, well, we got a
chance to, you know, get some development down here in the
lower part of the county. We're going to use our taxpayer
money. We're going to expand the sewer system down that
way and pick up the rest area coming in from ---

THE COURT: Did that include West Union?

MR. CARPENTER: Yes. Well, this, this was
specifically the rest area on the interstate, Interstate
85. They wanted to run some pump lines and so on.

THE COURT: Yes, sir.
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MR. CARPENTER: So, she went complaining to the county
about it, and the county attorney says I'll tell you what.
I'11 draft yéu a complaint, and you bfing a lawsuit. We'll
let the courts settle this. So, he drafted her a
complaint. This is not in tﬁe opinion, but this is what
happened, remember. He drafted her complaint and then she
came to me, and we revised it and so on; We had a 'hearing
and we won. The trial judge ruled they had to follow the
conditions they had made in the referendum earlier. They
appealed to the supreme court. The supfeme court affirmed,
and there»are things in here that I think are relevant to
the issue -- one of the issues in, in today's case.
On page 3 of the opinion, the court summarized the
allegations:
Cornelius contended this funding scheﬁe of ad
valorem tax dollars violated the conditions set
by the '76 referendum.
Go over to the next page, the top of the left column:
We hold --- |
THE COURT: Page 47
MR. CARPENTER: Yes:
We hold that a county seeking to expand a utility
cannot ignore the express terms of the referendum
that initially authorized the county to own and

operate the utility.
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Farther down that column:

Oconee County chose to include such a restriction
in the referendum and presented to the voters.
Accordingly, the voters of Oconee County approved
the referendum but only on the condition that
specific, non tax—based financing be used to
construct, operate, and maintain sewer system.

To now permit the county to use the fact of a
favorable vote as a license to ignore the express
terms of fhe referendum and deploy its general
taxing power to finance thé system wouldﬁ't
subve?t fhe popular will and deprive the people
of the right to protect themselves against the

rule of man.

Gary Hill was sitting on the supreme court and he was

assigned to write this, and he earlier talked about the

rule of man vs. the rule of law. And, you know, the rule

of law is what we have here, and by giving the county the

right to

go back on the terms of the referendum puts it

under the rule of man and not under the rule of law.

THE
county.

MR.

THE

MR.

COURT: Well, Gary's father was the expert in the
Go ahead.

CARPENTER: He, he was well thought of.

COURT: Yes.

CARPENTER: Well sought out, yes, sir.
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‘The next column, the county contended that they had

general taxing power. You know, they had, you know, home

ruie rights and all that stuff, and the supreme court said:
This general taxing provision does not prevail
over- the speéific requirement of the
constitutional referendum.

Below .that:

THevcounty general taxing authority does not
trump the constitutional requirement that
electors approve the operation of sewer services
by referendum. The county is bound by the terms
of the referendum.

And they awarded as costs attorneys' fees in that case
because the .county cited no viable authority supporting its
position it was no longer bound by. the referendum'slterms.

So in this case, they passed a referendum: They
offered a referendum which the county passed, saying thié
money not going to be used for the Mark Clark. It's going
to be used for these other things. Now they're trying to
renege, to take that same penny tax money, .and use it for
the project they said they wouldn't. So, that, that --.
they can't do that.

- THE COURT: The Mark Clark Expressway, 5267

MR. CARPENTER: Yes, 526.

Now, South Carolina Public Interest Foundation, they
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talked about standing, claims public interest -- public
importance standing, as it often does, and we think these
two issues are issues of great public imporfance. ‘The
supreme court said a billion dollars in Richland éOunty is
an issue-wide concern and great public importance, in
effect. And then in the Cornelius vs. Oconee County when
the supreme court and just one citizen said you got to hold
that, hold the terms of the referendum, the promises you.
made to them. We think that when Charleston County ---

THE COURT: What cases do you cite? Were they motions
to dismiss, or were they after a nonjury trial?

MR. CARPENTER: The Cornelius case, we had a nonjury
trial.

THE COURT: All right.

MR. CARPENTER: The Richland County case, there were
cross motions but not a full trial. The, the_county asked
for an injunction. The Department of Revenue asked for an
injunction. The Department of Revenue asked for a
conservator to be appointed.

THE COURT: Yeah.

MR. CARPENTER: That all got sorted out by Judge

. Cooper, but he denied the DOR's request for an injunction.

The supreme court reversed him on that and said we're
issuing an injunction right now and ---

THE COURT: And Justice Beatty dissented about the
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injunction.
- MR. CARPENTER: He dissented on something. I can't
remember what.

THE COURT: It's all right. Go ahead.

MR. CARPENTER: But the, but the supreme court sent it
back down to the trial court, saying you do a more
extensive injunction. I want some details about what
following the statute is going to look like, and then they
went ahead and did some work in the trial court
implementing the supreme court's injunction. But they
issued an injunction themselves.

But anyway, what my point was, these cases that are so
much like ours were issues of great public importance. And
when, when the county is violating the statute to- the tune
of $3 billion, and when the county wants to go back on the
referendum and tfy to éhange the referendum with a county
ordinance, that ought not to be done, and those afe issues
of public importance that need to be addressed by the
court.

Now, we have also alleged that the individual
plaintiffs in this case have taxpayer standing. They say,
oh, taxpayer standing doesn't exist anymore. Well, I

contend that it does. There are -- there's, there's a case

‘that they refused taxpayer standing for a State taxpayer on

a state issue. But there is a whole myriad of cases where
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cities and county governments violate the law and it has to
involve the collection or payment of taxpayer money, that
when they do that, they have illegal collection ---

THE COURT: 1It's got to be a taxpayer of Charleston
County or Richland County. It can't be somebody from
Florence County, right?

MR. CARPENTER: That's right, and.not every -- and the
supreme court said in the Maulden case 120 years ago not
everybody that lives in the county is necessarily a county
taxpayer. Now back in those days, I think maybe they were
talking about property taxes and not everybody owned
property, but not every citizen is a taxpayer. And the
taxpayers have standing because they're the ones paying
money into the fund and they have standing -- ﬁhe cases
have said over and over again -- to object to illegal
payments coming out of the fund, and that's what these
taxpayers are doing. But we don't need more than one kind
of standing.

But we've alleged public interest standing. We've
alleged taxpayer standing. There's a third kind is 1like a
little bit of a hybrid between the two, and Justice Toal
talked about this in a couple of opinions. And that is
when a, when a governmental body commits an ultra vires
act, the court has granted standing to a citizen taxpayer

to contest the ultra vires acts of governmental officials.
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So, we have standing, we think, on three bases. The
foundation, of course, we only have standing on public
importance and ultra vires, but the citizens who live there
and pay the tax and, and the foundation that is organized
there and pays the tax, they have standing as taxpayers as
well, but we only need one kind of standing, but we think
we have all three kinds.

THE COURT: All right.

MR. CARPENTER: So, we think we have standing. We've

stated at least two claims.

Now my colleague here, we've stated several in the
complaint, but he's going to address the other causes of

action, but I wanted to focus on these two here because I

‘had some familiarity with them.

THE COURT: Thank you, sir.

Yes, sir.

MR. GOWDER: Your Honor, good afternoon.

'THE COURT: Yes, sir.

MR. GOWDER: Andy Gowder for the Conservation League
and Mr. Jenkins and Ms. Smith. And, Your Honor, to use a
phrase that I heard you use in another matter this
afterncon, I will try not to plow the same ground.

THE COURT: That's all right.

MR. GOWDER: That Mr. Carpenter did and, and we'll go

-- we'll try to be brief.
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Two things, Your Honor, that this case is not. I
think they address some..things that Mr. Dawson talked
about. One thing that this case is not, this is not about
change. We're not looking at any irregularities With the
ballot either back in '04 or '06 or in 'l6. Those items
that were properly identified as projects in those
ordinances can be properly funded. Our point is this
project, the 526 extension, that 8 miles that they want to
pay for, was not in any of these ordinances and so can't be
funded using the half-cent sales tax. Th;t's point number
one. So, there is no time-bar issue because it's not a
ballot challenge under that statute.

The second thing that I'd like to say is that this is
not a tax appeal. So, this court has full general
jurisdiction over this matter because it's not a manner in
which any of our plaintiffs are arguing about amount of tax
of the fact of tax. Rather, what we're saying is that the
public funds that are being collected are being used
improperly, and so this court has full jurisdiction to
decide this matter.

Your Honor, with regard to standing -- and Mf.
Carpenter, I believe, is the, is the expert on it. He's
probably litigated more standing cases than anybody I know.
He addressed it very well, but I would like to add one

additional point and, and, and hand up the case that we
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cite, Your Honor, and if I may approach the bench?
THE COURT: Yes, sir.
MR. GOWDER: I want to hand up the case of Viéary vs.
The Town of Awendaw because it's a little unusual. It is
one in which the Conservation League, my client, and an
individual were plaintiffs, and as the court.I'm sure
knows, in a 100 percent annexation case, the rules‘about
standing and objection by anybody are very, very strict,
but in'this case the facts were unusual. And the court
found that the plaintiffs had standing to object and found
publib interest standing. And on page 7 of 8, Your Honor,
the court in the right-hand column, middle paragraph says:
Whilé this court has previously declined to
utilize the public importance exception in a
zoning and annexations dispute, unique facts
preéent here compel a contrary decision.
And then down at the bottom it says:
Unlike the local government in the ATC case, the:
town allegedly did not comply with the proper
procedure, instead representing to the public
that it had received a signed petition from the
forest service when, in fact, it had not.
The point is that, you know, this case is a case that
involves the use or misuse of public money. It also

involves, like this case, local governments that aren't
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following rules and the courts are -- have been -- the
supreme..court and the court of appeals have been clear that
in those cases, there is'public importance standing to
raise objections to local governments that are not

following the statutes and that.are dealing improperly with

.public funds. So, we believe all of our plaintiffs have

public importance standing in this case.

Your Honor, with regard to the -- quickly with the --
some of the causes of action, Mr. Carpenter dealt very well
with the Cornelius case and the contract with the voters
case.. I've got one other case that I think is enlightening
and really on all fours, I think, with the facts of this
case. If I‘méy approach and hand it up?

THE COURT: Yes, sir.

MR. GOWDER: We cite it in our brief, but it's a
circuit court decision, so it's not reported to the
appellate decisions. It's the Estes case out of Dillon
County. And, Your Honor, the thing that is interesting
about this case is that the court in’thié case loéked
beyond the language of the referendum or the order --
ordinance itself and looks at the parole evidence around
what the county said that they would do. And that's really
what we've -got in this case. We've got what the ordinance
says, which we don't really have an objection to because it

doesn't mention the 526 case.
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But what we object to is that around the submission of
this matter to the voters,»all of the debate and votes at
county council indicated that these monies that were
authorized in 2016 would not be used for 526 because it was
controversial, and they wanted to make sure that they could
get the sales tax referendum passed. And, in fact, they
went so for after they voted to approve the ordinance and
sent it to the voters, one of the county council members
days before the election ---

THE COURT: Wrote an editorial.

MR. GOWDER: --- wrote an editorial and said we're not
going to use it, and now they want to. So ---

THE COURT: Parenthetically, who was Mark Clark
anyway? Does anybody know?

MR. GOWDER: He was a general in World War II.

THE COURT: That's what I thought.

MR. GOWDER: Yes, sir. So, anyway, the Estes case is
similar in the --- |

THE COURT: They like to name bridges in Charleston
after generals.

MR. GOWDER: They do. We've got Westmoreland and
Clark and all kinds of things.

THE COURT: Yeah. Yeah. Go ahead.

MR. GOWDER: So, anyway, that's, so that's that cause

of action, Your Honor. We've also got a cause of action
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with regard to the procedural vioclations in passing these
ordinances and not giving the appropriate notice under the
appropriation statutes.

And, in fact, it's interesting that with regard to one
of them, they tried to go back and fix it. That's the one
that Mr. Dawson says he thinks is moot now, but in trying
to go back and fix it, they violated the Freedom of
Information Act because what they did was they listed the
sales tax as an agenda item on the finance committee
meeting, and they did list that they were going to go into
executive session. But what they didn't say is that the
executive session would be about the agenda item. And, in
fact, what was announced was they were going to go into
executive session to talk about this lawsuit, not the sales
tax. And then there was no indication on the ---

THE COURT: How do you know what they talked about?

MR. GOWDER: We don{t, but what we, what we, what we
-~ we do’know what they did when they came out, and what
they did when they came out is they tried to fix the
ordinance.

THE COURT: All right.

MR. GOWDER: And there's no indication on the
executive committee item -- on the agenda that they would
take action on that when they came out. The Brock vs.

Mount Pleasant case would require them to do so.

171




10

11

12

.13

14

15

16

17

18

19

20

21

22

23|

24

25

45

So, Your Honor, the point is we don't -— we can't
possibly litigate all of that here. The point. is itfs a
12(b) (6) motion. We filed this ---

THE COURT: I know. It's a motion on‘the pleadings,
isn't it?

MR. GOWDER: Well, it's a 12(b) (6). Tt's on the
pleadings, confined to the four corners of the complaint,
everything assumed to be.true, and we believe that we've
filed a -- an extensive and detailed complaint, and we
believe we stated a cause of action.

THE COURT: All right. That's fair enough.

MR. GOWDER: And we ask that you deny it.

THE COURT: Thank you, sir.

" Yes,  sir.
'MRﬂ DAWSOﬁ: Yogr Honor, in brief rebly and will

probably go in somewhat reverse order just so that we can

~ address some. of the things you just recently heard.

_ _YQur_Honor, I don't know if you have the complaint in
front of you, but Mr. Gowder has jﬁst'told you that the
reason for going into executive session wasn't on the
agendap He said the agenda listed transportation sales tax
budget, but we didn't, bdt we did.

Well, the problem is their pleading says it was

listed. 1In paragraph 88 of their pleadings -- I'm not

going outside the record on this one. This is exactly what
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they told‘you. They say their -- they say:
The county attorney stated there is a need for an
executive session to talk about this agenda item.

I'm sorry, this agenda item was transportation sales
tax which he just said was on the agenda, and then it says:

This agenda item associated with a lawsuit that
was filed by the Coastal Conservation League.

So, their argumént to you today is you should not
dismiss this cause of action because the county didn't have
the transportation sales tax agenda item on the agenda,
when it did, and that the county didn't state the reason
for going into executive session, but their very pleadings
say that. So, whether I agree or disagree to their point,
that's the words they use. .Theyvsay in their complaint
that'fhere's a need for executive séssion to talk about
this agenda item -- this agenda item is the transportation
sales tax budget -- associated with a lawsuit filed by the
Conservation League against the county.i

I don't know what more -- how much more clear can it

be on what the issue was that was on the agenda that county

council ultimately went into executive session and then

came back on this agenda item, which was not an unnoticed
item, and then took action, and then in the, in the county
council meeting where votes are taken with finality. The

fact that they were taking votes on that issue was put on
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the agenda.
The agenda stated -- and,..Your Honor, I point you to
in the document I handed you, it is Exhibit, I believe, G
and H. G»liéts the item as transportation sales tax budgeﬁ

and item H lists items from special finance committee of

.August129 if needed, and then it references recommendations

such that the public is on notice thaﬁ county council may
take action on recommendations ching out of finance.

Your Honor, as it relates to tﬁis nofion of -- he
mentioded parole evidence,. I suspect with regard to the
ordinance. I'm not sure of-the context there, but the case
that he cited is a, a circuit cogrt case. And the commenﬁ
he maae was that ali votes. that are undertakehr~— basically
the point he's trying to make is that county council '
comments led the voters to believe what the referendum was
about.

Your Honor, we're going right back to the very thing I
started with where they said this case islnot about thé'
referendum. This case is not ébout the ballot question.
Your Honor, numerous times in their complainﬁ, they
challenge the referendum and the ordinance. Your Honor,
again in the book that I handed up to you, I want to draw
your attention to two exhibits. These exhibits are
Exhibits E and F, and I draw your attention to those

because E and F are an excerpt from the ordinance which
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represents the referendum that was presented to the voters.
The reason why I point that to your attention, Your
Honor, they say the Mark Clark wasn't on the referendum.
Your Honor, if - and again I almoét,»I feel like it would
be insulting to you to ask you to look at,this pilece of.
paper, but this piece of paper referennes‘the ballot that
was in front of the voters, and it simply says:
Project number 1: financing the cost of highways,
roads, streets, bridgés, and other .
transportation-related projent facilitiés; and
drainage facilities related thereto, and mass
transit systems operated by Charleéton éounty or
jointly by.the county and other.governmental
entitieé.' |
Then it has a dollar value for that project:z$l.8
billion. They séy, Your Honor, it doesn't mention the Mark
Clark. Therefore, you can't use it. Well, Your Honor, if
that's the argument, it didn't mention any road either, but
that was the project that was listed by which the voters in
2016 -- and, Your Honor, with the exception of the dollars
to be raised, that's the same question from 2604.
Obviously in 2004 it generated less than it did'in 2016.
Your Honor, the second project listed says: Financing
costs of greenbelts, 210 million. Again, it didn't list

which greenbelts in Charleston County the county would use
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those funds for. Yet the argument that you just heard
today was that .the enabling legislation requires something
more than the sample ballot question.

Your Honor, they handed you statute 4-37-30. Your
Honor, on page 2 of that statute, there is a sample ballot
question. Your Honor, the sample ballot question and the
ballot question used by the county in 2004 and 2016 are the
exact same, yet they are telling you that what the
legislature did violates the law. It can't violate the
law. TIt's the same question in the statute.

Your Honor, in the whole presentation today, not one
time did they invite you to look at the actual ordinance
that they claim violates the law, not one time. Well, Your
Honor, in the book I handed you -- and it was attached to
their complaint -- it references both the 2004 ordinance
and the 2016 ordinance. And, Your Honor, surprisingly, the
language I just read to you in the record is the same
language in the ordinance, yet they tell you today it
doesn't mention the Mark Clark.

Your Honor, the problem with this argument today is
the very thing the voters went into the voting booth to
vote on 1s exactly what you have in front of you. Your
Honor, their argument, however, is, well, you should rely
on what elected officials say in meetings because obviously

that's what you have to rely on, but don't rely on their
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vote.

Well, Your Honor in our brief on page 7, we don't cite
to a circuit court case. We cite to an appellate court
case. We cite to the court of appeals, and on page 7 it
says:

We are aware of no authority allowing someone
challenging the action by a council to
interrogate members individually to impeach
council's decision.

So, what they're asking you to do, Your Honor, is to
rely on what a single council member said, whether it be in
an editorial or otherwise, or through the product of a
debate on the council floor to form the basis of what the
referendum was all about. That opinion goes on to say:

The governing body of a municipality acts as a
collective body ---

That's not a surprise.

--- not és individuals, and discussions made in
this fashion are the product of debate and
compromise.

Again, this is the court of appeals. If individuals
are not satisfied with the decisions by members of
municipal government within the limits of the law, the
court of appeals said it's fine at the polls -- excuse me,

it's at the polls, not the courts. You don't go to the
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court to complain about what a council member promised, if,
-in fact, that was a promise. You say you don't get elected
again.

That's what the court of appeals says, yet they tell
you that, well, you should rely on what they're saying
during debates. You should ignore what the actual
ordinance séys, and you should ignore what the referendum
says because those don't count. The very things that they
allege are the basis by which they are bringing this
lawsuit, you should, you should ignore it.

Your Honor, I think again to the ordinance, earlier on
in this presentation, they assert that the 2004 sales tax
ordinance only identifies 10 percent of the $1.3 billion to
be collected. That's whaﬁ they told you. Again, if they
didn't take you to the ordinance to show you where it says
that -- beéause that would require'you to actually look at
‘the law and then see that the law that they are referencing
-~ which you should not take as true. You should look to
the law to see what the words say because they are
unambiguous.

The reference to the 10 percent was the fact that the
county's ordinance ‘and the referendum allowed thé county to
offer or present to the voters two things, two questions.
First, the question on imposing the téx and the second, to

issue bonds. Your Honor, the issue of the 10 percent
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they're referring to is the bonds that the county council
asked the voters to consider. It was $113 million in
bonds, which represents about 10 percent of the $1.3
billion that they were asking the voters to impose a tax
on.

And so in the bond portion of the ordinance, it does
list some projects by which the county may issue bonds to
go work on, but that was not the project list. The project
list, Your Honor, is the very same list I read to you which
identifies procject number 1 and project number 2. It
specifies, as they have indicated to you under the enabling
statute, on page 1 of that enabling statute, it identified
the project as project number 1, which is completely
verbatim with the statutory ballot question. It equally
provides the description of projects I indicated to you it
was fihancing the cost of, 'and I read off a variety of
items. And then equally, Your Honor, at the end of that
ballot question and in the ordinance, it specifies the
amount of money to be collected. That conforms with the
statute. Yet again in the presentation, they simply draw
conclusions, which is all they've done, but don't invite
you to look at the law for you to construe the law as it's
written, not based on the other arguments that are being
raised.

Your Honor, I want to bring up one more point again,
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then T will close my presentation, and that is this notion
of standing. Your Honor, the cases have beeﬁ cited all
stand for the proposition of standing. However, one of the
cases they've mentioned to you was the Richland County vs.
-—- excuse me, which was the Public Interest Foundation case
vs. the DOT and a Richland County case. All stand for the

proposition that there was two things involved. One, I

" acknowledge that they argued that this is a matter of

public importance. We'll tell you in other cases; they
have argued that it's not a matter of public importance.
But in the DOR case, the supreme court also relied on the
fact that the DOR had a statutory duty, and they said that
the public importance coupled . with a statutory-dufy
suggests they have standing.

In the Department of Transportafion case, the court
said that there is no guidance on this issue. Chief
Justice Beatty used the word no guidance. Your Honor, I've
already submiﬁted to you the Douan case which offers
guidance because our supreme court in that case construed
the ballot and the ordinance and drew the conclusion that
the question was not flawed for the lack of listing the
projects as project 1 and 2, describing them based on what
the statute said, and drawing a conclusion on the amount of
money. In the case that the supreme court cohstrued, they

said that the county's language, which is not the language
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I used here today, had advocacy language in it, and it
directed the county to strip out the advocacy language and
use the sample question in the statute. That's all I have.

THE COURT: Yes, sir.

MR. CARPENTER: It occurs to me that my colleague, who
gave a very fine presentation, might be mixing up the
requirements of the referendum and the ordinance. The
statute speaks to;the ordinance and the ordinance requires
the specificity that I discussed earlier. He wants to talk
about the referendum, but the statute talks about what the
ordinance has to have and the ordinance is required to
specify, and we gave them the benefit of the doubt on the
113 million. If he is right, they talked about 113 million

in light of the bond, but at least they named the project

.and said how much money they were going to spend on it.

So, we gave them the benefit of the doubt on that.

But this thing where you lump the whole billioﬁ
dollars together we contend is not specifying anything.} It
certainly doesn't comply with the statute. If he thinks it
does comply with the statute, then I think we need some
judicial guidance on that question.

I think the Richland County vs. The DOR case said
pretty clearly that you have to specify these things just
like the statute says. An expenditure has to relate to a

specific project. So, we've alleged they violated the
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enabling statute; they violated their word on the
referendum, those two issues.

Now, I don't know if they're embarrassed by the fact
that they're now trying to go back on what everybody said,
but that's not the issue. That, that's color. That's
background and flavor, but the important point is that
ordinance did not specify the Mark Clark Freeway,’and the
statute requires them to specify and, therefore, we think
we've stated two good causes of action that call for public
importance standing, as well as the taxpayer standing and
ultra vires standing.

THE COURT: All right. Thank you, Mr. Carpenter.
Anything further? |

MR. GOWDER: Your Honor, very briefly. Mr. Dawson
suggests that we don't want you to read fhe drdinances.

We, we attached the ordinances to our complaint. We invite
you and ask you to read them.

In every case, the ordinance lists the projects that
are to be funded by this ordinance and by -- and as
approved by the referendum. In every case. And, in fact,
you know, interestingly in the 2006 ordinance, 14-54, the
projects are actually listed in the question themselves.
Now, they're not listéd in the ballot questions in
13-24-1907, but they're certainly part of the ordinance,

and that's what the ballot -- that's what the voters were
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voting on. And, in fact, the ballot question was part of
the same ordinance.‘ You can't separate the two.

So, you know, our position is that the projects that
were authorized in each instance when listed in the
ordinance, those are the ones that can be funded. Mark
Clark was not included. It can't funded.

THE COURT: All right.

MR. GOWDER: Thank you.

THE COURT: All right, thank you for your lively
presentations. How much time do y'all need to submit
proposed orders, and I'm being generous as I always am. It
doesn't matter to me. It might matter to y'all. Look at
your schedules, make a decision. 1I'll set a time limit.

If you need additional time, just let me know.

MR. CARPENTER: He wants twenty. We'll go along with
that.

MR. GOWDER: Twenty days.

THE COURT: All right. That's fine. All right, good
luck to both sides. |

--- END OF TRANSCRIPT OF RECORD ---
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CASE NO. 2019-CP-40-03032
South Carolina Coastal Conservation )
League, Inc., Elizabeth M. Smith, Abraham )
B. Jenkins, Jr., and South Carolina Public )
Interest Foundation, )
)
Plaintiffs, )
) .
VSs. ) DEFENDANT
S ) CHARLESTON COUNTY’S
Charleston County, South Carolina, South ) MEMORANDUM OF LAW
Carolina Transportation Infrastructure Bank, ) IN SUPPORT OF ITS MOTION TO
and South Carolina Department of ) DISMISS PLAINTIFFS’ SECOND
Transportation, - ) AMENDED COMPLAINT
' )
Defendants. )
)

Defendaqt Chafleston County,i South Carolina (“Charlestén County” or the “(gounty”),
submits this Memorandum of La§v in Support of its Motion to Dismiss Plaintiffs’ Second Amended
Complaint. This motion is based on the grounds that 1) the Plaintiffs lack standiﬁg to bring this
action; 2) the Plaintiffs" 2004 and 2016 Transportation Sales Tax Referendum Ballot question
declaratory judgment claims -are time-barred pursuant South Carolina Electioﬁ laWs; 3) the

Plaintiffs’ claims fail to state facts sufficient to constitute a cause of action regarding the County’s

authority to fulfill the South Carolina Transportation Infrastructure Bank Act’s (“Infrastructure

Bank Act” or “Act”) requirements or to implement the Act’s financing agreement obligations in
the First Arﬁended Intergbv’emmental Agreenﬁent for Charleston County Mark Clark Expressway
Exfension Project in Charleston County, South Carolina (“2019 IGA”) pursuant to Rule 12(b)(6)
SCRCP, or in the alternative, the Plaintiffs’ claims are moot by subsequent legislative acts of

Charleston County Council (“Council”). Further, if the Plaintiffs have standing and their claims

are not barred, to the extent the Plaintiffs have a dispute concerning property taxes, the South -
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Carolina Revenue Procedures Act is the Plaintiffs’ exclusive remedy. See, S.C. Code Ann. §§
m12-60-10 to -3390 (2014 & Supp. 2018). Therefore, this Court should dismiss Plaintiffs’
complaint.!
FACTS
The Mark Clark Expressway (“MCE”) is an interstate facility, which begins at an
uncompletéd interchange With US 17/Savannah Highway ahd SC 7/Sam Rittenberg Boulevard in
the West Ashley se(‘;tion of the City of Charleston, South Carolina. The interstate currently
terminates in a partial flyover interchange onto US 17N/John‘nie Dodds Bqulevard in Mount
Pleasant, South Carolina. The compleﬁoﬁ of the MCE involves the constm;:tion of 'approximately
8 miles of highway from James Island to West Ashley. In 2006, the Infrastructure Bank approved
the MCE as an eligible project under the South Carolina Transportation Infrastructure Bank Act.
In 2007, the County, the South Carolina Department of Transportation (“SCDOT”), and the Bank
entered a three-party Intergovemrﬁental Agreement (“2007 IGA”), p'ursuant to the Infrastructure
Bank Act.v See, S.C. Code Ann. § 11-43-180tA) (“The bank may require the government unit or
privafe entity to enter into a ﬁnancing agreement in éonnection with its loar_l' obligation or ofher
financial assistance.”).
Under the 2007 IGA, t}'le Bank committed to provi&ing $420 million in financial assistance
to ;:ompléte the MCE. The SCDOT agreed to provide project oversight, management,.and accept
the project into its maintenance system when ‘completed. The County, as the project sponsor,

agreed to provide a local match of $117 million from proceeds of the Charleston County

! “When the issue is the existence of jurisdiction in fact, the court is not confined to the allegations

of the complaint, but may resort to affidavits or other evidence to determine its jurisdiction.” Graham v.
Lloyd’s of London, 296 S.C. 249, 251, 371 S.E.2d 801, 802 (Ct.App.1988); see also, Sec’y of State for
Defence v. Trimble Navigation Ltd., 484 F.3d 700, 705 (4th Cir. 2007) (“In reviewing the dismissal of a
complaint under Rule 12(b)(6), we may properly take judicial notice of matters of public record. ”)
‘Therefore, the County proffers “matters of public record” to support its motion to dismiss.

2
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Traﬁsportation Sales Tax (“Transportation Sales Tax” or “TST”)? for highway and road
construction and improvements, pursuant to the schedule attached to the 200'7“_‘. IGA. In January
2019, the parties agreed to an Amended Intergovernmental Agreement (2019 Amended IGA”).
See, Ex. C, 2019 Amended IGA. However, the Bank’s financial assistance has not changed (i.e.,
provide $420 million to cdmplete the MCE). The SCDOT’s role has not changed (i.e.,
fnanage/administer the project and when completed, accept the MCE into its maintenance system).

Instead, the MCE’s project costs have escalated to approximately $725 million.

Conversely, the Infrastructure Bank conditioned its continued financial assistance for the project -

on the County’s commitment to guarantee payment of the cost escalation to complete the MCE.
Sié, .S.C. Code Ann. § 11-43-130(8) (“The term ‘financing agreement’ includes, without
limitation, a loan agreement, trust indenture, security agreement, reimbursement agreement,
guarantee agreement, bond or note, ordinance or resolution, or similar instrument.”) (emphasis
added). As a result; the 2019 Amended IGA contractually obligates the County (among other
financial considerations) to. cover project costs above the Bank’s $420 million commitment, to
include an appropriation pledge stating, “[t]he County Council shall adopt a budget for each Fiscal

Year appropriating revenues of the Sales Tax, or any federal or state grant proceeds, or any lawful

source-to fund the payment obligations of the County under this Agreement.” 2019 Amended

IGA, Article III, Section 3.2(C); see also, S.C. Code Ann. § 11-43-190(C) (“A qualified borrower

may . .. pledge, assign, and graﬁt sécurity interest in project revenues, and, in the case of a

2 The Optional Methods for Financing Transportation Facilities Act (“Transportation Act” or “Act”)

authorizes counties to impose a sales and use tax not to exceed one percent to fund transportation projects
to include: highways, roads, streets, bridges, mass transit systems, greenbelts, and-other transportation-
related projects facilities in Charleston County. See, S.C. Code Ann. § 4-37-10 et seq. Pursuant to the Act,
the County has enacted two ordinances imposing a % penny tax each as a result of two voter approved
referendums. See, Ex. A, County Ordinance Number 1324 — 2004 Transportation Sales Tax and Ex. B,
County Ordinance Number 1907 — 2016 Transportation Sales Tax.

3
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governmental unit, its project revenues, revenues derived from a special source or ad valofem

taxes, to secure its obligations as provided in this chapter . . . to meet its obligations under a

financing agreement . . . .) (emphasis added), and S.C. Code Ann. § 11-43-190(A) (“Qualified

borrowers [may] . . . make and carry out any contracts or agreements with the bank as may be
‘ agreed to by the bank and any qualified borrower . .. .”).

- The Plaintiffs are the South Carolina Coastal Conservatioh League, Inc. (“CCL”) and thé

Sou“th Ca.rolina. Public Interest Foundation (“SCPIF”), two South Carolina non-profit corporations

- that, purpért to have thousands of supporters who are citizens of South Carolina, and two named

individuals. The Plaintiffs have filed this action challenging (among other procedural issues®) the

County’s authority to commit proceeds of the 2004 and 2016 Transportation Sales Tax to fund the |

MCE. Speciﬁcaliy, Plaintiffs challenge whether “either County Ordinance Number 1324 or
County Ordinance Number 1907 authorize transportation sales tax expenditures for. the Project
due to the factual circumstances surrounding their adoption and the ensuing referenda.” (emphasis
added). Second Am. Compl. 16.' In addition, Plaintiffs queétién.under the auspice of the
;‘contract with voters” doctrine whether “. . . S.C. Code Ann. § 4-37-10, et. seq., and the language
of the aforementioned Ordinances prohibit First Half Cent and the Second Half Cent revenue from
funding the Project.” Second Am. Compl. § 34, citing, 16 MCQUILLIN MUN. CORP. § 44:238
(3d ed.). Lastly, Plaintiffs contend that “. . . Paragraph 3-.2(C) ;)f the Amended IGA is void and

unlawful to the extent it purports to bind future County Councils and require them to use their

3 For instance, Plaintiffs allege the County failed to properly appropriate funds to pay its initial draw

request from the SCDOT. See, Second Am. Compl. § 82(f). The County has rescinded its action making
the initial appropriation and simultaneously approved funding from its approved Fiscal Year 2019
Transportation Sales Tax operating budget. See, Ex. D, Council Action 19-243. Therefore, Plaintiffs’
claim is moot. “A case becomes moot when judgment, if rendered, will have no practical legal effect upon
the existing controversy.” S.C. Pub. Interest Found. v. S.C. DOT, 421 S.C. 110, 120, 804 S.E.2d 854, 860
(2017).
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legislative authority to commit First Half-Cent and Second Half-Cent revenue. Paragraph 3.2(C)

is unenforceable by the Bank, the SCDOT, or others against future County Councils.” Second

Am. Compl. J41.

The County contends Plaintiffs have not pled a valid basis for standing to initiate these
claims or sufficient facts to constitute a cause of action, and in the alternative, the South Carolina
Administrative Law Court maintains jurisdiction over actions involving the collection of taxes.
Therefore, this Court should dismiss this case.

ARGUMENT

L PLAINTIFFS LACK STANDING TO BRING THIS ACTION AGAINST
CHARLESTON COUNTY.

The Plaintiffs as non-profit corporations and citizens of South Carolina fail to present a
justiciable case or controversy to challenge the validity and enforceability of the 2019 Amended
IGA; and therefore, they cannot invoke the judicial power of this Court to adjudicat¢ their claims.
“[A] private person may not invoke the judicial power to determine the validity of executive or
legislative action unless he has sustained, or is in immediate danger of sustaining, prejudice

therefrom.” ATC S., Inc. v. Charleston Cnty., 380 S.C. 191, 198, 669 S.E.2d 337, 340-41 (2008).

Before the Plaintiffs can initiate a lawsuit against the County, they must demonstrate that they
have standing to do so. “A threshold inquiry for any court is a determination of justiciability, i.e.,

whether the litigation presents an active case or controversy.” Lennon v. S.C. Coastal Council,

330 S.C. 414, 415, 498 S.E.2d 906, 906 (Ct.App.1998). “Standing to sue is a fundamental

requirement in instituting any action.” Joytime Distribs. & Amusement Co. v. State, 338 S.C. 634,

639, 528 S.E.2d 647, 649 (1999). “No justiciable controversy is presented unless the plaintiff has

standing to maintain the action.” Lennon, 330 at 415, 498 S.E.2d at 906.
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To have standing, “one must generally have a personal stake in the subject matter of the
lawsuit, i.e., one must be a real party in interest. A real party in interest is one with a real, material,

or substantial interest.” Baird_v. Charleston Cnty., 333 S.C. 519, 530 511 S.E.2d 69, 75 (1999);

see, Baird supra, n.7 (“The right of a plaintiff to maintain a suit, while frequently treated as going
to the question of jurisdiction, goes, in reality, to the right of the plaintiff to relief rather than to
the jurisdiction of the court to afford it.””) (citation omitted). Under South Carolina law, a party
can acquire standing: “(1) by statute; (2) through the l;ubric of ‘constitutional standing’; or (3)
under the ‘public importance’ exception.” ATC S., 380 S.C. 191, 195, 669 S.E.2d 337, 339 (2008).
Plaintiffs do not plead standing based on a statute; however, they assert they have constitutional,
public importance, taxpayer, and associational standing. Second Am. Compl. 53-76. None of
the Plaintiffs’ claims satisfy the standing requirements.

A. Constitutional Standing.

The Plaintiffs mistakenly believe they meet the common law test for constitutional standing
because they “voted on” the 2004 and 2016 Transportation Sales Tax referendums, based on the
understanding and 'representations of County Council (and the ordinances) that 2004 and 2016
Transportation Sales Tax revenues would not be used to fund the MCE. See, Second Am. Compl.
99 59 and 63. Plaintiffs cite to comments made by individual Council members during public
debates over the adoption of the 2016 Transportation Sales Tax Ordinance. However, there were
no debates by Council in 2004 regarding the use of Transportation Sales Tax revenues for the MCE
because the Project was initiated in 2006. See, Ex. C, 2019 Amended IGA. Equally, the Plaintiffs
claim that the expenditure of sales tax . . . revenue[s] for the Project directly, materially, and
substantially undermines the goals of improved connectivity of existing roadways, safety

improvements, public transit, drainage facilities and flood control, bicycle lanes, and as a result
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Greenbelt funded conservation initiatives will all suffer and not be completed as pledged and
promised by the County,” and that they “pay First Half Cent and Second Half-Cent sales Tax on
a regular basis.” See, Second Am. Compl. § 58; see also, Second Am. Compl. 4 60 (emphasis
added).

At the outset, Plaintiffs alleged comments from individual Council members, if accurate,
are not binding on Council as a legislative body in 2004, 2016, or today. The South Carolina Court
of Appeals in dicta rejected a similar attempt to attack individual council member’s comments
stating:

We are aware of no authority allowing someone challenging action by Council to

interrogate members individually to impeach Council’s decision. The governing

body of a municipality acts as a collective body, not as individuals, and decisions

made in this fashion are the product of debate and compromise. If individuals are

not satisfied with decisions made by members of a municipal government within
the limits of the law, their remedy is at the polls, not the courts.

B'ear. Enters. v. Cnty. of Greenville, 319 S.C. 137, 139 n.1, 459 S.E.2d 883, 885 (Ct.App.1995)

Moreover, Plaintiffs’ reliance on aspirational goals like “improved connectivity of existing
roadways, safety improvements, public transit, drainage facilities and flood control, bicycle lanes”

are ihsufﬁcient facts to support, let alone prove, standing. See, Second Am. Compl. § 58. The

United States Supreme Court in Lujan v. Defenders of Wildlife provided a three-part test to
establish constitutional standing:

First, the plaintiff must have suffered an “injury in fact”- an invasion of a legally
protected interest which is (a) concrete and particularized, and (b) ‘““‘actual or
imminent, not ‘conjectural’ or ‘hypothetical,”” Second, there must be a causal
“ connection between the injury and the conduct complained of - the injury has to be
“fairly . . . trace[able] to the challenged action of the defendant, and not . . . th[e]
result [of] the independent action of some third party not before the court.” Third,
it must be “likely,” as opposed to merely “speculative,” that the injury will be
"~ “redressed by a favorable decision.”

Lujan v. Defenders_of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992)(emphasis added).
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The South Carolina Supreme Court in ATC S., citing Lujan, held that “[t]he principle of standing

under the United States Constitution is ‘an essential and unchanging part of the case-or-
controversy requirement of Article II1.”” ATC S., at 195, 669 S.E.2d at 339. Moreover, “[t]he
party seeking to establish standing carries the burden of demonstrating each of the three elements.

Sea Pines Ass’n for the Prot. of Wildlife, Inc. v. S.C. Dep’t of Nat. Res., 345 S.C. 594, 601, 550

S.E.2d 287, 291 (2001). The Plaintiffs fail to meet these immutable principles in this case. For
instance, Plaintiffs’ claim and status as taxpayers do not meet the standing threshold under South
Carolina law. The South Carolina Supreme Court in ATC.S, rejected a similar claim holding that:

The injury to ATC, however, as a taxpayer is common to all property owners in
Charleston County. This feature of commonality defeats the constitutional
requirement of a concrete and particularized injury. As the United States Supreme
Court observed, a taxpayer lacks standing when he ‘suffers in some indefinite way
in common with people generally.” Frothingham v. Mellon, 262 U.S. 447, 488, 43
S. Ct. 597, 67 L. Ed. 1078 (1923).

ATC S.. Inc. v. Charleston Cnty., 380 S.C. 191, 198, 669 S.E.2d 337, 340-41 (2008)

The South Carolina Supreme Court has reaffirmed this principle in Bodman v. State, holding that

“th]ere, to the extent Bodman has suffered or will suffer any harm as a result of this tax scheme,
this harm is shared by all taxpayers in the State. In ATC S., we unanimously closed the door to a
litigant asserting standing simply by virtue of his status as a taxpayer for this reason.” Bodman v.
State, 403 S.C. 60, 67, 742 S.E.ﬁd 363, 366 (2013).

Similarly, the Plaintiffs’ status as voters* and members of associations with common

interests do not meet the common law test for constitutional standing. As a threshold matter, CCL

4 The Plaintiffs do not allege that they or their memberships voted to support (let alone were even

eligible to vote on) the imposition of the 2004 and 2016 Transportation Sales Tax. In fact, the CCL
indicated that it “withdrew support for the ordinance after County Council amended the project list without
public support and later made the project list non-binding . . .” See, CCL Motion for Leave to File Amicus
Curiae Brief, Case No. 2017-001606. Therefore, the Plaintiffs have not established a factual basis to
support standing to challenge the alleged promise they claim was made to induce their support.

8
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and SCPIF mention the phrase “associational standing” only once in their complaint. Moreover,
CCL does not claim it is bringing this action in its individual capacity, rather it only makes passing
references to acting on behalf of its organizational members. Equally, SCPIF only claims that it
is bringing this action individually and on behalf of all others similarly situated, as a representative
of taxpayers. See, Second Am. Compl. § 56. The nonprofit corporations’ claims fail to meet the
common law test for associational standing. South Carolina law provides that:
"An organization-has associational standing ‘if one or more of its members will
suffer an individual injury by virtue of the contested act.’ (citation omitted). ‘The
three part test for associational standing requires that an association’s members
would otherwise have standing to sue in their own right, the interests at stake are

germane to the organization’s purpose, and neither the claim asserted nor the relief
requested requires the participation of individual members in the lawsuit.’

Carnival Corp. v. Historic Ansonborough Néighborhood Ass’n, 407 S.C. 67, 76, 753 S.E.2d 846,
851 (2014).° .

Under South Carolina law, the nonprofit corporatioﬁs’ associational standing claims do not create
a safe harbor for their generalized and aspirational injﬁries vis a vis a concrete and particularized
injury. - As concluded abpve, the taxpayers and individual ass_oéiation members have not suffered
a concrete, particularized inj ufy because they fail to show a peréonal interest other tha;l th;:_lt shared

in common by all members of the public. Plaintiffs> members of the nonprofit corporations have

asserted that the County’s expenditures of the Transportation Sales Tax revenues on the MCE .

3 The plaintiffs in the Carnival Corp. case consisted of four citizens’ groups, which included the
South Carolina Coastal Conservation League, Inc., one of the Plaintiffs in this case. In the Carnival Corp.
case, the Historic Ansonborough Neighborhood Association made numerous allegations to the effect that

" they suffer harm that would adversely affect their quality of life because of noise, pollution emissions,
traffic congestion, particulate soot emissions from ships burning diesel fuel, and the visual disruption of
Charleston’s historic integrity and aesthetic beauty. Carnival Corp., 407 S.C. at 76-77, 753 S.E.2d at 851.
The Supreme Court decided that the plaintiffs in Carnival Corp. failed to establish the first element of
associational standing. The Court stated, “We hold these injuries, even if actually suffered by individual
complainants, are ‘only generalized grievances suffered by the public as a whole which are insufficient to
establish standing.”” Id.; see also, supra Lujan, 504 U.S. at 560, n.1 (“By particularized, we mean that the
injury must affect the plaintiff in a personal and individual way.”). Carnival Corp. 407 S.C. at 72, 753
S.E.2d at 849.
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“directly threaten the CCL’s and its supporters’ interests” because the expenditures “will
inevitably come at the expense of the specific projects identified i.ll Charleston County Ordinance
Numbers 1324, 1454, and 1907,” and “. . . undermines the goals of improved connectivity of
existing roadways, safety improvements, public transit, drainage facilities and flood control,
bicycle lanes, and as a result Greenbelt funded conservation initiatives will all suffer and not be
completed as pledged and prorrlised by the County.” Second Am. Compl. §§ 57-58. To the extent
the above-referenced claims are injuries, these injuries are suffered by the public at large. The
South Carolina Supreme Court has already determined that generalized, and aspirational
allegations of injury are insufficient to establish standing. :

vAssummg arguendo that the nonprofit corporatlon Plamtrffs survive the first prong of the
constitutional standing test, they fail to satisfy the third prong of the three -part associational
standing test in Carnival Corp _ that neither the claim asserted nor the relief requested requires
the-participation of individual members in the lawsuit.

| In my view, in order to satisfy this prong, the organization must show that the right
it seeks to vindicate is common to the membership and the interests of the harmed
members in the proceeding derives from their membership. (citation omitted).

‘[T]he association may assert the rights of its members, at least so long as the
challenged infractions adversely affect its members’ associational ties.

Georgetown Cnty League of Women Voters v. Smith Land Co., 393 S.C. 350, 360, 713 S.E.2d
287,293 (2011) (Hearn, K., dissenting).

As stated above, the nonprofit Plaintiffs are not voters and there are not facts to support a claim

that their members are Charleston County residents. In short, the factual basis raised by the

Plaintiffs are simply complaints about inconveniences suffered broadly by all persons residing in’

or passing through Charleston County, and therefore, Plaintiffs fail to establish the first element of

standing. See, Carnival Corp., 407 S.C. at 77, 753 S.E.2d at 851. Plaintiffs’ allegations regarding

associational standing lack any claims that Plaintiffs themselves or their members have suffered a

particularized harm.

10
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B. Public Importance Exception.

Notwithstanding Plaintiffs’ lack of constitutional standing, they mistakenly contend that
they have standing to bring this action through the public importance exception to the general
standing requirement.® Second Am. Compl. § 65. “This Court has long recognized the ‘public
importance’ exception to the general standing requirements. ‘[S]tanding is not inflexible and
standing may be conferred upon a party when an issue is of such public importance as to require
its resolution for future guidance.”” ATC S., 380 at 198, 669 S.E.2d at 341. Application of the
doctrine requires a “cautious balancing of the competing interests presented.” Id. The South
Carolina Supreme Court in ATC S. explained:

An appropriate balance between the competing policy concerns underlying the

issue of standing must be realized. Citizens must be afforded access to the judicial

process to address alleged injustices. On the other hand, standing cannot be granted

to every individual who has a grievance against a public official. Otherwise, public

officials would be subject to numerous lawsuits at the expense of both judicial
economy and the freedom from frivolous lawsuits.

1d. 380 S.C. at 199, 669 S.E.2d at 341 (citing Sloan v. Sanford, 357 S.C. 431, 434, 593 S.E.2d 470,
472 (2004)).

“The key to public importance analysis is whether a resolution is needed for future guidance.” Id.
In this case, the Plaintiffs lack a sufficient basis to establish standing by the public
importance exception because by their own admission “[n]ot every dispute that is in some way

related to an expensive transportation project merits consideration[.]” See, Brief of Proposed

6 The CCL took a different stance regarding the public importance of the MCE when it filed a brief
in response to the County Petition for Original Jurisdiction regarding the 2007 IGA. The CCL stated:

This may be a project of significance to Charleston County Council, but that does not mean
that the public supports it or that public interest considerations necessarily favor resolving
this case in the Supreme Court. Not every dispute that is in some way related to an
expensive transportation project merits consideration by the Supreme Court.

See, Brief of Proposed Amicus Curiae South Carolina Coastal Conservation League at 12, Case No. 2017-
001606.

11
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Amicus Curiae South Carolina Coastal Conservation League at 12, Case No. 2017-001606; see
also, Def.’s Mem. p.11 n.6. Notwithstanding }he Plaintiffs’ specious view of the project’s public
importance, future guidance is not needed through this Court, because the South Carolina
Department of Revenue (“SCDOR?”) has statutory oversight of the Transportation Act. South
Carolina law provides that the SCDOR has a statutory duty to administer and enforce the Act. See,

Richland Cnty. v. S.C. Dep’t of Revenue, 422 S.C. 292, 306, 811 S.E.2d 758, 765 (2018) (“Based

on these authorities, the circuit court properly found that DOR’s extensive administrative,
oversight, and enforcement responsibilities in the Transportation Act and throughout Title 12 of
the South Carolina Code confer upon DOR a duty in ensuring the County’s expenditures of Penny
Tax revenues comply with the revenue laws DOR is charged with enforcing.”).

The South Carolina Supreme Court in Richland County opined regarding Transportation

Act’s expenditures that, “[a] proper expenditure of Penny Tax funds must be tethered to a specific
transportation-related capital project or the administration of a specific transportation project.”
Richland Cnty., 422 S.C.at 31 1, 8‘11 S.E.2d at 768. To the extent the Plaintiffs believe the MCE
is not a speciﬁc transportation project eligible under the Transportation Act or the County’s
enabling‘ ordinances, that is a matter for the SCDOR to review and enforce, not the Plaintiffs.
Therefore, a resolution is not needed for future guidance. As demonstrated above, the South
Supreme Court has already provided guidance — it is the DOR’s duty and respénsibility to
determine whether the County’s 2004 and 2016 Transportation Act expenditures are properly
allocable to a specific transportation project, such as the MCE, just as the DOR did for the Richland

County penny sales tax.

12

195

ZE0E00YdD6L0Z#ISYO - SYIT1d NOWWOD - ANVTHOIY - INd 016 20 Uer 0202Z - 3114 ATIVOINOH1L03 13



1L PLAINTIFFS FAIL TO STATE FACTS SUFFICIENT TO CONSTITUTE A.

CAUSE OF ACTION.

Even if the Plaintiffs have standing to bring this action, the Plaintiffs fail to state facts
sufficient to constitute a cause of action regarding the requirements pursuant to the Infrastructﬁre
Bank Act for the County to fulfill its financing agreement obligations under the 2019 Ar.nended
IGA, to include votes taken by Charleston County Council to apprqpriate funding. A party may
move to dismiss a complaint under Rule 12(b)(6), SCRCP, based on failure to state facts sufficient
to constitute a cause of action. Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007). In
considering motions to dismiss, triai courts must base their rulings “solely uponvthe allegations set

forth on the face of the complaint.” Charleston Cnty. Sch. Dist. v. Harrell, 393 S.C. 552, 557, 713

see supra, Def.’s Mem. p.2. n.1 (“In reviewing the dismissal of a complaint

S.E.2d 604, 607 (2011);

-under Rule l2(b)(6), we may properly take judicial notice of matters of public record.”). Ona

motion to dismiss, the Court must accept “well pled facts” as true, but it need not accept

“unsupported conclusions” of law. Charleston Cnty. Sch. Dist. v. Laidlaw Transit. Inc., 348 S.C.
420, 426, 559 S.E.2d 362, 364—65 (Ct.App.2001). A motion to dismiss under Rule 12(b)(6),

SCRCP “must be granted if the facts and inferences reasonably deducible from them show that the

plaintiff could not prevail on any theory of the case.” Gray v. State Farm Auto. Ins. Co., 327 S.C.
646, 651, 491 S.E.2d 272, 275 (Ct.App.1997).
To state a claim undef the Declaratory Judgment Act, the plaintiff must establish a

justiciable controversy. Brown v. Wingard, 285 S.C. 478, 479, 330 S.E.2d 301, 302 (1985). A

justiciable controversy exists when a concrete issue is present, meaning there is a definite assertion

of legal rights and a positive legal duty that is denied by the adverse party. Power v. McNair, 255
S.C. 150, 153-54, 177 S.E.2d 551, 553 (1970). The test for sufficiency of a declaratory judgment

action “is not whether the complaint shows that the plaintiff is entitled to a declaration of rights

13
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according to his theory, but whether he is entitled to a declaration of rights at all.” Dimukes v.
Carletta, 269 S.C. 110, 1 1%, 236 S.E.2d 421, 422 (1977). The Plaintiffs fail to show where they
are entitled to a declaration of a right. Instead, they are nothing more than disgruntled citizens and
taxpayers who philosophically prefer their tax dollars be spent on other initiativés.

In evaluating a motion to dismiss under Rule 12(b)(6), the United States Supreme Court in

Ashcroft v. Igbal laid out two principles that lie beneath its two-pronged approach in its decision

in Bell, to consider a motion to dismiss. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)(citing Bell

Atl. Corp. v. Twombly, 127 S. Ct. 1955 (2007)). The Supreme Court stated that the rule of
accepting all well-pled facts as true and construing them in the light most favorable to the plaintiff

does not apply to legal conclusions; therefore, pleadings that are no ‘more than conclusions are not

_entitled to the assumption of truth. Second, only a complaint that states a plausible claim survives -

amotion to dismiss — where well-pled facts do not permit an inference of more than the possibility
of misconduct, is nothing more than an gllegation, not a showing that the pleader is entitled to
relief. 1d. 556 U.S. at 678-79. |

In the case at bar, the Plaintiffs espouse infer alia the following legal theories to support
this contention: 1) the “contract with voters™ doctrine prohibits the éxpend‘iture of Transportation
Act revenues for the MCE, 2) the 2004 and 2016 Trar;sportation Sales Tax ballot questions and
ordinances do not authorize the expenditure of Transportation Sales Tax revenues for the MCE, 3)
the Covunty.’s appropriation‘pledge unlawfully binds future councils, and 4) the County’s Fiscal
Year 2019 appropriations ‘of Transportation Sales Tax revenues were unlawful. See, Second Am.
Compl. § 46; see also, supra Def.’s Mem. p.4 n.3 (where the County rescinded its action making

the initial appropriation and simultaneously approved funding from its approved Fiscal Year 2019

14
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Transportation Sales Tax operating budget which moots the Plaintiffs’ claim. See, Ex. D, Council
Action 19-243).

A. Contract with Voters Doctrine and Use of Transportation Sales Tax Revenues for
. the MCE.

Plaintiffs fail té cite any South Carolina authority for their proposition that the “contract
with voters” doctrine prohibits thé expenditure of Sales Tax revenues for the MCE. In fact, there
is no’ South Carolina authority establishing a “contraét with voters.” Plaintiffs cite 16
MCQUILLIN MUN. CORP..§ 44:238 (3d ed.) for the doctrine which states,

Funds raised by taxation may legally be spent only for public purposes. If there is
no specific provision relating to the disposition of revenues they may be applied in
any manner not inconsistent. with the governing statute or charter provision. . . A
city violates its’ ‘contract’ with voters only if it uses tax proceeds approved by
voters in a way that the voters did not approve. '

Id. at § 44:238 (3d ed.) -

However, this common law principle does not Create a“contract with voters” under South Carolina
léw. Even if it did, all the Plaintiffs are not voters (i.e., CCL and SCPIF) or eligible to vote in
Charleston County, let alone voted to support the imposition of the Tranéportation Sales Tax.
Furthermqre, if the ballot question created a “contract with voters,” the referendum ballot question_
did not preclude the expenditure of revenues on the MCE. For instance, the 2004 Transportatic;n

Sales Tax Referendum ballot question stated:

CHARLESTON COUNTY SPECIAL SALES AND USE TAX
| QUESTION 1

[ approve a special sales and use tax in the amount of one-half (2) of one percent to
be imposed in Charleston County for not more than 25 years, or until a total of

~ $1,303,360,000 in resulting revenue has been collected, whichever occurs first. The
sales tax proceeds will be used for the following projects:

Project (1)  For financing the costs of highways, roads, streets, bridges, and
: other transportation- related projects facilities, and drainage
facilities related thereto, and mass transit systems operated by
Charleston County or jointly operated by the County and other

governmental entities. $1,081,788,800.

15
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Project (2)  For financing the costs of greenbelts. $221,571,200.
YES
NO
See, Ex. E, 2004 Transportation Sales Tax Referendum Ballot Question; see also, Ex. F, 2016

Transportation Sales Tax Referendum Ballot Question (seeking substantially similar sales tax
approval).

The above-referenced language is what the voters considered in approving the imposition of the
transportation sales tax. The ballot questions do not itemize lists of ind.ividual roads, greenbelts,
or mass transit system projects to legitimize the Plaintiffs’ claims that the MCE is not an authorized
project. Therefore, the ballot questions do not limit the County’s discretion to finance unspecified
roads over the twenty-five-year collection period of the transportation sales tax.” Moreover, under
South Carolina’s Election laws, the deadline %co challenge the imppsition of the 20048 or 2016
Transportation Sales Tax referendums or its enabling question has expired; and therefore, the

Transportation Sales Tax referendum ballot questions are lawful and valid. See, S.C. Code Ann.

§ 7-17-30; see also, Sims v. Ham, 275 S.C. 369, 371, 271 S.E.2d 316, 318 (1980) (“Generally, a

protest must be lodged within the statutory time period or it is barred.”) (emphasis added).

Accordingly, the ballot questions do not preclude the use of Transportation Sales Tax revenues to

7 It is interesting to note that the Plaintiffs do not challenge the expenditure of Transportation Sales

Tax revenues on greenbelts or mass transit systems. The ballot questions do not delineate exhaustive lists
of greenbelt projects or mass transit projects which can be lawfully purchased or developed. Rather, they
challenge the roads component of the program which was equally presented to the voters in more exact
terms (i.e., highways, roads, streets, bridges and other transportation-related projects facilities).

8 A group of taxpayers challenged the sufficiency of the 2004 Transportation Sales Tax Referendum

Question contending that the passage of the tax should be nullified, because the ballot question did not
delineate each project and the specific dollar amount per project. The Charleston County Board of Elections
and Voter Registration (“BEVR™) and the South Carolina Election Commission rejected the taxpayers’
contention and upheld the election results. The South Carolina Supreme Court denied the taxpayers’
petition for certiorari to review the State Election Commission’s affirmation of Charleston County BEVR’s
decision.

16
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fund the MCE project. Therefore, the Plaintiffs fail to show how they are entitled to a declaration
of a right under State law.

Moreover, Plaintiffs’ contention that the 2004 and 2016 Transportation Sales Tax
ordinances do not authorize the expenditure of Transportation Sales Tax revenues for the MCE is
misplaced. The 2004 Transportation Sales Tax ordinance provides in pertinent part that:

24  The Sales and Use Tax shall be expended for the costs of the following
projects, including payment of any sums as may be required for the issuance of and
debt service for bonds, the proceeds of which are applied to such projects, for the
following purposes:

(i) For financing the costs of highways, roads, streets, bridges, and other
transportation-related projects facilities, and drainage facilities related thereto, and
mass transit systems operated by Charleston County or jointly operated by the
County and other governmental entities. The amount of the maximum total funds
to be collected which shall be expended for these projects and purposes shall be no
more than $1,081,788,800.

(ii) For financing the costs of greenbelts. The amount of the maximum total funds
to be collected which shall be expended for these projects and purposes shall be no
more than $221,571,200.

Ex. A, County Ordinance Number 1324 — 2004 Transportation Sales Tax °
“The cardinal rule of statutory interpretation is to ascertain and -effectuate the intent of the

legislature.” Charleston Cnty. Asséssor v. LMP Props., 403 S.C. 194, 198-99, 743 S.E.2d 88, 90

(Ct.App.2013). “If a statute’s language is plain, unambiguous, and conveys a clear meaning ‘the
‘rules of statutory interpretation are not needed and the court has no right to impose another

meaning.”” Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006). Since Council’s

legislative intent is clear from the plain words of the ordinances, the Plaintiffs have no right to

impose another meaning. It is clear from the language of the ordinance that Council intended to

? The 2016 Sales Tax Ordinance description of projects differs from the 2004 Sales Tax Ordinance
description in that the 2016 ordinance projects provides a non-exhaustive list of roads prefaced by the
phrase “which may include but not limited to . . . .” See, Ex. B, County Ordinance Number 1907 — 2016
Transportation Sales Tax.
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finance the costs of “highways, roads, streets, bridges, and other transportation-related projects
facilities, and drainage facilities related thereto.” State law expressly authorizes this intent.

The Transportation Act permits counties to impose a sales and use tax not to exceed one
percent to fund transportation projects to include: highways, roads, streets, bridges, mass transit
systems, greenbelts, and other transportation-related projects facilities in Charleston County. See,
S.C. Code Ann. § 4-37-10 et seq.; see also, Richland Cnty., 422 S.C. at 298, 811 S.E.2d at 761
(“The types of projects permitted to be funded with such a tax are ‘highways, roads, streets,
bridges, mass transit systems, greenbelts, and other transportation-related projects.”). Therefore,
it is not enough for the Plaintiffs to say the expenditure of sales tax revenues on the MCE is not
permissible, and it does not pass mustér in a motion to dismiss pursuant to Rule 12(b)(6). See,

Gray v. State Farm Auto. Ins. Co., 327 S.C. 646, 651, 491 S.E.2d 272, 275 (Ct.App.1997) (A

motion to dismiss under Rule 12(b)(6), SCRCP “must be granted if the facts and inferences
reasonably deducible from them show that the plaintiff could not prevail on any theory of the
case.”); see also, Def.’s Mem. p.16 n.7 (Plaintiffs do not challenge the sufficiency of the greenbelt
and mass transit components of the Transportation Sales Tax ordinances).

B. Binding Future Councils and Authority to Execute the 2019 Amended 1GA.

The Plaintiffs mistakenly believe it is an ultra vires act for Council to agree by contract to
appropriate funding every year to meet the terms of a financing agréement with the Infrastructure
Bank, ostensibly because the financing agreement extends beyond the terms of the members who
approved the agreement. The Plaintiffs reason that neither the 2019 Amended IGA, nor the MCE
project implicates the County’s business or proprietary powers, rather they involve the County’s

0

legislative or governmental powers.!® Second Am. Compl. 939. The Plaintiffs cite City of

10 Plaintiffs also contend that Council’s approval of the 2019 Amended IGA was a legislative act which
required a public hearing and the adoption of an ordinance to execute the agreement. Plaintiffs cite S.C.
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Beaufort v. Beaufort-Jasper Cnty. Water & Sewer Auth. as authority for this proposition. The

South Carolina Supreme Court in City of Beaufort held that:

The general rule is that, if the contract involves the exercise of the municipal
corporation’s business or proprietary powers, the contract may extend beyond the
term of the contracting body and is binding on successor bodies if, at the time the
contract was entered into, it was fair and reasonable and necessary or advantageous
to the municipality. However, if the contract involves the legislative functions or
governmental powers of the municipal corporation, the contract is not binding on
successor boards or councils.

City of Beaufort v. Beaufort-Jasper Cnty. Water & Sewer Auth., 325 S.C. 174, 178-79, 480 S.E.2d
728, 731 (1997).

The Plaintiffs’ reliance on City of Beaufort is misplaced. The County is not building the MCE;

and therefore, it is not exercising its governmental functions. Instead, the County has entered a
financing agreement with the Bank, a political subdivision of the State, to obtain $420 million as
matching funds for a project that the SCDOT is contfactually obligated to construct and accept
into the State Highway system. The County is empowered pursuant to Home Rule “to make and
execute contracts,” which is a business power. See, S.C. Code Ann.§ 4-9-30(3). Furthermore, the
legislature adopted the Infrastructure Bank Act so the Infrastructure Bank could “select and assist
in financing major qualified projects by providing loans and other financial assistance to
government units . . . for constructing and improving highway and transportation facilities
necessary for public purposes.” S.C. Code Ann.§ 11-43-120(C). The legislature also promulgated
the maximum term for financial assistance. S.C. Code Ann.§ 11-43-180(A) (“The term of the

loan or other financial assistance must not exceed the useful life of the project.”).

Code Ann. § 4-9-120 and 130 for this proposition. First, S.C. Code Ann. § 4-9-130 provides an exhaustive
list of actions which require a public hearing before final council action. Authorizing and executing
intergovernmental agreements and contracts are not enumerated in the list. See, S.C. Code Ann. § 4-9-130.
Secondly, S.C. Code Ann. § 4-9-120 does not specify contracts as legislative acts which require an
ordinance to approve. See also, S.C. Code Ann. § 4-9-30(3). In fact, S.C. Code Ann. § 4-9-110 specifically
authorizes Council to determine its own rules and order of business, for which Charleston County Council
approves contracts (other than the selling of land) by a single Council action, after committee
recommendation.
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To that end, the legislature enumerated two provisions authorizing both the County and the
Infrastructure Bank to exercise their business powers. First, the Act provides that:

The bank may require the government unit or private entity fo enter into a financing
agreement in connection with its loan obligation or other financial assistance. The
board shall determine the form and content of loan applications, financing
agreements, and loan obligations including the term and rate or rates of interest on
a financing agreement. The terms and conditions of a loan or other financial
assistance from federal accounts shall comply with applicable federal requirements.

S.C. Code Ann.§ 11-43-180(A) (emphasis added).

Second, the Act authorizes local governments to perform the obligations of the financing.
agreement, which provides:

Qualified borrowers entering into financing agreements and issuing loan
obligations to the bank may perform any acts, take any action, adopt any
proceedings, and make and carry out any contracts or agreements with the bank as
may be agreed to by the bank and any qualified borrower for the carrying out of
the purposes contemplated by this chapter.

S.C. Code Ann.§ 11-43-190(A) (emphasis added); see also, S.C. Code Ann.§ 11-43-190(C) (“A
qualified borrower may . . . pledge, assign, and grant security interest in project revenues . . . to
secure its obligations as provided in this chapter . . . to meet its obligations under a financing
agreement....).

The Infrastructure Bank required the County to execute the 2019 Amended IGA to secure and
maintain its $420 million funding for the MCE‘project. The Act clearly authorizes the Bank to
require a financing agreement without regard to County Council member’s terms. Conversely, the
CCL conceded in its Amicus Curie brief that:
The Bank has clear authority in Section 4.1 of the Intergovernmental Agreement to
request that the County provide documentation that the Bank determines is
‘reasonably necessary to evidence or establish the County’s . . . obligations to the

Bank,” including the County’s obligation in Section 5.5 to cover any project
funding deficit.
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See, Brief of Proposed Amlcus Curiae South Carolina Coastal Conservation League at 6, Case No.
2017-001606.! :

“The construction of a statute by the agehcy charged with its administration will be

accorded the most respectful consideration and will not be overruled absent cempelling reasons.
(citation omitted) (where an agency is charged with the execution of a statute, the ~agency’s
interpretation should not be overruled Withoet cogent reason).” Buist v. Huggins, 367 S.C. 268,
276,‘625 S.E.2d 63‘6, 640 (2006). “The ‘geal of stattjtory construction-is to harmonize conflicting
statutes whenever possible and to prevent an interpretation fhat v;/ould lead to a result that is plainly

absurd.” Charleston Cnty. Assessor v. Univ. Ventures, LLC, 427 S.C. 273, 285, 831 S.E.2d 412,

41 8 (2019) The Plaintiffs’ reliance on Clty of Beaufort to support their claim that the County is

w1thout authority to secure its payment obligation with a promise to appropriate funds in the future
is misplaced. To assume the County cannot promise to appropriate tax dollars to pay its bills in
the future through an appropriation clause would eviscerate a local government’s ability to obtain

financial assistance from the Infrastructure Bank because the terms of any agreement would be

capped at two years. The Plaintiffs’ .application of the City of Beaufort decision to the Act cannot
be reconciled with the legislature’s clear meaning and intent regarding financing agreements.'?
Equally, the Plaintiffs’ assertion that any act that transcends a sitting council’s tenure would lead

to an absurd result; and therefore, this Court should reject the same. This Court should find that

n See also, Brief of Proposed Amicus Curiae South Carolina Coastal Conservation League at 15
(“The Bank is within its rights to demand that the County and SCDOT execute ‘any other documents’ that
are ‘reasonably necessary to evidence or establish [their] obligations set forth in th[e] Agreement”).

12 South Carolina courts have opined that there is no bright line test to determine the difference
between a proprietary power and a governmental function. “Thus, when determining whether a contract is
binding on successor boards, it appears that ‘the true test-is whether the contract itself deprives a governing
body, or its successor, of a discretion which public policy demands should be left unimpaired.”” Piedmont
Pub. Serv. Dist. v. Cowart, 319 S.C. 124, 132-33,459 S.E.2d 876, 881 (Ct. App. 1995). The South Carolina

- General Assembly has decided that financing agreements under the Act do not deprive local governments
of that discretion.
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the County’s contractual obligations under the 2019 Amended IGA do not violate State law, rather,
they are consistent therewith.

C. S.C. Freedom of Information Act (“FOIA”).

Plaintiffs Suggest that the County violated FOIA’s closed meetings authorization, because
the County’s August 20, 2019, Special Finance Committee (“Special Finance Committee”)
meeting’s agenda listed “Transportation Sales Tax Budget” as an agenda item which Plaintiffs
allege is not an enumerated reason for going into executive session. See, Second Am. Compl. §
91; see also, S.C. Code Ann. § 30-4-70(a)-(b) (2007). Furthermore, Plaintiffs contend that the
County violated FOIA when it returned to open session and took action onthe Transportation Sales
Tax Budget item listed on the Special Finance Committee meeting’s agenda and discussed in
executive session. See, Second Am. Compl. §§ 93-95. Plaintiffs’ contention is inconsistent with
South Carolina’s open records laws. South Carolina law provides in bertinent part:

(a) A public body may hold a meeting closed to the public for one or more of the

following reasons: . .. '

(2) Discussion of negotiations incident to proposed contractual
arrangements and proposed sale or purchase of property, the receipt of legal advice
 where the legal advice relates to a pending, threatened, or potential claim or other
matters covered by the attorney-client privilege, settlement of legal claims, or the

position of the public agency in other adversary situations involving the assertion
against the agency of a claim.

S.C. Code Ann. § 30-4-70(a)(2) (emphasis added)

By way of background, on August 2, 2019, the Plaintiffs filed a First Amended Complaint alleging
inter alia that the County’s Fiscal Yéar 2019 appropriations of Transportatiorl Sales Tax revenues
were unlawful. See, First Am. Compl. § 45. The. County publicly noticed (twenty-four hours
before the meeting) a Special Finance Committee to occur before County Council’s regularly
scheduled August 20, 2019, County Council meeting. The County posted an agenda that stated in

pertinent part: “2. Transportation Sales Tax Budget” “Executive Session”. See, Ex. G, August
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20, 2019, Special Finance Committee Agenda. Equally, the County publicly noticed its regularly
scheduled County Council meeting with an agenda that listed in pertinent part: “I19. Items From
Special Finance Committee of August 20, 2019, if needed” “Recommendations”. (emphasis

added). See, Ex. H, August 20, 2019, County Council Agenda; see also, Brock v. Town of Mount

Pleasant, 415 S.C. 625, 632, 785 S.E.2d 198, 202 (2016) (“Thus, our holding does not require the
Town to list with specificity the actions it plans to take following an executive session; it only
requires the Town give notice that some action may be taken. This gives Town Council the
flexibility to act as may be discovered appropriate during executive sessions while ensuring the
public receives notice Town Council may take such action.).!

Notwithstanding the Plaintiffs’ notice that the Transportation Sales Tax Budget was on the
agenda for consideration and the fact that Council would consider recommendations from the
Finance Committee at its regularly scheduled County Council meeting, Plaintiffs believe FOIA
bars the County from discussing a pending/threatened claim regarding the Transportation Sales
Tax Budget agenda item and taking action on the same, despite public\,notice that recommendations
would be considered.

As a threshold matter,-Plaintiffs concede in their Second Amended Complaint that the
stated reason for going into executive session was:

There is a need for an Executive Session to talk about this agenda item associated

with a lawsuit that was filed by the Coastal Conservation League against

Charleston County and 1 would ask that you entertain an Executive Session to

discuss that matter and to receive legal advice. And I also believe you said there is
a need to address a personnel matter.

13 Although the facts in Brock are dissimilar to this case because it involved unnoticed amendments to an
agenda after the meeting started, the Brock Court acknowledged the need for flexibility and public notice
that action may be taken. See, Id. In this case, the County clearly provided notice in its County Council
meeting agenda that it may take actions on recommendations coming out of the Special Finance Committee
meeting. See, Ex. H, August 20, 2019, County Council Agenda .
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Second Am. Compl. q 88 (emphasis added).

Pursuant to FOIA, “[b]efore going into executive session the public agency shall vote in public on
the question and when the vote is favorable, the presiding officer shall announce the specific
purpose of the executive session.” S.C. Code Ann. § 30-4-70(b). As stated publicly, the reason
for going into executive session was to discuss a pending/threatened claim by CCL regarding the
Transportation Sales Tax Budget, which is a lawful purpose under FOIA. See, S.C. Code Ann. §
30-4-70(2)(2) (the receipt of legal advice where the legal advice relates to a pending, threatened,
or potential claim or other matters covered by the attorney-client privilege). Moreover, unlike in
Brock, no item was added to the Special Finance Committee agenda during the meeting. Brock v.

Town of Mount Pleasant, 415 S.C. 625, 632, 785 S.E.2d 198, 202 (2016). Therefore, no additional

notice requirements were triggered under FOIA. Accordingly, Plaintiffs fail to state facts
- sufficient to constitute a FOIA cause of action; and therefore, this cause of action should be
dismissed.

III. THE RICHLAND COUNTY COURT OF COMMON PLEAS LACKS
JURISDICTION OVER THE SUBJECT MATTER.

The Plaintiffs allege the Coﬁnty has spent, and cannot spend, the Sales Tax revenues for
the Mark Clark Completion Project, é transportation-related project in the County. This case
involves the collection and spending of taxes for Which the County is responsible for the cbllecti'on,
administration, allocation, and appropriation. The intent of the General Assembly in adopting the
South Carolina Revehue Procedures Act, S.C. Code Ann. §§ 12-60-10 to -3390 (2014 & Supp.
2018) (the “RPA”), is to provide the people of this State with a straightforward procedure to
determine a dispute concerning property taxes. “While the Act contains many specific procedures
for taxpayers challenging their PTAs, relief under the Act is not limited to these types of protests.”

Brackenbrook N. Charleston, LP v. Cnty. of Charleston, 360 S.C. 390, 398, 602 S.E.2d 39, 44
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(2004). “[T]he Court in Brackenbrook rejected the idea that the [Revenue Procedures Act] covers.

only valuation issues.” B&A Dev., Inc. v. Georgetown Cnty., 372 S.C. 261, 270, 641 S.E.2d 888,

893 (2007).  Based on the above, this Court lacks jurisdiction over the subject matter. See, S.C.
Code Ann. § 12-60-30(9) (2014) (““Department’ means the South Carolina Department of
Revenue.”); S.C. Code A1.1n.‘§ 12-60-30(27) (2014) (““Tax’ or ‘taxes’ means taxes, licenses,
permits, fees, or other amountg including interest, regulétory and other penalties, and civil fines,
imposed by this title, or subject to aésessment or collection by the department.”); and S.C. Code
Ann. § 12-60-3390 (2014) (“[i]f gtaxpayer brings an action covered by this chapter in circuit coﬁrt,
the circuit court shall dismiss the case without prejudice.”). |

The United States Supreme Court has ruled that “[t]o satisfy the requirements of the Due

Process Clause . . . the State must provide taxpayers with . . . a ‘clear and certain remedy,’ for any '

erroneous or unlawful tax collection to ensure that the opportunity to contest the tax is a meaningful

one.” McKesson Corp. v. Div. of Alcoholic Bevs. & Tobacco, 496 U.S. 18, 39, 110 S.Ct. 2238,

2251, 110 L.Ed.2d 17, 374(1990). The South Carolina Legislature has pro.\./ided the taxpayers with
the Revenue Procedﬁres Act as the specified remedy to determine a dispute concerning property
taxes; therefore, Plaintiffs are réquired to exhaust the remedy for their claims in the South Carolina
Administrative Law Court.
' CONCLUSION
For the reasons discussed in thé above arguments, this Court should dismiss the complaint

in its entirety.
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January 2, 2020
North Charleston, South Carolina

Respectfully submitted,
CHARLESTON COUNTY ATTORNEY’S OFFICE

/s/Johanna S. Gardner

Joseph Dawson, III, Esquire (#13570)
Bernard E. Ferrara, Jr., Esquire (#9034)
Johanna S. Gardner, Esquire (#78912)
Lonnie Hamilton, IIT Public Services Building
4045 Bridge View Drive

North Charleston, South Carolina 29405
Telephone: (843) 958-4010
jdawson@charlestoncounty.org
bferrara@charlestoncounty.org
jgardner@charlestoncounty.org

Attorneys for Defendant
Charleston County, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
) CASE NO: 2019-CP-40-03032
South Carolina Coastal Conservation )
League, Inc., Elizabeth M. Smith, )
Abraham B. Jenkins, Jr. and the South ~ )
Carolina Public Interest Foundation, )
)
)
)
)
)

Plaintiffs, MOTION TO ALTER OR AMEND THE

v. ORDER AND JUDGMENT

Charleston County, South Carolina, South

Carolina Transportation Infrastructure )
Bank, and South Carolina Department of )

- Transportation, ' g
Defendants. )

)

SOUTH CAROLINA COAS,’i‘AL CONSERVATION LEAGUE, INC,, ELIZABETH B.
SMITH AND ABRAHAM B. JENKINS, JR.’S RULE 59(E) MOTION TO ALTER OR
AMEND THE ORDER AND JUDGMENT ENTERED FEBRUARY 24, 2020
Plaintiffs the South Carolina Coastal Conservation League, Inc. (the “CEZL”), Elizabeth
M. Smith, and Abraham B. Jenkins Jr., pursuant to Rule 59(e) of the South Carolina Rules of
Civil Procedure, respectfully move the Court to Alter or Amend the Order entered February 24,
2020. CCL and the individual Plaintiffs respectfully éuggest that the Court did not directly
address thf: claim in the Second Amended Complaint alleging that Charleston County passed a
supplemex;tal appropriation ordinance on February 12, 2019, appropriating Half-Cent revenue,
without providing the required fifteen day public notice and the three ordinance readings, in
_ violation of S.C. Code A'nn. §8 4-9-120 and -130. Second Amended Complaint { 42-46, 82(g).
Accordingly, CCL and the individual Plaintiffs respectfully ask the Court to alter or amend its

Order and Judgment entered on February 24, 2020 to address this claim.

Respectfully submitted this 5th day of March, 2020.
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March 5, 2020
Charleston, South Carolina

AUSTEN & GOWDER, LLC
/s/ W. Andrew Gowder, Jr.
W. Andrew Gowder, Jr.

1629 Meeting Street, Suite A
Charleston, SC 29405

(843) 727-0060

andy @austengowder.com

ATTORNEYS FOR PLAINTIFFS CCL,
SMITH, JENKINS, SOUTHERN
ENVIRONMENTAL LAW CENTER

Christopher K. DeScherer, Esq.
Angela Kilbert, Esq.

525 East Bay Street, Suite 200
Charleston, SC 29403

(843) 720-5270

cdescherer@selesc.org:.
akilbert @selcsc.org:

.ATTORNEYS FOR PLAINTIFF CCL

211

2£0£00¥dO6102#3SVO - Svald NOWWOb - ANVIHOI - INd 6S:1 S0 JeN 0202 - a3 ATIVOINOYLO3TS



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY L
Court of Common Pleas TR
L. Casey Manning, Circuit Court Judge MAR 09 7001
Case No. 2020-001189 SC Court of Appeals

South Carolina Coastal Conservation League, Inc., Elizabeth M. Smith,

and Abraham B. Jenkins, Jr, and
Plaintiffs/ Appellants,

South Carolina Public Interest Foundation,
Plaintiff,

V.

Charleston County, South Carolina, South Carolina Transportation Infrastructure
Bank, and South Carolina Department of Transportation,
Respondents.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

/s. W, Andrew Gowder, Jr.

W. Andrew Gowder, Jr. (7895)
AUSTEN & GOWDER, LLC
1629 Meeting Street, Suite A
Charleston, SC 29405

(843) 727-2229
andy@austengowder.com
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