Tor Cout Of popeats Flngs
e st
subject: Bryont . Fountan (2012-CP-42-4733 & ~4915) Noticeof Aopesl
Date: Mondey, Harch 27,2023 307:19 M.

Attachments:

FEEvEVET

#** EXTERNAL EMAII

‘This email originated from outside the organization. Please exercise caution before clicking any links or opening attachments, ***

Attached for filing please find Appellants’ Notice of Appeal n the actions
Please Note: The required filing fee is being mailed to the Court.
Thank you.

Russell G. Hines
CLEMENT RIVERS, LLP

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.0. Box 993 (29402)

Phone: (843) 7205488

Fax: (843) 579-1327

Email: chines@yerlaw.com

CLEMENT RIVERS, LLP

25 Colhoun Street + Suite 400+ Charleston, SC 29401
yerlow.com

Clement Rivers, LLP

hitps:/fcheckpoint.url-protection.com/v1/url?
o-hip%3A//www.yerlaw.comég-NTU10TQOMmImMTE4MzhiZg—8&h-OTkyOGVhMZINWQ3ZDhiN213MGU INTBJOWEZZIEAN2N]Y ZI2MTIiNjY 10DBhOGM3Y]Y 3MiFINDIKMDgzMWE3M(
Charleston: (843) 577-4000

-&p=Y2J10nNjanVkaWNpY Ww6Y pvOieyMiA3NIRIY TeyNjlyMmQSNjhOGNmMTkyZidiZjViOnYxOnQ6VA-

Attachments larger than 40MB may be rejected by the firm's server. If you are sending an attachment of this size or larger, please contact the intended recipient to inform him/her of your transmission.

"ATTORNEY-CLIENT PRIVILEGED; DO NOT FORWARD WITHOUT PERMISSION." The information contained in this transmission is privileged and confidential. It is intended only for the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified
that any dissemination, distribution or copy of this communication is srictly prohibited. If you have received this communication in error, please notify us immediately by telephone or by email to email@yerlaw.com or by replying to this message and destroy all copies of this message and all attachments



mailto:RHines@ycrlaw.com
mailto:ctappfilings@sccourts.org
mailto:wwills@wwillslaw.com
mailto:scott@talleylawfirm.com
mailto:AJustman@ycrlaw.com
mailto:pbell@ycrlaw.com
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.ycrlaw.com/&g=YjZlMjNkMTQ3MWUxYWRmNw==&h=NDUzNjgwZmYwNDcxZWJiYTcyMzNkNTZmMzk4NWU0NDIyZjU2YjRiYjRiMDFiOGJmODRhZjgyOWFkNzRkZDMxMQ==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjcyMjA3NjRlYTcyNjIyMmQ5NjhjOGNmMTkyZjdiZjViOnYxOmg6VA==
mailto:rhines@ycrlaw.com

CLEMENT RIVERS, LLP

25 Calhoun Street * Suite 400 + Charleston, SC 29401
yerdaw.com

&2y
i




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Spartanburg County
Court of Common Pleas

Roger L. Couch, Circuit Court Judge
R. Keith Kelly, Circuit Court Judge

Cases No. 2012-CP-42-04733 and -04915

Jonathan Bryant,
Petitioner,
V.
Kevin Fountain,
Respondent.
In re:
Southern Wholesale, Inc.,
Plaintiff,
V.
Chad Kerr and Jonathan Bryant,
Defendants,
and
Jonathan Bryant,
Third-Party Plaintiff,
V.

Kevin Fountain and Specialty Equipment Leasing, Inc.,
Third-Party Defendants.

Of which Kevin Fountain, Southern Wholesale, Inc.,
and Speciality Equipment Leasing, Inc., are

Appellants,
and Jonathan Bryant is

Respondent.

NOTICE OF APPEAL

*Counsel identified on the following page





Other Counsel of Record:

Scott F. Talley (SC Bar No. 70364)
TALLEY LAW FIRM, P.A.

291 South Pine Street

Spartanburg, South Carolina 29302
(864) 595-2966

Attorneys for Respondent

Russell G. Hines (SC Bar No. 72100)
CLEMENT RIVERS, LLP

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

-and-

W. Westbrook Wills III (SC Bar No. 76681)
THE LAW OFFICE OF

W. WESTBROOK WILLS III

P.O. Box 822

Folly Beach, South Carolina 29439
(843) 805-6300

Attorneys for Appellants





Kevin Fountain, Southern Wholesale, Inc., and Specialty Equipment Leasing, Inc.,
(collectively, “Appellants”) hereby appeal the following orders of the Honorable Roger L.
Couch, Circuit Court Judge:

Form 4 Order Attaching Formal Order Denying Motion to Remove and
Replace Arbitrator, filed October 9, 2015;

Formal Order Denying Motion to Remove and Replace Arbitrator, filed
October 9, 2015; and

Order on Motion to Reconsider Order Denying Motion to Remove and
Replace Arbitrator, filed February 12, 2016; and

Additionally, Appellants hereby appeal the following orders of the Honorable R. Keith
Kelly, Circuit Court Judge:

Form 4 Order Granting Motion to Affirm the Award of the Arbitrator, filed
October 3, 2022;

Formal Order Granting Motion to Confirm the Award of Arbitrator, filed
February 1, 2023, as well as the Judgment entered pursuant thereto and, out
of an abundance of caution, insofar as Appellants may be aggrieved or
adversely affected by the same, any other intermediate orders or decrees
necessarily affecting the Judgment;

(Original) Order on Respondent and Third-Party Defendant’s Notice of
Motion and Motion to Alter, Amend or Reconsider, filed February 24, 2023;
and

(Re-filed) Order on Respondent and Third-Party Defendant’s Notice of
Motion and Motion to Alter, Amend or Reconsider, filed March 2, 2023.

Copies of the above-referenced appealed orders are attached hereto and incorporated
herein by reference. Appellants received written notice of entry of the two most recent orders
(i.e., the Original and Re-filed orders above referenced) on February 24 and March 2, 2023,

respectively.

<SIGNED ON THE FOLLOWING PAGE>





Charleston, South Carolina

March 27, 2023

Respectfully submitted,

s/Russell G. Hines

Russell G. Hines (SC Bar No. 72100)
CLEMENT RIVERS, LLP

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

-and-

W. Westbrook Wills III (SC Bar No. 76681)
THE LAW OFFICE OF

W. WESTBROOK WILLS III

P.O. Box 822

Folly Beach, South Carolina 29439
(843) 805-6300

Attorneys for Appellants










STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG
JONATHAN BRYANT,
PETITIONER,
V.
KEVIN FOUNTAIN,
RESPONDENT.
IN RE:

SOUTHERN WHOLESALE, INC., CASE NOS.: 2012-CP-42-4733

2012-CP-42-4915
(Consolidated)

PLAINTIFF,
V.

CHAD KERR and JONATHAN BRYANT, ORDER on RESPONDENT AND THIRD-
PARTY DEFENDANT’S NOTICE OF
MOTION AND MOTION TO ALTER,

AMEND OR RECONSIDER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS,
and
JONATHAN BRYANT,
THIRD-PARTY PLAINTIFF,
V.

SOUTHERN WHOLESALE, INC. and
KEVIN FOUNTAIN,

THIRD-PARTY DEFENDANTS.

R e N N N N e N i

This matter was before the Court on Motion of Respondet Kevin Fountain and Third-Party

Defendant Southern Wholesale, Inc and Kevin Fountain seeking alteration, amendment or
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reconsideration of the Court’s Order filed in this matter on February 3, 2023. The February 3,
2023 Order was issued pursuant to a hearing held via virtual courtroom for a Motion to Confirm
Award of Arbitrator filed by Petitioner, Jonathan Bryant, by and through his counsel of record on
December 5, 2020, and a Motion For Supplemental Order filed by Respondent, by and through his
counsel of record on January 11, 2021.
In the motion before the Court the Respondent/Third-Party Defendant’s ask the Court to
alter, amend or reconsider based on the following arguments:
1. To reconsider and expressly rule on each and every distinct issue/argument raised in
support of their Motion, including the parties e-mail submissions and explanations;
2. Consider the language of the Order of Reference filed in this matter on February 25,
2021, specifically wording in the Court’s February 3, 2023 Order regarding the fact
that no CPA testified in regards to the movant’s position in this matter;
3. The Court was to base any judgment in this matter in accordance with the parties
Settlement Agreement dated April 2014;
4. The scope of Mr. Brandt’s inquiry based on the terms of the Settlement Agreement
entered by the parties in April 2014;
5. The handling of funds previously held by the receiver appointed in this matter;
6. How the language regarding releases given by the parties in the Settlement Agreement
should factor into any award/judgment entered based on the work of Mr. Brandt;
7. Charges assigned to Fountain that the moving party feels are in error together with
credits for certain bills;
8. The arbitrator failed to consider Fountain’s one-half interest in the company Specialty

Equipment;
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9. Inclusion of $34,363.55 that was received by Mr. Fountain per the Settlement

Agreement yet now in the judgment entered by the Court.

The Court has carefully considered the Motion and its grounds as set forth by the
Respondent/Third-Party Defendant’s together with all submissions by their counsel in
support of the Motion. However, said Motion is denied for the reasons relied upon by the
Court in its February 3, 2023 Order, including, but not limited to, the fact that the report of
Mr. Brandt, contemplated by the parties during the pendency of this matter, has now been
certified and is the Final Order pursuant to the terms of the February 12, 2016 Order
previously filed in this matter.

IT IS SO ORDERED.
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Spartanburg Common Pleas

Case Caption: Jonathan Bryant VS Kevin Fountain, defendant, et al
Case Number: 2012CP4204915

Type: Order/Other

It is so Ordered.

d R. Keith Kelly - 2165

Electronically signed on 2023-03-02 10:47:08 page 4 of 4
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' STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
IN THE COURT OF COMMON PLEAS

Southern Wholesale, Inc.

FORM 4

JUDGMENT IN A CIVIL CASE

CASE NO. 2012 CP-42-4733 AND 4915

Chad Kerr and Jonathan Bryant

Jonathan Bryant

Southern Wholesale, Inc. and Kevin Fountain,

Kevin Fountain and Specialty Equipment Leasing

PLAINTIFF(S)

DEFENDANT(S)

Submitted by: Scott F. Talley

Attorney for : Jonathan Bryant
[ Plaintiff ] Defendant
or
[ Self-Represented Litigant

W

have been tried and a verdict rendered.

¢

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues

DECISION BY THE COURT. This action came to trial or hearing before the court.

The issues have been tried or heard and a decision rendered. [ See Page 2 for additional information,

o a

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [ ] Other

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP; [] Bankruptcy;

[ Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; [_] Other

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT {4
[ Affirmed; [] Reversed; ] Remanded; [] Other

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR

NOTE:

CHECK APPLICABLE BOX):

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [X See attached order (formal order to follow) [] Statement of Judgment

by the Court:

This order [ "] ends [_] does not end the case.
Additional Information for the Clerk :

ORDER INFORMATION

I
1

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or i
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ffany amount;

If applicable, describe the property, including tax map information and address, referenced in the order:

"]
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes belowg § [ap;
Judgment in Favor of Judgment Against Judgment Amount To %z Enxgiled &
(List name(s) below) (List name(s) below) (List amount(s) lvtow) ___ iﬂ.l
$ T T
$
b

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this

form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxahle costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: 'l:i&’bstractors and researchers should refer to the official court erder for judgment details.
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Judge Code Date

. Circuit Court Judge

For Clerk of Court Office Use Only

e??/"'( day of October , 2015 and a copy mailed first class or

This judgment was entered on th
B on this Q’}—ﬂday of October, 2015 to attorneys of record or

placed in the appropriate attorney”s
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) . ORNEY(S) F 5[19: ANT(S)
o\ e

iy AL U

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON

PAGE 1.
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF SPARTANBURG )
Southern Wholesale, Inc. )
)
Plaintiff, )
Vs, )
)
Chad Kerr and Jonathan Bryant, )
)
Defendants. )
Jonathan Bryant, ) C.A. No. 2012-CP-42-4733
) (Consolidated)
Plaintiff, )
)
VS, )
)
Southern Wholesale, Inc. and Kevin
Fountain, )
) =2 %
=TS vEe
Defendants. ) : &N g
b 8 L
Lo L B =
o o
™ 1 =
w W b
~ g
Jonathan Bryant, ) C.A.No.2012-CP-42-4915%, = ¢
) (Consolidated) Z o 2
Plaintiff, ) ORDER mo s
) o= =
VS. )
)
Kevin Fountain and Specialty Equipment )
Leasing, Inc., )
)
Defendants. )

This matter was before me July 7, 2015 on Kevin Fountain, Southern Wholesale, Inc., and

Specialty Equipment Leasing, Inc.’s Motion to Remove and Replace Arbitrator filed April 2,2015.

iy
/;l






At the call of the case, counsel for moving parties Donald C. Coggins, Jr., Esquire was present
with Anna Fountain, Jonathan Bryant was also present with his attorney, Scott F. Talley, Esquire.

After extensive litigation, the parties to this matter entered a Binding Settlement Agreement
at mediation held on March 17, 2014. This Agreement was attached to the Motion as Exhibit A.
After the Binding Settlement Agreement was signed at mediation, Jonathan Bryant did not sign
the formal Settlement Agreement and Mutual Release. On April 25, 2014, the moving parties on
the Motion before the Court today filed a Motion to Compel Settlement. An Order Directing
Consummation of Settlement Agreement was filed on June 18, 2014 and Bryant subsequently
signed the Settlement Agreement and Mutual Release. The Motion before the Court this dit,e degls

= il

. . . - e S
with the process set forth in Section 4, Agreement, of the Settlement Agreement!‘and ‘g,utuai. o
= Eal

p |
Release, specifically Section 4(d), 4(e), 4(i) and 4(j). = b S

Lo
< L
The Motion before the Court sets out detailed allegations by the moving parties ¥gardg i
= 2

rv]

the conduct of the arbitrator, Ray Brandt, pursuant to the Settlement Agreement and‘:yutuﬂ. “»'w
Release. Both attorneys agree that their ¢clients have paid Mr. Brandt $20,000 to conduct his work
to resolve the remaining disputes between the parties post-mediation. The Court was presented
with letters sent to the parties by Mr. Brandt dated September 3, 2014, regarding his initial meeting
with Kevin Fountain and requests for documentation from Jonathan Bryant (Exhibit D to the
Motion). Further communication dated October 28, 2014 was attached to the Motion as Exhibits
EandF. A draft report dated December 16, 2014 purporting to be sent to all parties was included
as Exhibit H. It appears to the Court that there were certain letters/e-mails sent to one party or the
other by Mr. Brandt during his work.

Counsel for Jonathan Bryant argued that it appears that the movants have “buyers remorse”

in essence based on the draft report submitted to the movants only by Mr. Brandt and thus they






filed this Motion. Counsel for Bryant further argued that the movants sought a Court Order to
enforce the terms of the Settlement Agreement and Mutual Release that they now ask this Court
to undo. A sworn statement from Mr. Brandt dated June 9, 2015 was submitted by counsel for
Bryant at the hearing; movant’s counsel objected to the statement being considered by the Court.
After consideration of the arguments of counsel, the Motion itself, and the matters raised
therein by movants together with its Exhibits and the Order filed in this matter June 18, 2014, 1
find that there are no substantive allegations of misconduct or failure to follow authority granted
to Mr, Brandt in the Settlement Agreement and Mutual Release sufficient to justify his removal.
His appointment was agreed upon and consented to by both sides to this dispute.
THEREFORE, it is hereby ordered as follows:
1. The Motion to Remove and Replace Arbitrator filed April 2, 2015 is denied; however
2. Mr. Brandt is hereby ordered to provide all parties/their counsel copies of any further
communications/correspondence from him concerning this matter and his work
pursuant to the Settlement Agreement and Mutual Release.  Any verbal
communications/telephone communications should include either both parties or both
counsel in this matter yet such verbal communication is discouraged by the Court; and

3. All other provisions of the Settlement Agreement and Mutual Release shall remain in

force.

ya—
IT IS SO ORDERED THIS W DAY OF OCT 29, 2015.

vy

Roger Couch, Circuit Court Judg
é.
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State of South Carolina

County of Spartanburg

Southern Wholesale, Inc.,

Plaintiff,

V.

Chad Kerr and Jonathan Bryant,

Defendant

Jonathan Bryant,

Plaintiff,

V.

Southern Wholesale, Inc. and Kevin

Fountain,

Defendants.

Jonathan Bryant,

Plaintiff,

V.

Kevin Fountain and Specialty Equipment

Leasing, Inc.,

Defendants.

In the Court of Common Pleas

Seventh Judicial Circuit

C.A. No. 2012-CP-42-4733
C.A. No. 2012-CP-42-4915

(Consolidated)
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[Proposed] Order on Motion for Reconsideration o =z

o)

e

This matter came before me on a Motion for Reconsideration filed by Kevin Fountair{i:\‘“youtﬂern E
Wholesale, Inc., and Specialty Equipment Leasing, Inc. (collectively, the “Fountainﬁﬁartiég”)
pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, asking the Court to
reconsider and alter or amend its October 9, 2015 Order on the Fountain parties’ Motion to
Remove and Replace Raymond H. Brandt, CPA as the arbitrator in these consolidated cases. A
hearing was held on January 6, 2016, in Spartanburg, South Carolina. Donald C. Coggins, Jr. of

Harrison, White, Smith & Coggins, P.C. appeared for the Fountain parties and Scott F. Talley
appeared for parties Jonathan Bryant and Chad Kerr.

Whereas, the Court has considered the above-referenced motion, briefs, arguments of counsel,

and the tecord in these consolidated cases, and the Court makes the following findings of fact
and conclusions of law:

1. Mediation in these consolidated cases took place on March 17, 2014. Tom
Stephenson served as the mediator and Larry Flynn attended in his capacity as Receiver
for Specialty Equipment Leasing, Inc. After several hours, a Binding Settlement
Agreement was reached. The agreement resolved most of the issues in the cases and

provided that the remaining, unresolved issues would be decided by an impartial
arbitrator.

2. Thereafter, a more comprehensive settlement document was prepared and
executed by the parties. The executed Settlement Agreement and Mutual Release
provides that: “The parties will hire Ray Brandt as an arbitrator to resolve the following
claims as set forth in (e), (g), and (h) below. In the event Mr. Brandt cannot serve, the
attorneys for Fountain, Bryant, and Larry Flynn shall agree on an alternate arbitrator. If

they cannot agree, such arbitrator shall be appointed by the Court upon application by
any Party.”

3. Pursuant to the Binding Settlement Agreement and the executed
Settlement Agreement and Mutual Release (collectively, the “Settlement Documents™),
the parties and their counsel agreed to the use of Raymond H. Brandt, CPA (*Mr.
Brandt”) as arbitrator in this matter. Mr. Brandt was charged with acting as an arbitrator
of certain disputes as set forth in the Settlement Documents.

4. On or about April 2, 2015, the Fountain parties filed a Motion to Remove
and Replace Arbitrator, asking the Court to remove Mr. Brandt as the arbitrator and

7>






appoint a suitable replacement to resolve those issues left open to arbitration in the
Settlement Documents.

5. In the Motion, the Fountain parties requested that the Court to remove and
replace Mr. Brandt based on his alleged failure to competently and impartiaily perform
his duties as an arbitrator, his conduct creating a reasonable perception that he cannot
decide the parties’ remaining disputes impartially and fairly, and his inelig@bilittéo séfyf_:
as an arbitrator based on the failure to disclose the fact that he is not a céqifiemledtr'al
and obtain the written consent of all parties as required by SCRADR 4(3)(2)?5?.'.; i

P

faw ™o .
6. The Court initially denied the Motion in an Order filed on, Octgber 9,

2015. In the Order, the Court found that, “[tJhe Motion before the Court set?@ut @aﬂéd
allegations by the moving parties regarding the conduct of the arbitrator, Ray Biandt,
pursuant to the Settlement Agreement and Mutual Release.” Additionallfrithe"Court
ordered that Mr. Brandt te provide all the parties and their counsel copies of any
communications or correspondence from him going forward and ordered that “[a]ny
verbal communications/telephone communications should include either both parties or
both counsel in this matter yet such verbal communication is discouraged by the Court.”

7. Thereafier, on October 19, 2015, the Fountain parties filed a Motion for
Reconsideration, asking the Court to reconsider and alter or amend the October 9, 2015
Order and find that Mr. Brandt was no longer able to adequately, fairly, and impartially
carry out his duties as an arbitrator in this matter. A hearing on the Motion for
Reconsideration was held on January 6, 2016.

8. After teviewing and considering the submissions of the parties and the
record to date in these cases, the Court is concerned that, in his role as arbitrator in this
matter, Mr. Brandt appears to have deviated from the scope of the inquiry as set out in the
Settlement Documents. Mr. Brandt’s practice of meeting separately with the parties and
their counsel appears to have created a perception of partiality or favoritism. The Court
notes that Mr. Brandt met with the parties separately as well as counsel separately on
occasion.

9. Despite this Court’s concerns with Mr. Brandt’s conduct of the arbitration
process, the Court finds that it would be inefficient and wasteful to completely remove
Mr. Brandt as the arbitrator and replace him with another arbitrator at this time. In
particular, all of the underlying information regarding the disputed expenses would be the
same and all parties have significantly invested in the work done to this point.

10.  Accordingly, the Court finds that Mr. Brandt should be allowed to
continue with preparing his final report in this matter and shall promptly do so. Prior to
the issuance of the final report, however, Mr. Brandt will provide all parties with his draft
report and all parties are to be given a reasonable opportunity to provide Mr. Brandt with

s






any objections or concerns they may have regarding the numbers or methodology used in
report and/or the scope of the report. Any such objections must be provided to the other
parties at the same time they are provided to Mr. Brandt.

11. The Court farther finds that it would be appropriate to appoint a
representative of the Court to oversee Mr. Brandt and the arbitration process and to
review Mr. Brandt’s report and certify same is in compliance with the scope as set out in
the Settlement Documents before the report becomes final and binding. The Court finds
that Tom Stephenson, who served as mediator in this case, would be a fit and proper
person to serve in that capacity. The parties shall equally share the responsibility for
paying Mr. Stephenson for his time and expenses incident to this appointment.

12.  Following the issuance of a final report from Mr. Brandt and before Mr.
Stephenson’s certification of that report as set forth herein. all of the parties, through their
counsel, shall be given the opportunity to provide Mr. Stephenson with any submissions
relative to the final report.

13.  In addition, as part of his review of Mr. Brandt’s report and the arbitration
process, Mr. Stephenson will be tasked with reviewing the reasonableness of Mr.
Brandt’s charges for arbitrating this matter.

14. Should Mr. Stephenson find any irregularities in Mr. Brandt's report he
shall notify Mr. Brandt of the irregularities in writing with copies to all concerned parties.
Within 30 days of his receipt of the notification of irregularities Mr. Brandt will prepare a
supplemental report addressing each of the irregularities and identifying what corrective
action has been taken, if any. This will be the final report of the arbitrator and any party
may take such action thereon as they deem best.

Based on the foregoing, it is hereby ORDERED that Mr. Brandt shall be allowed to
continue with preparing his final report in this matter, subject to the review and oversight
of the parties and Mr. Stephenson as described above. Any report and charges submitted
by Mr. Brandt in this matier shall only become final and binding upon the parties after

review and certification by Mr. Stephenson as set forth above. N
el
It is so ordered this / Zﬁ’day of February, 2016. .
A~ )
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Spartanburg, South Carolina







FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Spartanburg
IN THE COURT OF COMMON PLEAS CASE NO. 2012CP4204915
Jonathan Bryant Kevin Fountain et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: @ See attached order (formal order to follow) |:| Statement of Judgment
by the Court:

The Court GRANTS the Motion to Affirm the Award of the Arbitrator. Formal Order to
follow.

ORDER INFORMATION
This order [G] ends [_] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/03/2022 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Spartanburg Common Pleas

Case Caption: Jonathan Bryant VS Kevin Fountain, defendant, et al
Case Number: 2012CP4204915

Type: Order/Electronic Form 4

It is so Ordered.

d R. Keith Kelly - 2165

Electronically signed on 2022-10-03 10:56:23 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG
JONATHAN BRYANT,
PETITIONER,
V.
KEVIN FOUNTAIN,
RESPONDENT.
IN RE:

SOUTHERN WHOLESALE, INC., CASE NOS.: 2012-CP-42-4733

2012-CP-42-4915
(Consolidated)

PLAINTIFF,
V.

CHAD KERR and JONATHAN BRYANT, ORDER

DEFENDANTS,
and
JONATHAN BRYANT,
THIRD-PARTY PLAINTIFF,
V.

SOUTHERN WHOLESALE, INC. and
KEVIN FOUNTAIN,

THIRD-PARTY DEFENDANTS.

This matter was before the Court on September 23, 2022 via virtual courtroom for a Motion
to Confirm Award of Arbitrator filed by Petitioner, Jonathan Bryant, by and through his counsel

of record on December 5, 2020, and a Motion For Supplemental Order filed by Respondent, by
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and through his counsel of record on January 11, 2021.In the motions before the Court the
Petitioner is asking the Court to confirm that the report of Ray Brandt is binding per the Order of
this Court issued February 12, 2016, signed by the Honorable Roger L. Couch. This Court takes
judicial notice of the aforesaid Order. Further, the Petitioner seeks to confirm the award of the
arbitrator in favor of the Petitioner against the Respondent, Kevin Fountain in the amount of
$62,637.31 as set forth in the final report of Ray Brandt dated December 3, 2017. Respondent
seeks clarification regarding Tom Stephenson’s authority with regard to the content of Mr.
Brandt’s final report, and how the parties are to proceed in the case where Mr. Brandt declines to
make corrections to the final report necessary to comport with the parties’ settlement agreement,
as instructed by Mr. Stephenson.

This matter was commenced with both parties making allegations as set forth in the
respective pleadings filed in the case. Mediation took place on March 17, 2014, which led to a
binding settlement agreement. Pursuant to the binding settlement agreement, specifically
paragraph 6 set forth therein, the Parties hired Ray Brandt to serve as an arbitrator to determine
whether or not any monies were improperly taken by either party by way of excessive distributions,
improper expenses or other improper payments. Mr. Brandt began work pursuant to the parties
agreement. During the course of Brandt’s work, Fountain filed a Motion seeking to remove Brandt
from his role. That Motion led to a hearing and the Court’s Order dated February 12,2016. Brandt
continued work pursuant to that Order, with oversight by Tom Stephenson. Ultimately, Brandt
issued his final report dated December 3, 2017. As permitted by the February 12, 2016 Order,
before issuance of his final report, Brandt received a letter from Tom Stephenson raising issues

that were testified about during this hearing.
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At the call of the case on the Motion before the Court, counsel for the Petitioner, Scott F.
Talley, Esquire was present as well as Westbrook Willis, Esquire, counsel for the Respondent
Kevin Fountain. The Parties stipulated to the admission of the following exhibits:

1. Exhibit 1- Order on Motion for Reconsideration filed on February 12, 2016 signed by

the Honorable Roger L. Couch;

2. Exhibit 2- The binding settlement agreement signed by the parties on March 17, 2014;

3. Exhibit 3- The settlement agreement and mutual release totaling 19 pages signed by the

Respondent April 10, 2014 and the Petitioner July 1, 2014;

4. Exhibit 4- September 7, 2016 Letter/Report of Ray Brandt

5. Exhibit 5- August 2, 2017 report of Ray Brandt;

6. Exhibit 6- November 1, 2017 letter to Ray Brandt from Tom Stephenson;

7. Exhibit 7- December 3, 2017 report of Ray Brandt.

Mr. Ray Brandt was subpoenaed to testify for this hearing and indicated that he had
previously performed some work in this matter for the receiver, Larry Flynn, and that both parties
were given the opportunity and did provide to him numerous documents regarding their positions
about the other party’s improper taking of excessive distributions, improper expenses or other
improper payments. Mr. Brandt indicated that he had met with both parties and had discussions
with both parties’ counsel during his work. The Court finds that the February 12, 2016 Order
controls procedural aspects of this case. In particular, in that Order the Court found that it would
be appropriate to appoint a representative of the Court to oversee Mr. Brandt in the arbitration
process, as well as to review Mr. Brandt’s report and certify same as in compliance with the scope

as set out in the settlement documents before it becomes final and binding. The Court appointed
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Tom Stephenson in that capacity due to him previously being involved with the mediation on this
case. Mr. Stephenson also testified at the Motion hearing.

As set forth in the February 12, 2016 Order, Mr. Stephenson reviewed the initial report of
Mr. Brandt and wrote a letter to Mr. Brandt dated November 1, 2017, which was entered into
evidence as Exhibit 6. The February 16, 2016 Order states that Mr. Brandt’s supplemental/final
report “will be the final report of the arbitrator and any party may take such action thereon as they
deem best”. The Order goes on to state that any report and charges submitted by Mr. Brandt in this
matter shall only become final and binding upon the parties after review and certification by Mr.
Stephenson as set forth above. While he initially declined to certify the report of Brandt, Mr.
Stephenson testified at this hearing that he had reviewed Mr. Brandt’s report and had discussed
with him in detail regarding the consent. Further, Mr. Stephenson testified that he certified the
December 3, 2017 final report.

The Court notes that Mr. Brandt was appointed pursuant to an agreement dated March 17,
2014. The Settlement Agreement and Mutual Release entered into the record as Exhibit 3 was a
more formal agreement, which further states that the parties will hire Ray Brandt as an arbitrator
to resolve certain claims set forth in the agreement. That agreement states that if there were
improper distributions, expenses or payments by the party that amount would be multiplied by
two. That agreement further states that any amounts the arbitrator determines are owed shall be
conclusive upon the parties, not appealable and may be recorded as final individual judgment.

After careful consideration of the written motions and arguments of counsel, the Court
hereby GRANTS the Motion to Confirm the Award of Arbitrator. Based on the testimony of Mr.
Ray Brandt and Mr. Tom Stephenson at this hearing the parties participated in the preparation of

the report and had draft copies upon which they could comment. Mr. Stephenson’s role was to
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question irregularities as he saw them or addressed by the parties and pose them to Mr. Brandt.
Mr. Stephenson questioned several items/methods and Mr. Brandt responded (Exhibit 6 and 7).
No CPA testified to disagree with Mr. Brandt’s methods. There was no challenge by Mr. Fountain
with a professional accountant nor expert opinion numbers to show that the method Brandt used
was flawed. Further, there is a large time lapse between the draft report and today’s hearing, which
is approximately 1755 days from Mr. Brandt’s December 3, 2017 report. Respondent Fountain
alleged that there was no certification by Tom Stephenson in the January, 2021 filing of Notice of
and Motion for Supplemental Order, yet sought no injunctive relief to stay the report being certified
by Stephenson. All of this was available per the agreement. The report has now been certified and
is the Final Order pursuant to the terms of the February 12, 2016 Order. Therefore, the Clerk of
Court is directed to enter Judgment against Kevin Fountain in Favor of Jonathan Bryant in the
amount of Sixty-Two Thousand Six Hundred and Thirty-Seven Dollars and Thirty-One Cents
($62,637.31).

IT IS SO ORDERED.
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Spartanburg Common Pleas

Case Caption: Jonathan Bryant VS Kevin Fountain, defendant, et al
Case Number: 2012CP4204915

Type: Order/Other

It is so Ordered.

d R. Keith Kelly - 2165

Electronically signed on 2023-02-01 10:04:12 page 6 of 6
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG
JONATHAN BRYANT,
PETITIONER,
V.
KEVIN FOUNTAIN,
RESPONDENT.
IN RE:

SOUTHERN WHOLESALE, INC., CASE NOS.: 2012-CP-42-4733

2012-CP-42-4915
(Consolidated)

PLAINTIFF,
V.

CHAD KERR and JONATHAN BRYANT, ORDER on RESPONDENT AND THIRD-
PARTY DEFENDANT’S NOTICE OF
MOTION AND MOTION TO ALTER,

AMEND OR RECONSIDER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS,
and
JONATHAN BRYANT,
THIRD-PARTY PLAINTIFF,
V.

SOUTHERN WHOLESALE, INC. and
KEVIN FOUNTAIN,

THIRD-PARTY DEFENDANTS.

R e N N N N e N i

This matter was before the Court on Motion of Respondent Kevin Fountain and Third-

Party Defendant Southern Wholesale, Inc and Kevin Fountain seeking alteration, amendment or
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reconsideration of the Court’s Order filed in this matter on February 3, 2023. The February 3,
2023 Order was issued pursuant to a hearing held via virtual courtroom for a Motion to Confirm
Award of Arbitrator filed by Petitioner, Jonathan Bryant, by and through his counsel of record on
December 5, 2020, and a Motion For Supplemental Order filed by Respondent, by and through his
counsel of record on January 11, 2021.
In the motion before the Court the Respondent/Third-Party Defendant’s ask the Court to
alter, amend or reconsider based on the following arguments:
1. To reconsider and expressly rule on each and every distinct issue/argument raised in
support of their Motion, including the parties e-mail submissions and explanations;
2. Consider the language of the Order of Reference filed in this matter on February 25,
2021, specifically wording in the Court’s February 3, 2023 Order regarding the fact
that no CPA testified in regards to the movant’s position in this matter;
3. The Court was to base any judgment in this matter in accordance with the parties
Settlement Agreement dated April 2014;
4. The scope of Mr. Brandt’s inquiry based on the terms of the Settlement Agreement
entered by the parties in April 2014;
5. The handling of funds previously held by the receiver appointed in this matter;
6. How the language regarding releases given by the parties in the Settlement Agreement
should factor into any award/judgment entered based on the work of Mr. Brandt;
7. Charges assigned to Fountain that the moving party feels are in error together with
credits for certain bills;
8. The arbitrator failed to consider Fountain’s one-half interest in the company Specialty

Equipment;
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9. Inclusion of $34,363.55 that was received by Mr. Fountain per the Settlement

Agreement yet now in the judgment entered by the Court.

The Court has carefully considered the Motion and its grounds as set forth by the
Respondent/Third-Party Defendant’s together with all submissions by their counsel in
support of the Motion. However, said Motion is denied for the reasons relied upon by the
Court in its February 3, 2023 Order, including, but not limited to, the fact that the report of
Mr. Brandt, contemplated by the parties during the pendency of this matter, has now been
certified and is the Final Order pursuant to the terms of the February 12, 2016 Order
previously filed in this matter.

IT IS SO ORDERED.
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Spartanburg Common Pleas

Case Caption: Jonathan Bryant VS Kevin Fountain, defendant, et al
Case Number: 2012CP4204915

Type: Order/Other

It is so Ordered.

d R. Keith Kelly - 2165

Electronically signed on 2023-02-22 13:46:48 page 4 of 4
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Spartanburg County
Court of Common Pleas

Roger L. Couch, Circuit Court Judge
R. Keith Kelly, Circuit Court Judge

Cases No. 2012-CP-42-04733 and -04915

Jonathan Bryant,
Petitioner,
V.
Kevin Fountain,
Respondent.
In re:
Southern Wholesale, Inc.,
Plaintiff,
V.
Chad Kerr and Jonathan Bryant,
Defendants,
and
Jonathan Bryant,
Third-Party Plaintiff,
V.

Kevin Fountain and Specialty Equipment Leasing, Inc.,
Third-Party Defendants.

Of which Kevin Fountain, Southern Wholesale, Inc.,
and Speciality Equipment Leasing, Inc., are

Appellants,
and Jonathan Bryant is

Respondent.

PROOF OF SERVICE

*Counsel identified on the following page





Russell G. Hines (SC Bar No. 72100)
CLEMENT RIVERS, LLP

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

-and-

W. Westbrook Wills III (SC Bar No. 76681)
THE LAW OFFICE OF

W. WESTBROOK WILLS III

P.O. Box 822

Folly Beach, South Carolina 29439
(843) 805-6300

Attorneys for Appellants





I, Russell G. Hines, of Clement Rivers, LLP, attorneys for Appellants, hereby certify that
Appellants’ NOTICE OF APPEAL was served on Respondent on March 27, 2023, by emailing
(see attached service email) a copy of the same to Respondent’s counsel of record:

Scott F. Talley, Esquire
TALLEY LAW FIRM, P.A.
scott@talleylawfirm.com

Attorneys for Respondent

By:

Charleston, South Carolina

March 27, 2023

W. Westbrook Wills III, Esquire
THE LAW OFFICE OF
W. WESTBROOK WILLS III
wwills@wwillslaw.com

Additional Counsel for Appellants

Respectfully submitted,

s/Russell G. Hines
Russell G. Hines (SC Bar No. 72100)
CLEMENT RIVERS, LLP

Attorneys for Appellants
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Hines, Russell

From:

Sent:

To:

Cc:

Subject:
Attachments:

Hines, Russell

Monday, March 27, 2023 3:01 PM

‘scott@talleylawfirm.com'

W. Westbrook Wills 111

Bryant v. Fountain (2012-CP-42-4733 & -4915) -- Notice of Appeal

Bryant v. Fountain (2012-CP-42-4733 & -4915) -- Notice of Appeal.pdf; Bryant v.
Fountain (2012-CP-42-4733 & -4915) -- Appealed Order 7 -- filed March 2, 2023.pdf;
Bryant v. Fountain (2012-CP-42-4733 & -4915) -- Appealed Order 1 -- filed October 9,
2015 [Form 4].pdf; Bryant v. Fountain (2012-CP-42-4733 & -4915) -- Appealed Order 2
-- filed October 9, 2015 [Formal].pdf; Bryant v. Fountain (2012-CP-42-4733 & -4915) --
Appealed Order 3 -- filed February 12, 2016.pdf; Bryant v. Fountain (2012-CP-42-4733
& -4915) -- Appealed Order 4 -- filed October 3, 2022.pdf; Bryant v. Fountain (2012-
CP-42-4733 & -4915) -- Appealed Order 5 -- filed February 1, 2023.pdf; Bryant v.
Fountain (2012-CP-42-4733 & -4915) -- Appealed Order 6 -- filed February 24,
2023.pdf

Attached for service please find Appellants’ Notice of Appeal in the above-referenced consolidated actions.

Russell G. Hines
CLEMENT RIVERS, LLP
www.ycrlaw.com

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401

P.0O. Box 993 (29402)
Phone: (843) 720-5488
Fax: (843) 579-1327
Email: rhines@ycrlaw.com
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