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.

STATEMENT OF ISSUES ON APPEAL

Whether the Circuit Court erred in finding that Appellant was not entitled to
Default Judgment pursuant to South Carolina Rules of Civil Procedure
Rule 55(b)(2) based on Defendants failure to file a timely response?

Whether the Circuit Court's grant of Defendants’ Motion to Dismiss should
be reversed as an abuse of discretion or as otherwise improperly granted?

Whether the Circuit Court erred in holding that the Plaintiff did not have
standing to sue as a taxpayer, citizen, resident and registered voter and as
a matter of public importance?



- STATEMENT OF THE CASE

- This action was initially filed via Summons and Complaint in the Court of
Common Pleas for Richland County on April 16, 2020. (R. pp. 1;13). The initial
Complaint requested declaratory and injunctive relief pursuant to South Carolina Code
of Laws §§15-53-10 and 15-53-90 and Rule 65 'of the South Carolina Rules of Civil
Procedure to enjoin the Defendants from holding 'virtual convent'ions'ar'wd mail - in ballots
in violation of South Carolina State Elections Law S.C. Code Ann. §§ 7-9-70 and
7-9-100. |

On April 22, 2020, the South Caroliha Supreme Court issued an amended
Emergency Order extending filing/statutory due dates by 30 déyé.

On May 14, 2020,Defendants by their attorneys acknowledged service of -
process and requested ah extension of time to respond to the complaint until June 17,
2020.

On May 15, 2020, a stipulation was signed and filed which granted Defendants,
by agreement untit June 17, 2020, to respond to the complaint. (R.p.14).

On May 29, 2020, Plai»ntiff filed his First Amended Complaint. (R.pp. 16-32)On
June 11, 2020, removed the action to Federal District Court.

On September 25, 2020, the District Court dismissed the Federal Claims and
remanded the State Law claims to the Court of Common Pleas. (R. pp.: 104 -.109).

On October 26, 2020, Defendants filed a Motion to Dismiss pursvuant‘ to South
Carolina Rules of Civil Procédqr_e ("SCRCP"} Rule 12(b)(65 in response to the

complaint. (R.pp. 111-112).



On November 16, 2020 Pl'aintifffiled a Mo'_tion for Default Judgment pursuant to
South Caralina Rules of Civil Przocedure Rule 55(b)(2). (R. pp. 113 - 119).

Cn June 8, 2021, a virtual hearing Was held before Honorable Alison Renee Lee
on the Motion for Default 'Judgmeﬁt énd the Motion to.Dismiss at which all parties were
represented. The Court did not address or otherwise entertain the request for
Declaratory and Injunctive relief. (R. pp. 136-175).

On June 29, 2021, the Honorable Alison Rene:e Lee issued the O_rder‘that is the
subject of this appeal. The Order denied Plaintiff's Motion for Default Judgment and-
Granted Deféndants’ Motion to Dismiss. (R. pp. 218 - 225).

On July 26,2021, Appellant filed Notice of Appeal of the said Order and each and
every part thereof.

On August 2, 2021 Appellant submitted a Transcript Request Form and
theréafter paid for the requested transcript.

On or about August 20, 2021, Appellant received a deficiency letter from the:
Clerk of this Court dated August 18, 2021, Indicating that he failed to provide proof of
service of the Transcript Request Form and that “. . . this deficiency must be corrected
within ten (10) days of the date of this letter or the appeal will be dismissed.”

On August 21, 2021, Appellant served the Proof of Service of the Transcript
Requést Form on Respbndents and the Office of Court Administration as directed.

On August 21, 2021, Appellant received the requé'sted'tranécript. |

On September 16, 2021, this appeal was dismissed ‘by'th"e Clerk of Court. -

On Séptember 20, 2021, Appellant filed a Motion for Reinstatement of Appeal.



On September 28, 2021, Appellant received Respondents’ Joint Return to
Appellanfs Motion for Reinstatement of Appeal.

On October 1, 2021, Appellant filed his Reply to Respondent's Joint Return.

On October 1, 2021, Respondents filed a Joint Supplemental Return to
Appellant's Motioﬁ for Reinstatement of Appeal indicating that they received the Proof‘
Service of Transcript Request Form on September 27, 2021, postmarked August 21,
2021.

On November 5, 2021 the Appeal was reinstated by Order of Hon. H. Brian
Williams FOR THE- COURT. A

On November 30,2021, Appellant was granted 30 days to file the ln'iti.al Brief in
this matter. |

Appellant filed his Initial Brief in compliance with the Order of this Court on
December 30, 2021.

On January 7, 2021, Appellant received a deficiency letter directing him to file an
Amended Initial Brief for the reasons set forth in the letter.

| On January 18, 2022, Appellant filed his Initial Brief (Amended) as directed.

On February 17, 2022, Respondents filed their Initial Brief and a Motion to Strike.

On March 3, 2022, Appellant filed his Reply to Respondents' Initial Brief. On April
1, 2022 Respondents’ Motion to Strike was denied and Appellant was directed to file the
Record on Appeal within 30 days of t_he date of the Order. A

- Appellant's Record on Appeal was filed on May 2, 2022 and within the 30:days

required by the order.



On May 5, 2022, a deficiency letter was issued indicating that Appellant would
have 10 days from the date of letter to correct the deficiencies identified therein.
On May 12, 2022, Appellant cured the indicated deficiencies.

Appellant herewith files his Final Brief.



ARGUMENT

. . THE CIRCUIT COURT ERRED IN HOLDING THAT APPELLANT WAS
 NOTENTITLED TO DEFAULT JUDGMENT PURSUANT TO RULE
55(b)(2) SCRCP.

Standard of Review

- Default Judgment Pursuant to Rule 55(b)(2) SCRCP

Rule 55 SCRCP is drawn from Rulé 55 of the Federal Rules of Civil 'proce'dure.
f—‘ederal Rule of Civil Procedure A55(b)'permit8 the Court to enter.defaultjudgment, in
actions for declaratory.relief, among othe”rs; CitiMortgage, Inc. v. Holmes, Case No.
DKC-13-1841, 2015 WL 224944, at *2 (D. Md. Jan. 14, 2015); Fed. R. Civ. P. 55(b)(2).

The entry of a default judgment rests with the ‘éound discretioﬁ of the court. SEC
v. Lawbaugh, 359 F.SUpp.Zd 418, 421 fD. Md. 2005) (citing Dow v. Jones, 232
F.Supp,.:Zd 491, 494 (D. Md. 2002)). Although "the Fourth Circuit has a “strong policy
that cases be deéided on the merits,™ Disn'ey Enters; v. Delane, 446 F.Supp.2_d 402, 405
(D. Md. 2006) (quoting United Stafes V. Shaffer Equip. Co., 11 F.3d 450, 453 (4th Cir,
1993)). " default judgment is available when the-‘adversary- process has been halted

because of an essentially unresponsive party."f‘/d. (quoting Lawbaugh, 359 F,
Supp. at 421): see also Park Corp. v. Lexington Ins. Co., 812 F.2d 894, 896 (4th Cir.
1987) (upholding adefaultjudgment‘awarded where the defendant lost its summons
and did not respond v'vi’tf.mlin the proper period). .

To determine whether a default judgment is appropriate, the Court engages in a
two-step inquiry. First, the Court must decide "whether the unchallenged facts in
plaintiff's complaint Conétitute a Ieéitimate cause of action." Agora Fin., LLC v. Sander,

725 F.Supp.2d 491, 494 (D. Md. 2010).



~ Second, if the Court finds that the complaint states a legitimate cause of action, it
must then “make an independent determination" as to appropriate relief. /d. Deelaratory
relief is appropriate "if the well-pleaded allegations "of the o_om'p!aintfesteblish “the

plaintiff's right to sUc_h'relief.” CitiMortgage, Inc., 2015 WL 224944, at *2, -

R The Co-urt‘ tak.es.ae frue a-H well-pleaded factual al!egati"c‘.)n.s in the complainf. Fed.
R.. Civ. P 8(b)(65; see also Ryan v. .Homeoomings Fin. Network, 253 F.3d 778, 780 (4th
Cir. 2001) ("The. defendant, by his default, admifs the plaintiff's well-pleaded allegations
of fact, is concluded on those facts by the judgment, and is barred from cont_estfng on

appeal the facts thus established.”).

" In the case at bar Appellant’s cause of actibn Was for declaratofy judgment and
injuhctive relief.' The relief soughtwas' to declare that Defendant’s violated S'pechifib,
mandatory 'provisions of the SC Code §§ 7-9-70 and 7-9-100 and to enjoin them from

holding conventions in violation of the said statutes.

. The unchallenged facts in this case indicate that Defendante did, in fact, violate
the said elections laws on two sepafate occasions both while the lawsuit was. pen'dfng;
Defendant's argued and the Circuit Court held not that Defendants did not violate the
l‘a'w but that the existence of the pandemic and the South Carelina Supreme Court’s

Emergency Order neceséitat‘ed and somehow excused the',\)ielatiqn of the_ys‘tatu_te.

Appellant contends that the holding is erroneous in that, inter alia, even the

recent and ongoing pandemic does not create the power to overrule the South Carolina
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Elections Law or the South Carolina Constitution. Perhaps the United States Supreme

Court said it best in 1934:

“Emergency does not create power. Emergency does not increase
granted power or remove or diminish the restrictions imposed upon
power granted.or reserved. Home Building & Loan Ass’n v. Blaisdell,
. 290 U.S. 398, 425-426 (1934). .

. ltis now seftled law {hat-the sepafation of powers doctrine prohibits one branch
of government from usurping the powers of another branch. *("“[A] usurpation of powers
exists, for purposes of [the] con’stitu’tionall separation of powers doctrine, when there is a
significant interference by one-branch of ébvemment with the operations of another -
branch.” 16A Am.Jur.2d Constitutional Law § 246. " State v. Langford, 400 S.C. 421,
434 (S.C.2012)

In short, the Governor’s Emergency Order could not-apply to the Judicial Branch.
Upon information and belief none of the more than 30 Emergency Orders issued by the
Governor even me'_ntion the courts. |

In fact the Supreme Court makes only one reference to the Governor's
Emergency Order to say extended scheduling order deadlines wilil'end 45 days after the
GoVernor lifts or rescinds his emergency order. ltis axiomatié that the Governor cannot
close down the courts.

The Court's Emergency Order does; Eowever, mention its limitation and suggests
that the legislature should éohsider-taking action where appropriate. In Section (12)
thereof, the Supreme Court states that it‘“.‘. . would be'inappré’priate for this Court to
consider at this time what relief, if any, may be afforded to a_l_itigant who is unable_to file

a civil action or take other actions under these statutory provisions due to this

i



emergency "Here the Court recogmzes or at least strongly 1mpnes that itis the
Iegtslature that should make such changes

A. The South Carolina Supreme Court Emergency Order is not
dispositive of the issues in this Appeal.

The Cirouit Court correctly Conclud'ed that the Emergenéy Order applies to
statutory filing deadlines. Thé order reads} iﬁ pertinent pért ‘.'the due dates for alf
trial court filings due on or after the effectirve date of this order are hereby extended for
thirty (30) days.” (Emer Ord, Sec. (c)(9)(A)).

The same order provides at (c)(9)(c)thereof that: “The provision in Rule 6(b),
SCRCP, which permits the granting of only one extenAsi,on of tirhe' by agreement of
counsel, is suspehded. Counsel may agree to further extensions of time without seeking
permission from the court, and parties are -strongly encouraged to do so upo-h
request."(_italios added). |

Although this provision refers to further extensions 5f time it does permit parties
to extend time by agreement during the pandemic and pursuant to the Order..

The point here is that reliance on the existence of the pandemic or the
Goverhor’s Emergéncy Order is not and cannot be dispositive of the issues in this case.
Appellant contends and urges this Court to find that the Circuit Cour§ finding that the
Emergency Order of the Souﬁh Carolina Supreme Court is disposlitive of the issue in the

case at bar is in error and must be reversed.

12



B. Notwithstanding the Emergency Order an agreement-between the
parties entered while the Order was in effect is valid and enforceable.

The Stipulation of the Parties

The Circuit Court noted that: “[{Jhe parties consented to a deadline to file a

responsive pleading by June 17, 2020." (Ord., 6/29/21, page 3, para 2). (R. p. 220).

|t is now settled law that “[w]hen an agreementientered by the»partie's is.clear the
function of the courts is solely to determine the intent of the paﬁies. (See, Bogan v.’
Bogan, 298 S.C. 139, 142, 378 S.E.2d 606, 608 (Ct.App. 1989). In this case the - -
agreement was clear: the Defendants would have until June 17, 2020, to réspond to
-’the complaint. No other interpretation is possible. The agreement was in writing and
filed with the court.
Rule 43(k) SCRCP

Rule 43(k) SCRCP provides that: "No agreement bétween counsel affecting the
proceedings in an action shall be binding unless reduced to the form of a consent order
or written stipulation signed by Counselland entered in ﬂwe record, or unless made in
" open court and noted upon the recbrd. " The rule is intended to prevent _disputes as to
the existence and terms of agreements pending litigation. Ashford Corp. v. Palmetto
Constr. Group, Inc., 318 S.C. 492, 483-94, 458 S.E.2d 533, 534 (1995).

[n the instant case Nekki Shutt, counsel for Defendants contacted Appellant and
requested an extension 6f timé to respond to the complaint. Appéllant agreed. Counsel
indicated that she would prepare and forward a document to memorialize the
agreemént for Appellants signéturé.' Appellant reCeivéd the document the following day

and signed it. The document was filed by counsel for defendants on the same day.

13



- In short, the agreement was (1) requested by.counsel for defendants; (2 ) the
agreement was drafted by counsel for defendants; (3) the agreement was filed by
counsel for défendants; (4) the agreement provided defendants would have until- June
17, 2620, to file their response to fhe compiaint; and (8) the agreement was filed and
entered whilé the Emergency Order was in effect. |

Appellant is unable to find'any rule that prohibits parties from voluntarily aéreeing
to a deadline that is shorter.than a statutory deadline. Further, Defendants knew or
should have k_nown of the existeﬁoe of~the ‘Er.nergency Order»énd fnust be held to their
agreement. Further, the 'agreém'ent was m writing and filed with}the court; it complies
with Rule 43(k) SCRCP and'is therefore enforceable:

Respond‘eznts cannot now be heard to argue t,hat-they entered an unnecessary
agreement for an extension of time when by their own argument no.extension was
required. In any event Appellant contends that the agreement is binding and
enforceable. ~

C. The Circuit erred in its calculation of the amount of time befendants
had to file their responsive pleading or to otherwise move for an
extension of time to do so. :

Appellant argued below that after the case was remanded by the Federal District
Court on Septembef 25, 2020, the Respondents did not respdnd or otherwise move for
an extension of time to do so. That they did not do so is not in dispute. The Circuit
Court's conclusion that the Respondents' responsive pleadingrwas timely f@led is

erroneous based on the following facts:

First, the date of remand was Septémber 25, 2020 not September 30, 2020, as

held by the Circuit Court. In Limehouse v. Hulsey, 404 S.C, 93, 86 (S.C. 2013) (a case

14



oited favorabiy by the circuit Court) the 'South Carolina Sopreme Court opined that in the :
case of remand' the state cases ” | . recommence from the procedurai point at which
the state court received a certrfied remand order from the federai court The remand
order was entered on September 25 2020 and a ceitified copy of the remand order

was received by the state court on the same day.

Second, the Circuit Qoprt ooncltided that defend_ants were entitled to:s’,ixty'(SO)
days_from May i4 2020, the date of their acknowleddement of eervioe of process (also
tne date of the stipulation between the parties to a date of June 17, 2020 for Defendants
to file responsive pleadings) or until July i4, 2020. The error in this calculation is-
palpable. Without arguing theEmergenoy?_-Order issue which is addres.e'ed at length

“above, the agreement of the parties, seta date of June 17'_. The oourt cannot summariiy

disregard an agreement of the parties that is otherwise enforceable.

The question of course is whether an agreement.to lessen a statutory deadiine'is
enforceabie?Appeiiant has been unable to find a single case that holds that a
stipulation that is otherwise valid becomes unenforceable becaose it lessens a statutory
filing deadline.

D. When Rule 15(a) SCRCP is applied to the Amended Complaint
‘Defendants’ response is still untimely.

In its'order the Circuit Court rehed partraliy on Ruie 15( ) SCRCP which rule”
provides in pertinent part that: “A party shall plead in response fo an amended pleading
within tne time remaining for response to the original pleading or within fifteen days after
service of the named amended pieading_', whichever period may-be the longer, unless

the court othenNisﬂe orders.”

15



Specifically, the Court-held that:-

“Under SCRCP Rule 15, Defendants had 30 days from May 14,.

- 2020, to file a response plus an additional 30 days pursuant to

- the Supreme Court Order. Therefore, prior o Defendants

removing the case to federal court they had at least until July 14,
2020, to file a response. When Defendants removed to Federal
Court only 26 days expired between May 14, 2020, and June 9,
2020. Pursuant to Supreme Court Order, once the case was
remanded back to State Court on September 30, Defendants
had 34 days remaining to file a response pleading. The Motion
to Dismiss was filed within the allotted to time granted by the
Supreme Court. Defendants timely filed a responsive pleading
and are not in default.at the time of remand (Ord. pg. 4. para 3).
(R. P. 221).

In the instant case Appeilant ﬂled an Amended Complalnt on May 29, 2020. As
noted above the partles agreed to an exten5|on of Defendants tlme to respond until
June 17 2020. When Rule 15 (a) is apphed to the date of Amended Complarnt it does
not extend the tlme to file a responsrve pleading beyond the s’upulated extensxon ln
this case the addltlonal fifteen days would expire on June 13 2020 (May:29 + 15 days =
June 13 2020) or 4 days before the stipulated date. So that even under this reckoening
the Motion to Dismiss was untimely filed.

E. Defendants’ had constructive notice of the
Summons and Complaint on April 20, 2020

Appellant contends that even if this Court holds that the Stipulation is
unenforceable, Defendants response is still untimely for the following reasons:

On or about April‘ 17,. 2020, a copy of the Summons and Complaint was served
on RCDP Chair and Defendent Matthew Kisner by a deputy of the Richltand County
' Sheriﬁ"e Department. Defendant Kisner wes at the time also a member of. the

Executive Committee of Defendant SCDP.

16



. On April 20, 2020, an Emergency Meeting of the SCDP Executive Committee
was called by Defendant Trav Robertson, Jr., for the singular burpose of addressing this
lawsuit. (R. p. 236-237). Appellant was intentionally excluded from the meeting. ‘Upon
information and belief, at the rheeting this lawsuit was discussed at length. Appellant
contends that service on Defendant Matt Kisner and the éalling of a meeting by
Defendant Trav Robertson represents constructive service upon both Defendants as of
the date of the Executive Committee Meeting on April 20, 2020. And as such the true
date upon which-AppeIIant was served contends that holding a meeting to determine
how to respond to the lawsuit is proof of constructive notice of the lawsuit.

in. thi$ scenalri‘o‘ the d_efénéiant had 30 days to respond Which would have expir;éd
on May 20, 2020, and if the Emergency order is controlling June 20, 2020. This matter
was removed by the_defendant on June 9, '2020.‘ Which Would have left eleven days
unexpired at the t'imé of the remand. By this reckoning Defendants had until _Oofober B,
2020, to respbnd. .Defendants reéponse by way of Motion to Dismiss was filed on
October 26, 2_020. If follows that by any scenario and any reckoning Defendants’
response was untimely and Appellant was and rema-ins entitled to’defaultjudgment.

II. THE CIRCUIT COURT ERRED IN GRANTING RESPONDENTS’ MOTION

TO DISMISS BECAUSE APPELLANT STATED A VALID CAUSE OF ACTICON
UNDER THE UNIFORM DECLARATORY JUDGMENT ACT.

Standard of Review
Motion to Dismiss Rule 12(b)(6) SCRCP

"Under Rule 12(b)(6), SCRCP, a defendant may move to dismiss a complaint
based on a fai(uré to state facts sufficient to constitute a cause of acﬁon.' In considering

such a motion, the trial court must base its ruling solely on allegations set forth in the

complaint." Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). "On

17



appeal from the.dismissal of a case pursuant to Rule 12(b)(6), [SCRCP,] an appellate
court applies the same standard of review as the trial court." Rydde v. Morris, 387 S.C.
643, 646, 675 S.E.2d 431.. 433 (2009). "That standard requires the [c]ourt to construe
the complaint in a light most favorable to the nonmovant and determine if the “facts
allegevd and the inferences reasonably deducible from the pleadings would entitle the
plaintiff to relief on any theory of the case." Id. (quotiiwg Williamsv. Condon, 347 S.C.
227, 233, 653 S.E.2d 496, 499 (Ct. App. 2001)).

The complaint upon which this action rests sought declaratory judgment pursuant
to the Uniform Declaratory Judgment Act SC Code 15-563-10 and 1 5-53-90 and sought
to have the court declare that the actions of the Defendants’ alleged in the complaint
violated the South Carolina State Elections Law(s).

Appellant further requested the Court enjoin the holding of conventions in
violation of the sa-id election law. - The Circuit Court did noi address the issue of
declaratory judgment other than to say "Plaintiff filed a Summon; énd Complaint'on
April 16, 2020, seeking a permanent injunction to prohibit defendants from holding
county or statewide virtual conventions and mail-in ballot voting for delegates to the
County, State, National party Convention.” (Ord. 6/29/21, pg 1, para. 2) (R. p. 218), .

The Court then proceeded to address other issues and never returned {o the
request for declaratory judgment. Appellant contends that once the issue of default
judgfnent was debided the Court was réquired to address the declaratory judgrﬁent
issue." lbstead the Court moved directly to the Mo‘tién tb .Dismiss.A B

| It is now settled léw that in deciding a Motion to Dismiss under Rﬁle 12(b)(6)

SCRCP the Court must rely solely on the allegations of the complaint. Again, in this

18



case the complaint is for declaratory judgment. It follows that if deolératory judgment is
available the com_plaint has sta'ted. a cause of action under any theory of the case and
the motion to dismiss should have been denied.

The complaint calls for déélaratory and injunctive relief on.ly. Itis axioﬁwatic that
the Court oqh grant deélaratory relief and still deny injunctive relief. In e!'ther case a
complaint filed pursuant to the Uniform Decl_aratory Judgment Actis a valid cause of
action upon. which relief éan be granted. Appellant contendsvthat by failing to address
whether a céuse of action was stated in the complaint as required by law, the grant of
Respondéﬁt’s Motion to Dismiss was reversible error.

. APPELLANT HAS STANDING TO SUE UNDER THE
PUBLIC IMPORTANCE EXCEPTION.

[tis now settled law that standing to sue is a fundamental requirement to institute
an action. Joytime Distribs.- & Amusement Co. v. State , 338 S.C. 634, 639, 528 S.E.2d
647, 649 (1999). However, standing may exist via the public importance exception.
Youngblood v. S.C. Dep't of Soc. Servs. , 402 S.C. 311, 317, 741 S.E.2d 515, 51-8
(2013). Standing may be achieved by statute,‘ constitutional standing, or the public
importance exception. /d.

In the case at bar defendants argued and the Circuit Court held that appellant
had no private right of action to pursue the statutory violations alleged in the complaint.
Specifically, the court held that: “... upon reviewing the statutes at issue, this Cdurt finds
néifhe'r the statutes nor the legislative intent create a private‘right' of action.” (See Ord.
p. para). Appellant Contends that the Court’s gnalysis a-nd its conclusion are inaccurate

because fundamentally flawed.

19



A. Appellant is a Citizen, Resident, Taxpayer and Regxstered
Elector of the State of South Carolina

" The Circuit' Court held that Appellant had no standing to sue because the cited
Elections Laws did not provide a private right of action. First, this action was not
brought pursuant to the election laws; second, no relief was requested under the
election laws; and third, any reliance on them to deny the requested declaratory relief is
misplaced.

The main case relied upon by the Circuit Court is Georgetown. Cty. League of
Women Voters v. Smith Land Co., 393 S.C. 350, 353, 713 S.E.2d 287, 289 (2011).
Apparently the court failed to consider that the Supreme reversed the lower court and
held that the statute did provide a private cause of action. It follows that the passage
cited is not the holding the case and cannot therefore be 'dispositive and is, at best,
obifer dictum.

The second case cited by the court is Doe v. Marion, 373 S.C. 390 397, 645
S.E.2d 245, 248 (2007). In Doe the number one issue before the coﬁrt was “l. Did the
Court of Appeals errin finding S.C. Code Ann, § 20-7-510 (Supp. 2002) does not give
rise to a private cause of action' for negligence per se?"

The Court held that the statute in question did not give rise to a private cause of
action and affirmed the lower court decision. Again, this case is not dispositive of the
issue now. before this Court. The cited portions relied upon by the court are at best
obiter dictum.

The cases cited by the Circuit Court are further distinguishable for the following

reasons: (1) Appellant does not challenge any statute; (2) his lawsuit is for a declaration
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that defendants have not complied with mandatory provisions of the statute; and (3)
Appellant has not and does not fequest enforcement of any statute.

B. Appellant Has Public Interest StandingTo Bring This Lawsuit.

Alternatively and notwithstanding Defendants”private right of action argument
Appellant contends and urges this Court to find that he has public interest stand.ing to
bring this lawsuit.

In Sloan v.. Sanford, 357 S.C. 431 (2004) 593 S.E.2d 470, the South Carolina-
Supreme Court citing Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 68 1999) -
(citing Thompson v. South Carolina Comm'n on Alcoho! & Drug Abuse, 267 S.C. 463,

229 S.E.2d 718 (1976) noted: “Petitioner contends he has standing to bring this action
| as citizen, resident, taxpayer, and registered elector of the State of South Carolina. We
agree.” The Court further held that: “We conclude Petitioner has public interest
standing because of the importance of the issue he raisés. Our conc.lus.ion is cohgistent
with prior case law.” Sloan v. Sanford, supra, at 434,

In this case the Circuit Court concluded that: (1) "Upon reviewing the statutes at
issue, this Court finds neither the statutes nor the legislative intent create a private right
of action.”; (2) “. . . this Court finds there is no need for future guidance on this issue.” ;
and (3) “The key for finding that public importance standing is warranted is a need for
future guidanpe._” (Ord. 8/29/21, pg. 5, para.2) (R. p.232).

| 1.The Circuit Court’s Review of The Statutes is Not Dispositive
Because The Underlying Lawsuit is Not Brought Pursuant to the
Statutes Reviewed. | ' _ )
Itis now settled law that in a Motion pursuant to Rule 12(b)(6) SCR_CP as well as

Declaratory Judgment actions pursuant to §§ 15-53-10 and 15-53-90 the Court looks to
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the underlying complaint. In short, the trial Court must base its ruling solely.‘on
allegétions set_.forth in the complaint." Spence v. Spen'ce, 368 S.C. 106, 116, 628 S.E.2d
869, 874 (2006). When bringing an action under the Declaratory Judgment Act, "[a]ll
that is required is that the [plaintifﬂ demonstrate a justiciable controversy." Brown v.
Wingard, 285 S.C. 478,479, 330 S.E.Zd‘307, 302 ( 7985), S/.oan v. School District of
Greenville County, 342 S.C. 515, 525 (S.C. Ct. App. 2000). Whethef _th'e blaintiff
demonstraﬁes ajuéticiable c;)ntfoversy is also detefrﬁined by thé complaint. (see Power
v. McNair, 255 S.C,.-TSO, 163-54 (AS._C. 1970), '"‘Wheré a éoncreté iss-ue is présent, and
there is a definite asseftioh of legal rights and a positive legal duty‘ wjtl1 respect thereto,
wh'ioh:are denied by fhe adverée party, there is a justici"abié controversy calling for the

mvocatlon of declaratory }udgment action.

2. The lssues raised by this action are of publlc lmportance
and warrant public importance standing.

- Thé South Car_ol_ina Democratic Party controls primaries and ballots for the .
election of public offices from Président of the United States to state senators and
Representatives. Approximately 45% of South Carolina registered voters are
Democ-:'rats. Of that number approximately 67% are African American. in the last
presidential election 2,476,644 votes were cast. Approximately 55% were cast for the
Republican candidate and 43% for the Democratic candidate. lf‘the Democratic Party is
violating the election laws this is a matter of public importance ana the public must be
made aware of ituihlofder to take corrective action. If both parties are or have 'b.éen

violating the election laws the public importance of this issue is increased exponentially,
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In Stutts v. S.C. Republicaﬁ Party. No.2021-CP-23-02173 (G/‘eenvil/e. Cty. C.P.
May 6, 2021) a case cited by Respondents as persuésive authority in the Circuit Court
the plaintiffs requested declaratory judgment and injunctive relief.

- In Stutts members of the South Carolina Republican Party raised issues nearly
identibal to those raised by Appellant in this case. The lawsuit was brought after
Appellant's lawsuit but was heard and decided in twenty (20) days. The significance of
Stutts was not the speed with which it-was heard but the fact that it demonstrates
" conclusively that the issue raised in this case is one of true public importance. -

- Members of South Carolina’s two major certified political parties acting separately
brought essentially the same lawsuit based on'the same cause of action. This is more
than oq‘incide‘nce. Together the two certified political parties represent approximately
98% of the electorate in South Carolina. By sheer numbers alone this matter is-one of
wide public importance.

Appellant filed this action in an attempt to preve’ht the violation complained of
befo_re-the Defendants had violated the law. Since the filing of this action Defendants
| have violated the said statutes not once but twice and will violate it again in 2022, The
Court must not overlook the fact that this action for declaratory judgment and the motion
for speedy hearing has been on the books since April 16, 2020. That isAone year, two
months to the decision including four months in federal district court. |

| In addition Stutts stands for the‘propoéition that Mo Cirduit Courtskha\‘/e. reached
different conclusions based on the same statutes. ‘In Stutts, the court noted thét it did
not decide the matter on the merits (R. p. 212) while the Circuit Court in this case |

concluded that there was no reason to interpret the statute because it is. unambiguous.
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Appellant contends that this seeming discrepancy makes this matter ripe for
adjudication by this Court or the South Carolina Supreme Court,
3.The actions cofnplained of are highly likely to be
repeated and therefore public importance standing
Is required to enable court re_solution for future guidance. -

When this matter was initiated the acts complained of had not occurred.
Defendants argued that the acts were not likely to be repeated.' Yet, they were repeated.
Appellant notified the Circu_it- Court of an'imminent second violation before it happened
but the Court still did not act. Now, we are faced with the real possibility that.the statute
will be violated a third time. The next Sohih Carolina Democratic Party convention is
scheduled for March 2022. [f the convention is held virtually, Whiéh is likely given the
increase in Delta and Omicron variant infections, the violation will be repeated.
Respondents cannot be allowed to violate the mand'atoryrequire.ments of the statute
with impunity. There is no option to ignore the law. If the law must be changed to meet
current conditions-it is the legislature that must do it --not the poli’ti'cai parties.

Appellant only requests a declaration that the statute has been violated based
on the plain reading of it. The statute is not ambiguous and its -requirements are
mandatozy. Each of the mandatory requirements have been violated repeatedly. SC
Code § 7-9-70 states the political parties must hold their conventions by March
thirty-first each general election kyear. it is undisputed that -t_(je Defendants did not hold
their convention By March thirty-first of the 2020 general election year. Repeated
violation requires the drastic remedy of decertification.” However, the Appeliant is not
asking for enforcement of the statute, He requests merely a declaration that the statute

has been violated. When circumstances clearly not contemplated by the statute arise
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the court must interpret the statute in light of those circumstances for future guidance
and in. the public interest. Since it is clear that the statute has been violated and it is
equally clear that it will be viélated again, court resolution is appropriate for future
guidance.

. The issues in this case are issues of such public importance as to require
resolution for future guidance. Among the important issues raised in this lawsuit is the
fact that a political party certified by the State EjectiOns Commission and bound by its
rules violated those mandatory rules by holding unlawful state and county conventions.
The said unlawful conventions and attendant elections served to benefit only party
loyalists the effect of which was to exclude registered Democrats who for a host of
reasons are not dyed in the wool party loyalists.

Plaintiff further contends that the persons excluded were those who Defendant
SCDP’s Affirmative Action Plan was implemented to reach, i.e., African-American,
woman, people 36 years old and younger, LGBTQ and Hispanic, Asican American and
Pacific Islander, Native Americans and people with disabilities.

The Federal District Court has found that the issues raised in this lawsuit are
complex and that there is no state precedent making the issues raised by Plaintiff novel
and not suitable for dismissal of 12(b)(6).

This Court may take judicial notice of Defendants SCDP and RCDP have a long
history of intenﬁonally undermining the right to vote of African Americans and of utilizfng
questionable legal tac_tics to delay adjudication when lawsuits are brought to vindicate
the rights of African Americans. (See E/more v. Rice, 72 F. Supp. 516 (E._D. S.C. 1947)

the landmark case which struck down the all White Primary in South Carolina and in
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which both SCDP and the RCDP were named Defendants. it'is also relevant here that
the in Elmore_the Federal Court aiso held that
. the defendants and their successors in office will be enjoined .
’ from excluding qualified voters from enrolimént and casting ballots
. by reason of their not being persons of the white race.” Id, at 528.

,___V-D‘efehdants in this case are successors in office of the Defendants in Elmore v
Rice. 1t |s high'time'.that‘the Democratic Party was required to ceaee hiding behind rules
that they can manipulate to control the leadership of the party because they believe they
should be treated like a private club. Ubi Jus Ibi Remedlum L

Conclusion
For the foregoing reasons Appellant brays this Honorable Court will reverse the

decision of the Circuit Court and grant such other and further relief as to this Court may

seem, just, equitable and proper.

Dated: March ;;/Z_/Lé (;Rezect/lly sub tted

Columbia, South Carolina

ohnnie Gerdero

04 Mandel Pfive
Columbia. SC 29210
Tel.: (803)753-8091
Appellant, pro se
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