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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon,

Please e-file the attached Petition for Writ of Supersedeas. Per Rule 241(d), SCACR, | have also
attached a certified copy of the order from the trial court below denying Appellant’s Motion to Stay,
and a copy of the previously filed Notice of Appeal and Proof of Service.

If a filing fee is required for the Petition (I was told it is not by someone in your office this morning)
then please let me know the amount and | will submit a check under separate cover.

Thank you,
Christian Staples

Christian H. Staples
Attorney at Law

SHUMAKER

101 South Tryon Street, Suite 2200 | Charlotte, North Carolina 28280
Direct 704.945.2183 | Fax 704.332.1197

cstaples@shumaker.com | hio | LinkedIn

Confidentiality Statement: This electronic message contains information from the law firm of Shumaker, Loop & Kendrick, LLP, and may be confidential
or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the intended recipient, be aware that
any disclosure, copying, distribution or use of the contents of this message is prohibited. If you have received this electronic message in error, please
notify the sender immediately by reply e-mail or telephone 800.444.6659.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge

Appellate Case No. 2023-000192

Circuit Court Case No. 2022-CP-26-01323

HSS BAREFOOT, LLC d/b/a CENTURY 21 BAREFOOT,
R&G CORP d/b/a CENTURY 21 THE HARRELSON GROUP,
KEVIN MILLS, MILLS, LLC, and GREG HARRELSON, ...........c..cooiiiiin.e Respondents,

JOEL D. BARBER, .....ovovieiee oo, Appellant.

APPELLANT’S VERIFIED PETITION FOR A WRIT OF SUPERSEDEAS

Pursuant to Rule 241, SCACR, the Appellant Joel D. Barber (“Barber”), through counsel,
hereby moves for a Writ of Supersedeas staying the enforcement of the Amended Order Granting
Plaintiffs” Motion for Contempt Against Defendant Joel D. Barber, entered on January 26, 2023,
which order is currently the subject of this appeal, pending the resolution of this appeal.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Barber is a residential real estate agent in Myrtle Beach, South Carolina. He was affiliated
as an independent contractor and real estate agent with Century 21 The Harrelson Group (one of
the Respondents herein) for approximately five (5) years, through February 7, 2022, when he was
terminated for a number of alleged wrongdoings, including but not limited to, breach of the

Independent Contractor and Brokerage Agreement between Barber and Century 21 The Harrelson
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Group, breach of contract accompanied by fraudulent act, trespass, conversion, violation of state
and federal computer crimes laws, unfair trade practices, and intentional interference with existing
and prospective contractual relationships. Essentially, Barber is accused of improperly accessing
proprietary information belonging to one or more of the Plaintiffs, including clients, client lists,
leads, prospects, etc., all pertaining to the parties’ business as residential real estate agents and/or
brokerages, and converting the same to his own use and benefit, in the form of future listings and
commissions generated from residential real estate sales. Through the underlying action, Plaintiffs
seek the entry of judgment against Barber for actual, compensatory, lost profit, and punitive
damages; statutory damages, including treble damages; equitable and preliminary, temporary, and
permanent injunctive relief; attorneys’ fees, costs, and interest; and all consequential, actual, and
special damages arising from or related to Barber’s conduct. Barber has denied all liability to
Plaintiffs for the claims and causes of action alleged against him, and has asserted a Counterclaim
for certain unpaid commissions due and owing to him.

On July 25, 2022, Plaintiffs filed a Motion for Contempt and Sanctions Against Defendant
Joel D. Barber (“the Motion for Contempt”), alleging that he violated the Temporary Injunction
entered in the action below on April 8, 2022. The Motion for Contempt was heard on November
16, 2022, and an order granting the motion was entered on November 22, 2022. Later that same
day, Barber filed a Motion to Reconsider, which motion was heard on January 3, 2023. Upon
reconsideration, the Court agreed to modify its prior order in certain respects. On January 26, 2023,
an Amended Order was entered (“the Contempt Order”).

In pertinent part, the Contempt Order directs Barber (1) to hold all real estate commissions
he has received or will receive since February 7, 2022, in trust pending final resolution of the

action, (2) to turn over all real estate business-related data devices and databases to Plaintiffs or
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Plaintiffs’ expert for purposes of inspection, and (3) to refrain from using his real estate related
databases during the pendency of the action.

On February 7, 2023, Barber timely filed a Notice of Appeal of the Contempt Order.
Separately, Barber filed a Motion to Stay Enforcement of the Contempt Order Pending Appeal
(“the Motion to Stay”) in the Court below. The Motion to Stay was heard on March 21, 2023. On
March 24, 2023, the Court below issued a Form 4 Judgment denying the Motion to Stay. This
Petition for a Writ of Supersedeas follows.

JURISDICTION

The purpose of a writ of supersedeas is to suspend a trial court’s decision to preserve the

status quo pending an appeal of that decision and “to preserve to appellant the fruits of a

meritorious appeal where they might otherwise be lost to him.” Graham v. Graham, 301 S.C. 128,

130, 390 S.E.2d 469, 470 (Ct. App. 1990) (internal quotation omitted). Rule 241(d), SCACR,

authorizes a litigant who has been adversely affected by a judgment to seek an appellate court’s

intervention through a writ of supersedeas when, as here, the litigant has already sought a stay

from the circuit court, but the circuit court has declined to issue a stay. Article V, Section 5 of the

South Carolina Constitution also vests this Court with jurisdiction to issue all “original and

remedial writs”, such as a writ of supersedeas. See also Rule 245(b), SCACR (vesting this Court
with original jurisdiction to address extraordinary writs).
ARGUMENT

Rule 241(c), SCACR, states that “[i]n determining whether an order should issue pursuant

to this Rule, the lower court, administrative tribunal, appellate court, or judge or justice of the

appellate court should consider whether such an order is necessary to preserve jurisdiction of the

appeal or to prevent a contested issue from becoming moot.” (emphasis added). Without the
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issuance of a writ of supersedeas staying enforcing of the Contempt Order pending the resolution
of this appeal, Barber will undoubtedly be deprived of the fruits of a meritorious appeal and his
appeal will otherwise be rendered moot, at least in part, because the very things that he has
appealed from will have already occurred and will be incapable of being undone. Specifically,
without the issuance of a stay, by the time this appeal is decided, Barber will have already
irrevocably surrendered his data devices and databases to Plaintiffs or Plaintiffs’ expert (to be done
within 15 days per the Contempt Order), and will already have been irrevocably deprived of the
use and benefit of his real estate commissions (for however long this appeal takes), which is his
primary, if not sole, source of income upon which he relies to pay his bills and living expenses.
For these reasons, the Court below erred in failing to grant the Motion to Stay, and this Court
should correct that error through the issuance of a writ of supersedeas staying enforcement of the
Contempt Order in all respects pending the resolution of this appeal.

While Barber has yet to file his initial brief or designation of the matter to be included in
the record on appeal, Barber intends to argue on appeal that the Contempt Order should be
overturned or modified for several reasons, which arguments Barber believes will be meritorious.
See Ex parte Cannon, 385 S.C. 643, 660, 685 S.E.2d 814, 823 (Ct. App. 2009) (recognizing that
contempt orders are immediately appealable).

First, Barber submitted an abundance of evidence (including several affidavits) to the Court
below which establishes or at least tends to establish that he did not intentionally violate the
Temporary Injunction and was not otherwise in contempt. Upon information and belief, the Court
below failed to appropriately consider such evidence and/or failed to apply the correct standard of

review (clear and convincing evidence) to Plaintiffs’ Motion for Contempt. See Ex parte Cannon,
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385 S.C. 643, 661, 685 S.E.2d 814, 824 (Ct. App. 2009) (recognizing the clear and convincing
standard for findings of civil contempt).

Second, the directives and/or sanctions imposed in the Contempt Order regarding the
inspection of Barber’s data devices and databases effectively resolved a pending discovery motion
that, at the time of both the original contempt hearing and the reconsideration hearing, had not
been noticed for hearing and was not properly before the Court for decision or ruling. Moreover,
the compelled inspection of Barber’s data devices and databases by Plaintiffs or Plaintiffs’ expert
bears no relation to the misconduct alleged in the Motion for Contempt, and goes far beyond what
was ordered or even contemplated in the Temporary Injunction.! See Richardson v. Richardson,
309 S.C. 31, 35-36, 419 S.E.2d 806, 809 (Ct. App. 1992) (“In exacting compliance with a prior
decree, the court must interpret what the decree mandated, considering the purpose and the object
of the underlying litigation.”).

The Contempt Order is also unreasonable and oppressive in many respects, and compliance
is arguably impossible, to the extent that it directs Barber to hold all commissions earned since
February 7, 2022, in trust, some of which commissions (especially those earned prior to the
issuance of the Contempt Order) have most likely been spent, commingled with other funds
(including his wife’s funds/income), or are otherwise being wrongfully withheld from him by
Plaintiffs and others over whom Barber has no right of control. See generally Barber’s

Counterclaim. Moreover, and as explained above, the Contempt Order effectively prohibits Barber

U'In fact, the Court expressly stated at the hearing on Plaintiffs> Motion for Temporary Injunction that “I am not
granting in the injunction the requested inspection of devices. That is a matter for a motion for discovery strictly for
that. I do not find it to be proper in the request for a temporary injunction. Further, I do not place on the defendants
any burden to notify the plaintiffs as to any commissions or fees gained” See Transcript of Hearing on March 31,
2022, Page 37, Lines 8-13.
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from earning a living (or at least benefitting from the use of his earnings during the pendency of
the action below, for which no trial date has been set, to date).

For these reasons and others (to be more fully raised and argued on appeal), Barber believes
that his chances of prevailing on his appeal are high, or are least sufficiently high to warrant the
imposition of a stay or supersedeas pending the resolution of his appeal.

It is expected that Plaintiffs will oppose this Petition, as they opposed Barber’s Motion for
Stay in the Court below, by arguing that as a condition of stay or supersedeas, Barber should be
required to post a bond or satisfy some other condition. This Court should decline to impose such
a requirement for several reasons.

First, the applicable rules that contemplate the payment of a bond as a condition of stay on
appeal do not apply to the Contempt Order because it is not properly considered a “judgment” in
the same sense as a money judgment that would otherwise warrant a bond on appeal. See Rule 62,
SCRCP (“Stay of Proceedings to Enforce a Judgment”) (emphasis added); see also Rule 241(b)(2)
(“Judgments directing the assignment or delivery of documents or personal property as provided
in S.C. Code Ann. § 18-9-150) (emphasis added). A “judgment” is defined as “any decree or order
which dismisses the action as to any party or finally determines the rights of any party.” Rule
54(a), SCRCP. The Supreme Court of South Carolina has stated that “[t]he term ‘judgment’ used
in the statute and rule connotes a final decision of the court that addresses the merits of the cause
of action and disposes of the cause as to all.” State v. Cooper, 342 S.C. 389, 399, 536 S.E.2d 870,
876 (2000) (citing Link v. School Dist. of Pickens, 302 S.C. 1, 393 S.E.2d 176 (1990)) (emphasis
added).

The Contempt Order is not a money judgment or a final decision that addresses the merits

of any cause of action, nor does it dismiss or dispose of any cause of action. Plaintiffs may argue
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that the Contempt Order is tantamount to a final decision or disposition of their causes of action
for unjust enrichment/constructive trust, but that would be a logical fallacy in that the Contempt
Order’s directives only remain in effect “during the pendency of this action” or “until final
resolution of this action” and therefore the Contempt Order is very clearly by its own terms not a
final decision on the merits as to any cause of action. (See Paragraphs 2 and 3 on Page 4 of the
Contempt Order). And as to the directive contained in Paragraph 1 on Page 3 of the Contempt
Order, that is very clearly a directive regarding a discovery matter rather than any cause of action
asserted by Plaintiffs, which was erroneous for all of the reasons stated above.

Because there is no money judgment in favor of Plaintiffs, from a practical standpoint,
Plaintiffs would not have recourse to a bond in the event Barber ultimately loses this appeal. For
this reason, Plaintiffs will not be unfairly prejudiced through the issuance of a stay. Nor is there
any factual or rational basis from which to calculate the amount of any bond, given that Plaintiffs
have not yet proven any entitlement to an award of money damages against Barber. At best,
Plaintiffs point to the real estate commissions they contend Barber has earned since the termination
of his affiliation with Plaintiffs on February 7, 2022 (without any real proof that such commissions
were actually earned), and then jump to the illogical conclusion that each and every commission
he earned was somehow “illicit” or “ill-gotten™ (despite Barber’s strong evidence to the contrary)
and that such commissions should serve as the basis for calculating an appeal bond, the amount of
which Plaintiffs argued at the hearing below should be $1,000,000. But consider that against the
fact that Plaintiffs were only required to post a $100,000 bond as a condition of the Temporary
Injunction, which imposed significant and ongoing restrictions on Barber. Even more incredible
is the fact that Plaintiffs’ counsel argued at the hearing on the Motion to Stay that the $100,000

bond actually should be decreased (although no formal motion to that effect has been filed to date).
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Under these circumstances, Barber should not be required to pay an appeal or supersedeas bond,
and even if he is, the amount of such bond should not exceed the amount that Plaintiffs’ paid for
the Temporary Injunction.

CONCLUSION

Barber timely sought a stay of enforcement of the Contempt Order pending appeal from
the Court below, which request was erroneously denied for all of the reasons set forth herein and
to be contained in Barber’s forthcoming Initial Brief on Appeal. A stay would not only preserve
the status quo pending appeal, but would also preserve the fruits of a meritorious appeal to Barber
and otherwise avoid rendering the appeal moot. These are express considerations to be weighed in
determining whether to enter a stay, and clearly mitigate in favor of a stay. Barber has also
demonstrated a high likelihood of success on his appeal. Plaintiffs’ arguments regarding Barber’s
payment of a bond as a condition of stay, and the amount therefor, are unavailing in that the
Contempt Order is not properly considered a final judgment and there is no factual or legal basis
from which to fairly calculate the amount of any bond. Moreover, Plaintiffs will not be unfairly
prejudiced if a stay is imposed. Accordingly, this Court should issue a writ of supersedeas staying
enforcement of the Contempt Order pending resolution of this appeal.

[Signature on following page]
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Respectfully submitted, this the 3™ day of April, 2023.

/s/ Christian H. Staples

Christian H. Staples

SC Bar No. 101470

Abigail Y. Bechtol

SC Bar No. 102414
SHUMAKER, LOOP & KENDRICK, LLP
101 South Tryon Street, Suite 2200
Charlotte, NC 28280

Telephone: 704-375-0057
Facsimile: 704-332-1197
cstaples@shumaker.com
abechtol@shumaker.com
Attorneys for Appellant
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VERIFICATION

[, Joel D. Barber, being first duly sworn, depose and say, under the penalty of perjury, that
] am the Appellant in the above-captioned action, that I have read the foregoing Petition for a Writ
of Supersedeas and know the contents thereof, and that the same are true to the best of my own
personal knowledge, except those matters alleged therein upon information and belief, and as to
those matters, I believe them to be true.

Joel D. Barber

Sworn to and subscribed before me

This the 2) day of April, 2023.

Notary Public: /0. Dneloe

My commission expires: { £~ o9 - 72087
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that the foregoing APPELLANT’S VERIFIED PETITION FOR A
WRIT OF SUPERSEDEAS was served on all counsel of record via email addressed as follows:

Amanda A. Bailey

Taylor K. Voegel

BURR & FORMAN LLP
P.O. Box 336

Myrtle Beach, SC 29578-0336
abailey@burr.com
tvoegel@burr.com

Attorneys for Respondents

This the 3™ day of April, 2023.

/s/ Christian H. Staples
Christian H. Staples
SC Bar No. 101470
SHUMAKER, LOOP & KENDRICK, LLP
Attorneys for Appellant
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP2601323
HSS Barefoot LLC et al Joel D Barber et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
[:l JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
D ACTION DISMISSED (CHECK REASON): I:I Rule 12(b), SCRCP; D Rule 41(a),
SCRCP (Vol. Nonsuit); I:I Rule 43(k), SCRCP (Settled);
|:| Other
D ACTION STRICKEN (CHECK REASON):E] Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;
D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Affirmed; I:l Reversed; D Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow) Statement of Judgment

by the Court:

10

Plaintiff's Motion/Summary Judgment is resolved.

Plaintiff's Motion/Compel Joel D Barber's Discovery Responses is respectfully denied.

Defendant's Motion/Protective Order is granted as to the deposition questions.

Plaintiff's Motion/Compel Discovery Responses from is resolved as to North Group Real Estate, Inc.
Plaintiff's Motion/Sanctions is continued to the next available term.

Defendant's Motion/Stay is respectfully denied.

ORDER INFORMATION
This orderD ends does not end the case. I_—_I See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 03/24/2023 .

Case Party Info Protected
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017)
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Horry Common Pleas

Case Caption: HSS Barefoot LLLC , plaintiff, et al VS Joel D Barber , defendant, et al
Case Number: 2022CP2601323

Type: Order/Electronic Form 4

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-03-24 14:42:10 page 3 of 3

39S 'ALNNOID AYYMOH
14003 48 ¥4312
SIATA M 3INFY

Ad03 4314

£2€1092d0220Z#3SYI - SYA1d NOWINOD - AMHOH - Nd LE:€ ¥Z 18N €202 - A3 TI4 ATIVOINOYLOI 1T






THE STATE OF SOUTH CAROLINA CE
In the Court of Appeals Feb 07 2023

APPEAL FROM HORRY COUNTY SC Court of Appeals

Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge

Case No. 2022-CP-26-01323

HSS BAREFOOT, LLC d/b/a CENTURY 21 BAREFOOT,
R&G CORP d/b/a CENTURY 21 THE HARRELSON GROUP,
KEVIN MILLS, MILLS, LLC, and GREG HARRELSON, ............cooiiiiiiinnn. Respondents,

JOEL D. BARBER, ...ttt e Appellant.

NOTICE OF APPEAL

Joel D. Barber appeals the order of the Honorable William H. Seals, Jr. (“Judge Seals”)
dated November 22, 2022, granting Plaintiffs’ Motion for Contempt, as modified after
reconsideration by order of Judge Seals dated January 26, 2023. Appellant received written notice
of entry of the modified order on January 26, 2023, so this appeal is timely filed.

[Signature on following page]

18265339v1 Page 1 of 2





This the 7" day of February, 2023.

/s/ Christian H. Staples

Christian H. Staples

SC Bar No. 101470

SHUMAKER, LOOP & KENDRICK, LLP
101 South Tryon Street, Suite 2200

Charlotte, NC 28280

Telephone: 704-375-0057

Facsimile: 704-332-1197
cstaples@shumaker.com

Attorney for Appellant

Other Counsel of Record:

Amanda A. Bailey

Taylor K. Voegel

Henrietta Golding

BURR & FORMAN LLP
P.O. Box 336

Myrtle Beach, SC 29578-0336
abailey@burr.com
tvoegel@burr.com
hgolding@burr.com
Attorneys for Respondents
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THE STATE OF SOUTH CAROLINA CE
In the Court of Appeals Feb 07 2023

APPEAL FROM HORRY COUNTY SC Court of Appeals

Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge

Case No. 2022-CP-26-01323

HSS BAREFOOT, LLC d/b/a CENTURY 21 BAREFOOT,
R&G CORP d/b/a CENTURY 21 THE HARRELSON GROUP,
KEVIN MILLS, MILLS, LLC, and GREG HARRELSON, .............ooiiiiiiiinn Respondents,

JOEL D. BARBER, ...ttt e Appellant.

PROOF OF SERVICE

I certify that on February 7, 2023, I served Appellant’s Notice of Appeal on Respondents
by sending the same to their attorneys of record, Amanda A. Bailey, Taylor Kay Voegel, and

Henrietta U. Golding, at their email addresses of record with AIS: abailey@burr.com,

tvoegel@burr.com, and hgolding@burr.com.

/s/ Christian H. Staples
Attorney for Appellant






STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2022-CP-26-01323

LUNSFORD, individually and as broker-in-charge,
and NORTHGROUP REAL ESTATE, INC.,

Defendants.

HSS BAREFOOT, LLC, d/b/a CENTURY 21 )
BAREFOOT; R&G CORP, d/b/a CENTURY 21 )
THE HARRELSON GROUP, KEVIN MILLS, )
individually, MILLS, LLC, and GREG ) AMENDED ORDER GRANTING
HARRELSON, individually, ) PLAINTIFFS’ MOTION FOR CONTEMPT
) AGAINST DEFENDANT JOEL D.
Plaintiffs, ) BARBER
)
v )
)
JOEL D. BARBER, individually and as licensed ) ECE
realtor, BARBER REAL ESTATE, INC., )
NICHOLAS FITZPATRICK, as licensed realtor, ) Feb 072023
DARCY VARNEY, individually and as broker-in- )
charge, eXp REALTY, LLC, JAMES RAY ) SC Court of Appeals
)
)
)
)
)

This matter was presented to the Court by Plaintiffs HSS Barefoot, LLC, d/b/a Century 21
Barefoot, R&G Corp., d/b/a Century 21 The Harrelson Group (collectively, “Century 21”), Kevin
Mills, Mills, LLC, and Greg Harrelson’s (collectively, “Plaintiffs””) Motion for Contempt Against
Defendant Joel D. Barber, filed July 25, 2022. A virtual hearing was held regarding Plaintiffs’
Motion on November 16, 2022. Present at the hearing were Plaintiffs Greg Harrelson and Kevin
Mills, as well as Amanda A. Bailey, Esquire, and Taylor K. Voegel, Esquire, as counsel for
Plaintiffs. Defendant Barber was also present, as was his counsel, Christian H. Staples, Esquire
and Jason A. Daigle, Esquire. Lawrence M. Hershon, Esquire, counsel for Defendants Darcy
Varney and eXp Realty, LLC, and Russell M. Racine, Esquire, counsel for Defendants Nicholas
Fitzpatrick, James Ray Lunsford, and NorthGroup Real Estate, Inc., were also present. After

consideration of the submittals by Plaintiffs and Defendant Barber, the arguments of counsel, and
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the applicable law, the Motion for Contempt was granted. Defendant Barber filed a Motion to
Reconsider on November 22, 2022, and a virtual hearing was held on January 3, 2023. The Court
issued a Form 4 Order on January 9, 2023, and this formal Order follows. Although it appears
Defendant Barber did not comply with Rule 59(g), SCRCP, and it also appears Defendant Barber’s
Motion to Reconsider relies upon newly produced evidence, the Court hereby modifies its previous
Order entered on November 22, 2022, as it relates to the inspection of Defendant Barber’s real
estate business-related data devices and databases.

This civil action is premised upon the allegations that Defendant Barber, a former agent of
Century 21, improperly accessed, retained, and otherwise used confidential information belonging
to Century 21 for his benefit and the benefit of other brokerage companies. Approximately one
month after the start of this civil action, the Court issued a Temporary Injunction (“the
Injunction”). The Court held hearings on the matter and issued an oral ruling on March 31, 2022,
granting Plaintiffs’ Motion for a Temporary Injunction, and a formal written order was filed on
April 8, 2022. The Injunction, which continues to be in effect until the resolution of this case, sets
forth in pertinent part that Defendant Barber is enjoined from:

¢. [] using any information to which [he] gained access to by being an independent

contractor and working with any of the Plaintiffs between March 14, 2017 and

February 7, 2022 including, but not limited to, leads, clients, prospects, customers,

marketing materials, business plans, scripts, flyers, websites, website providers,

email templates, email scripts, listing strategies, reduction letters, system

subscriptions, CRMs [Customer Relationship Management technology], software

or cloud ware, and files;

d. [] initiating contact or communication with leads, clients, prospects, and

customers he gained access to by being an independent contractor and working with

any of the Plaintiffs between March 14, 2017 and February 7, 2022; [and]

e. [] selling or disclosing any information to which [he] gained access to by being

an independent contractor and working with any of the Plaintiffs between March

14, 2017 and February 7, 2022 including, but not limited to, leads, clients,
prospects, customers, marketing materials, business plans, scripts, flyers, websites,
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website providers, email templates, email scripts, listing strategies, reduction
letters, system subscriptions, CRMs [Customer Relationship Management
technology], software or cloud ware, and files.

Inj., 9§ 23(c)-(e). Based upon this Court’s review of Rob Safa, Susan Brown, Defendant Barber,

and Plaintiff Harrelson’s affidavits, Defendant Barber’s deposition testimony from November 15,

2022 represented by Plaintiffs’ counsel, and all arguments of counsel, this Court finds clear and

convincing evidence that Defendant Barber willfully, voluntarily, and intentionally violated the

Injunction by using information, disclosing information, and initiating communication with leads,

clients, prospects, and customers he gained access to or otherwise obtained during his time as an

agent and independent contractor with Plaintiffs.

Accordingly, it is ORDERED that Defendant Barber is hereby held in contempt of court

for failing to comply with the Injunction and otherwise acting with disregard for the judicial

process. Therefore, this Court orders the following:

1.

Defendant Barber must turn over all real estate business-related data devices and
databases to Plaintiffs for the Plaintiffs’ expert, Clark Walton, or some other third-party
examiner as agreed upon by the parties, to image, preserve, and conduct a searching
and reporting investigation on all file sources, using generally accepted forensic tools
and methodologies, within fifteen days of this Order, provided that Mr. Walton or any
other such examiner shall produce all information captured first to Defendant Barber’s
counsel for review and designation of any privileged material subject to the attorney-
client privilege, the work product doctrine, or other claim of privilege. Defendant
Barber shall have forty-five days from receipt of the results of the examination to
conduct a privilege review and otherwise mark documents “Confidential” or
“Attorneys’ Eyes Only” pursuant to the Stipulated Confidentiality and Protective Order
entered May 16, 2022, and produce non-privileged results. If Defendant Barber
withholds any documents from production on the basis of any claimed privilege, he
shall produce a privilege log containing sufficient detail to inform Plaintiffs’ counsel
of the general nature of the document(s) withheld and the basis for the claim(s) of
privilege. Such a privilege review will be at Defendant Barber’s expense, and to the
extent necessary for examination of these devices and databases, the parties shall have
fifteen days from the date of this Order to agree upon an examination protocol. If the
parties determine an examination protocol is necessary and such an agreement cannot
be reached between the parties at the expiration of fifteen days from the date of this
Order, Plaintiffs will submit a proposed examination protocol order to the Court. The
Court affirms and acknowledges that in complying with this Order, Defendants are not

€2€1092d0¢20c#3SVO - SYA1d NOWINOD - AMHOH NV €7:8 92 Uer €20¢ - d311d ATIVOINOHLO313





waiving any applicable privileges, and the parties’ obligations pursuant to Rule
26(b)(5)(B), SCRCP, remain;

2. Any and all real estate-related commissions Defendant Barber has received or will
receive subsequent to February 7, 2022 are to be held in trust by Defendant Barber until
final resolution of this action;

3. Defendant Barber is enjoined from using the databases subject to Paragraph 1 of this
Order during the pendency of this action;

4. Plaintiffs’ request for attorneys’ fees is denied at this time; and

5. The Injunction issued March 31, 2022 remains in full force and effect pending the trial
of this case unless otherwise modified or terminated by Court order.

IT IS SO ORDERED.

The Honorable William H. Seals, Jr.
Presiding Judge of the 15th Judicial Circuit

Conway, South Carolina
Dated: January , 2023
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Case Caption:

Case Number:

Type:

Horry Common Pleas

HSS Barefoot LLC , plaintiff, et al VS Joel D Barber , defendant, et al
2022CP2601323

Order/Other

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-01-25 21:19:13  page 5 of 5
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

HSS BAREFOOT, LLC, d/b/a CENTURY 21
BAREFOOT; R&G CORP, d/b/a CENTURY 21
THE HARRELSON GROUP, KEVIN MILLS,
individually, MILLS, LLC, and GREG
HARRELSON, individually,

Plaintiffs,
4
JOEL D. BARBER, individually and as licensed

realtor, BARBER REAL ESTATE, INC.,
NICHOLAS FITZPATRICK, as licensed realtor,

DARCY VARNEY, individually and as broker-in-

charge, eXp REALTY, LLC, JAMES RAY

LUNSFORD, individually and as broker-in-charge,

and NORTHGROUP REAL ESTATE, INC,,

Defendants.

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
) CASE NO.: 2022-CP-26-01323

N N N N N N N N N N N N N N N N N N N N’

ORDER GRANTING PLAINTIFFS’
MOTION FOR CONTEMPT AGAINST
DEFENDANT JOEL D. BARBER

CE
Feb 07 2023

SC Court of Appeals

This matter was presented to the Court by Plaintiffs HSS Barefoot, LLC, d/b/a Century 21

Barefoot, R&G Corp., d/b/a Century 21 The Harrelson Group (collectively, “Century 21°), Kevin

Mills, Mills, LLC, and Greg Harrelson’s (collectively, “Plaintiffs”’) Motion for Contempt Against

Defendant Joel D. Barber, filed July 25, 2022. A virtual hearing was held regarding Plaintiffs’

Motion on November 16, 2022. Present at the hearing were Plaintiffs Greg Harrelson and Kevin

Mills, as well as Amanda A. Bailey, Esquire, and Taylor K. Voegel, Esquire, as counsel for

Plaintiffs. Defendant Barber was also present, as was his counsel, Christian H. Staples, Esquire

and Jason A. Daigle, Esquire. Lawrence M. Hershon, Esquire, counsel for Defendants Darcy

Varney and eXp Realty, LLC, and Russell M. Racine, Esquire, counsel for Defendants Nicholas

Fitzpatrick, James Ray Lunsford, and NorthGroup Real Estate, Inc., were also present. After

€2€1092d0¢c0c#3SVI - SY31d NOWIWOD - AHHOH - INd 00:€ ¢ AON ¢20¢ - d31Id ATTVIINOYLO3 13





consideration of the submittals by Plaintiffs and Defendant Barber, the arguments of counsel, and
the applicable law, the Motion is granted.

This civil action is premised upon the allegations that Defendant Barber, a former agent of
Century 21, improperly accessed, retained, and otherwise used confidential information belonging
to Century 21 for his benefit and the benefit of other brokerage companies. Approximately one
month after the start of this civil action, the Court issued a Temporary Injunction (“the
Injunction”). The Court held hearings on the matter and issued an oral ruling on March 31, 2022,
granting Plaintiffs’ Motion for a Temporary Injunction, and a formal written order was filed on
April 8,2022. The Injunction, which continues to be in effect until the resolution of this case, sets
forth in pertinent part that Defendant Barber is enjoined from:

c. [] using any information to which [he] gained access to by being an independent

contractor and working with any of the Plaintiffs between March 14, 2017 and

February 7, 2022 including, but not limited to, leads, clients, prospects, customers,

marketing materials, business plans, scripts, flyers, websites, website providers,

email templates, email scripts, listing strategies, reduction letters, system

subscriptions, CRMs [Customer Relationship Management technology], software

or cloud ware, and files;

d. [] initiating contact or communication with leads, clients, prospects, and

customers he gained access to by being an independent contractor and working with

any of the Plaintiffs between March 14, 2017 and February 7, 2022; [and]

e. [] selling or disclosing any information to which [he] gained access to by being

an independent contractor and working with any of the Plaintiffs between March

14, 2017 and February 7, 2022 including, but not limited to, leads, clients,

prospects, customers, marketing materials, business plans, scripts, flyers, websites,

website providers, email templates, email scripts, listing strategies, reduction

letters, system subscriptions, CRMs [Customer Relationship Management

technology], software or cloud ware, and files.

Inj.,  23(c)-(e). Based upon this Court’s review of Rob Safa, Susan Brown, Defendant Barber,

and Plaintiff Harrelson’s affidavits, Defendant Barber’s deposition testimony from November 15,

2022 represented by Plaintiffs’ counsel, and all arguments of counsel, this Court finds clear and
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convincing evidence that Defendant Barber willfully, voluntarily, and intentionally violated the

Injunction by using information, disclosing information, and initiating communication with leads,

clients, prospects, and customers he gained access to or otherwise obtained during his time as an

agent and independent contractor with Plaintiffs.

Accordingly, it is ORDERED that Defendant Barber is hereby held in contempt of court

for failing to comply with the Injunction and otherwise acting with disregard for the judicial

process. Therefore, this Court orders the following:

1.

Defendant Barber must turn over all real estate business-related data devices and
databases to Plaintiffs for the Plaintiffs’ expert, Clark Walton, to image, preserve, and
conduct a searching and reporting investigation on all file sources, using generally
accepted forensic tools and methodologies, within fifteen days of this Order;

Any and all real estate-related commissions Defendant Barber has received or will
receive subsequent to February 7, 2022 are to be held in trust by Defendant Barber until
final resolution of this action;

Defendant Barber is enjoined from using the databases subject to Paragraph 1 of this
Order during the pendency of this action;

Plaintiffs’ request for attorneys’ fees is denied at this time; and

The Injunction issued March 31, 2022 remains in full force and effect pending the trial
of this case unless otherwise modified or terminated by Court order.

IT IS SO ORDERED.

The Honorable William H. Seals, Jr.
Presiding Judge of the 15th Judicial Circuit

Conway, South Carolina
Dated: November , 2022
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Case Caption:
Case Number:

Type:

Horry Common Pleas

HSS Barefoot LLC , plaintiff, et al VS Joel D Barber , defendant, et al
2022CP2601323

Order/Sanctions

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2022-11-22 13:04:54 page 4 of 4
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