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STATE OF SOUTH CAROLINA

State of South Carolina, |
Respondent.

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
Eric Harper, #376154, ) Case No.: 2019-CP-42-01255

Applicant, ) I
. )
v. ) ORDER OF DISMISSAL

)

)

)

y

This matter comes;before this Court by way of Applicant’s post-conviction refief
application ﬁicd';April 2, 25019. Respondent made its return on May 18, 2019, requesting an
evidentiary heari:ng be coréwened. An evidentiary hearing was held at Spartanburg County
Courthouse. Susannah Roéss, Esquire, represented Applicant. Assistant Attorney General Chelsey
Marto represented-Respo:@dent.

Applicant testiﬁcdé on his own behalf at the evidentiary hearing, Applicant’s father and
Prosecutor Spenser Smithéalso testified. After reviewing all records and evidence before this
Court, this Court finds Aﬁplicant cannot meet his requisite burden of proof of establishing he is
entitled to post—convictioné relief and denies and dismisscs this application with prejudice.
Findings of fact and conclusions of law are set forth below,

l Procedural History

Applicant is prcscrixtly confined in the South Carolina Department of Co.rrections pursuarit
1o orders of commitment (%f the Spartanburg County Clerk of Court. Applicant was indicted at
the October 2017 term of the Spartaﬁburg County Grand Jury for resisting arrest ofa police
officer with assault (201 ?éGS—42—4952), armed robbery and possession of a weapon during the
commission of a violent cmgrime (2017-G5-42-4933), shoplifting (2017-GS8-42-5527), third degree

burglary (2017-GS-42-5528), two counts of peity larceny (2017-GS-42-5529 and -5530), and
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second degree burglary, Véiolent {2017-G5-42-5531). Thomas A M. Boggs, Esquire represented
Applicant. Spenser Smith&, Esquire, prosecuted the case. On April 25, 2018, Applic‘ampled guilty
as indicted for armed robtj;ery; as indicted for third degree burglary, and to an additional count of
third-degree burglary as a lesser-included offense before the Honorable J. Derham Cole,. circuit
court judge. Judge Cole séentenced Applicant to imprisonment fqr concurrent terms of thirty
years, suspended to ﬁftccn years, with five years’ probation for armed robbery, ten years for
resisting arrest, five years for each count of third-degree burglary and thirty days on each larceny
and shoplifting charge. l

Applicant filed a {imely notice of appeal. The South Carolina Court of Appeals dismissed
the appeal shortly thcreaffter for failure to provide a sufficient explanation as required by Rule
203(d)(1XBXiv), SCACﬁ. S;‘m‘e v. Harper, 5.C. Ct. App. filed June 27, 2018. The remittitur was
issued on July 13, 2018.

| Summary of Relevant Facts

On July 21, 201 7 the owner of All Star Gold and Pawn shop stated that a young black
male was walking around; the store and tried to lean over and grab a tablet. (Tr. 21), The owner
kicked him out of the stoére. (Tr. 21}. The owner recalled the man being in the store the day

 before and, after reviewing security camera footage, saw thai Applicant stole an iPaﬂ and

concealed it undér his shijn and left the store. (Tr. 21).

On July 23, 2017,% officers responded to a call at All Pawn, where they found one of the
front windows was broken to gain access. (Tr. 21). A worker at Chief’s stated she saw Apﬁcant

N l") c_A)

leave the building with a backpack and leave towards the back of the business. (1’!;;21 ;22) = “;:!

Applicant took two 1Pods or iPads and an iPhope. (Tr. 22). Video footage was obiamed (’1"322) N
"“t‘! b

On July 26, 2017, ofﬂccrs responded to All Pawn, where a witness stated tha!s thc SI;lSpCCt :J
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had just left right before tl;e officers arrived. (Tr. 22). The suspect was not found, but a black
backpack with bolt cuttersé, a hammer and a taser were found inside. (Tr. 22). The wiiness saw
Applicant break a windm{' in the front of the store and take something out. {Tr. 22-23). The items
were sold back to another pawn shop down the road. (Tr. 23). Applicant used a fake ID to sell
the items. (Tr. 23).

On August 6, 2017, the victizﬁ stated that she was robbed at the 5.C. Credit Unionbya
black male between twelvze and fourteen years old with a black skull cap and white and black
pattern pants, described as; parachute pants. (Tr. 23). She was using the ATM when the male
approached with a ﬁreanﬁ and demanded she hand over the hundred dollars just withdrawn,
along with her purse cantéining twenty doliars and ﬁa;ious cards. {Tr. 23-24). Applicant pulled
the trigger as he left, indicating to the victim that it was a B.B. gur. (Tr. 24). She began
following him While calling 211 and gave them the direction he was headed in. {Tr. 24).

An officer saw Ap?plicant Qvaiking, avoiding eye contact, and carrying a gun and pants
matching the description @ver his shoulder. (TT. 24). The officer continued following Applicant,
who was sweating and hauéd a panicked look on his face, (Tz. 23). He also began digging in the
pants on his shoulder, attezmpting 10 get something out of his pockets. (Tr. 25). The officer
grabbed Applicant and tol;d him he was under arrest. {Tr. 25). Applicant threw several punches at
the officer, most landing m the chest. (Tr. 25). Applicant’s pants fell off his shoulder, and
Applicant broke free and ran toward.s the Home Depot, where he was ultimately apprehended by
several officers. {Tr. 25). ,;\pplicant continued proclaiming his innocence while kicking and

g Pt

screaming until he was ulﬁmately leg shackled. (Tr. 25). ' - o3
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recently ran out of twenty? dollar bills and was only ablc to dispense tens. (Tr. 25-26).
Applicani was fou:nd with several bags with a white substance in it, which was ultimately
determined to not be drugs. (Tr. 26). Applicant had B.B.s on him. (Tt. 26). The white and black

pants were recovered and two B.B. guns were found in the pants. (Tr. 26).

Current Action Before this Court
In his current PCR application, Applicant ailegés he is being held in custody unlawfully
because of ineffective assistance of counsel in that:

1. Ineffective assistance of plea counsel, in that:

a “Counisel was ineffective and did not provide the required assistance pursuant
to the Washington v. Strickland standards, etc., the Counsel omissions
amounted to the Applicant being prejudiced against and falsely charged and
convic;ited of charges that no evidence of the charges being committed,
otherwords, Counsel allowed the solicitor to trump up charges against the
Applicant, to include but not limited to the Counsel not doing any case
research to the Applicant’s criminal charges, ete.”

b. *“It exist a Brady violation, pursuant to Rule 5, SCRCrim.P., Rule 5 motion
was incompleted and Counsel did not disclosed all records from the
Solicifor’s Office to Applicant until after Applicant was sentenced and
committed to the SCDC.” -

c. “Case Counsel failed 1o file post and pretrial motions, the Counsel failed to
filea rinotion to suppress evidence and dismiss charges that the Soliciior never
had toicharge the Applicant with the charges that Applicant was convicted of,
the case Counsel allowed the Court 1o convict the Applicant of unfounded
charges and failed to filed a motion of the Court to record to preserve any
issues that could havc been reviewed by the appellate court on an appeal.”

d. “The Counscl failed to object to the Court in regards to the Court violating the
Applicant juvenile rights, pursuant to the Bryers court, SC case is the
controlling well settled laws by the state supreme court, having it noted, the
Counsel failed to have reviewed in the defense of the Applicant, there exist no
mmgalmg circumstances and no victim(s) being hann/m_;ured by lhe
Applicant during the alleged crime” T =

2. Ineffective assistance of appellate counsel, in that: _’, 2 LT"’

a. “Appellate Counsel was ineffective assistance when they did nnt gcrwde—v
assistance to properly file the appeal by the appellate court rules, ftha appglant
was enforccd to litigate his own case and under the c1rcumstance§appel}aat

RDRAE
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could not in no instance under no circumstances do legal work in his case,
Applicant is a juvenile and with this fact being the case the Court should have
place counsel to assist him in the appeal on record.”

Applicant, through Counsel, made an amended application dated April 15, 2022:

1. Ineffective assistance of counsel: .

a.
h.
C.

e o

Failure to present mitigation of age and intellectual disability;

Failure to review discovery with the Applicant prior to his plea:

Failure to mvestlgate and educate the plea judge regarding the intellectual
disability:’

Failure to assure parent’s presence at the plea;

Failure to move the court to reconsider the sentence;

Failure to effectuate appeal.

At the PCR hearinfg, Applicant proceeded forward on the following allegations:

1. Ineffective Assistance of Counsel.

m R D e TR

Failure to present mitigation of age and intellectual disability.
Failure to review discovery with the Applicant prior to his plea.
Failure to investigate Applicant’s intellectual disability.

Failure to assure parent’s presence at the plea.

Failure to present parents as mitigation evidence during sentencing.
Brevity of time in consultation.

Failure to explain what a jury trial is.

Failure to file an appeal or move to reconsider the sentence.
Failure to argue for strong armed robbery.

2. lnvoluntary Plea

a.
b.

Apphcant did not know he had the right to proceed to trial.
Applicant was afraid he would receive a harsher sentence if he went to trlal

All other allegatiqns raised in his initial application and amendments are deemed waived

and abandoned and, accordingly, will not be addressed in this order.

Summary of the Testimony

Applicant Testimony

Applicant tcstiﬁed he understood the purpose of the PCR hearing. He stated he sees a

therapist every two wccks He siated he was taking medication to help him sleep. HB statﬁ:he

' This Court interprets “educate the plea judge” as present mitigation evidence cencmmﬁls
intellectual disability. 3

‘ii::z

T o

U

w
e
a2
=

Page 5 of 17



made it to the ninth gradeé and that he has not yet received his GED. He stated he has been taking
classes for his GED for a while.

Applicani stated héc did not understand everything going en at the guilty plea hearing. He
stated he was told he couid receive thirty years' imprisonment for one charge. He stated he was
not talking to a therapist at the time. He stated he did not know he had a right to go to trial. He
stated he remembered thc% officer and victim being present at the plea hearing. He stated his
parents were not at the pliea hearing but were otherwise involved in the case. He stated that he
has been attacked while m SCDC. He stated he admitted guilty to armed robbery at the plea
hearing, but that he only had a loaded bb gun. He stated he was in jail for about eight months
prior to the plea. I

On cmss—examiﬁ;éition, Applicant testified he met with Counsel two times prior to the
plea. He stated Counsel told him that thiﬁy vears” imprisonment was the maximum sentence he
could receive. Applicantéstated he did not recall saying he understood he had a right to a jury
trial at the plea hearing. i—Ie stated he did not know what a trial was or how many jurors sat on a
jury. He stated he thoug};lt his parents would havé offered something in mitigation at the plea
hearing if they were presfcnt. He‘stated he pled because ﬁc thought he would receive less time if
he elected to plead over going to trial. He stat;ed he did not_bring up his mental health issues 1o
Counsel. He stated that (;Jounsel never explained a trial or the possession charge. Applicant stated
he asked Counsel’s assis%tant what the charge was but was never given an answer. He stated he

remembered the judge e:ztplaining the charges and elements of the charge.
On re-direct, Apré;iicant testified that his reading level at the time of the pleaul;zearing v_gvas

cighth grade or less, On re-cross, he testified that everything at the plea hearing \gaé%&keﬁ%ut .
. Th ".;‘
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Fathe Testimony
- Applicant’s father étestiﬁed that Applic: 1t has undergone counseling for his mental health

but has not gotten better, }éie stated that Applica: t still acts like he did when he was in the Eighth
(rade. He stated that he wjent to the public defencer’s office and was told that everything was
under control. He testiﬁedé that the office informed him that the office woﬁld take care of
Applicant. He stated that ‘f’;pplicam told him that he pled guillly and that after he pled guilty the
public defender’s office w;elcomed him with open arms. He stated that something is wrong with
Applicant and that it “alw;ézys has been that way.” He testified that Applicant did not understand
what was going on in his czase and that he is slow at reading and writing. He testified that
Applicant’s mother went té} the public defender’s office many times. He stated the office never
notified him about the pIeezn and lhat he told Agplicant not to plead guilly. He stated he knows
Applicant did not understz{nd the plea proceedipgs.

On cross-cxaminatiion, he testified he wgg not at the plea hearing, On re-direct, he
testified that Applicant’s p;trcnts’ phone numbergywere given to a secretary at the public
- defender’s office, but that they never contacted them. He stated he felt disrespected by the office.
He testified that they brouéht Applicant into court right after he pled to do the plea. He testified
that the public defender’s :;Jfﬁce never called them about the plea. He stated he would have been
present if notified.

Prosecutor Testimony
Prosecutor testiﬁedgthat there were not a lot of plea negotiations that took place in this

case. He stated that this caée was on the trial docket and stated that there was about a week’s
{’q hb
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handied the plea.

On cmss-cxamina;tion, Prosecutor testified that Applicant burglarized a pawn shop and
sold some items. He statcé:l that the armed robbery happened during‘the middle of the day. He
stated that a description of App!icant’s pauts was given to the police and money was found on
Applicant’s body when hé was apprehended. He stated that Applicant was sentenced to thirty
years’ imprisonment, suspended to fifteen, followed by five years’ probatioﬁ. He stated that this
was a relatively strong case and that the victims were involved. He stated Applicant likely would
have found guilty at trial.;He stated that Applicant had previous experience in family court pleas
and that this was not his iiirst time going through the court system. He stated that Counsel told
him Applicant was not the smartest persor’a, but Judge Cole went through the plea process very
thoroughly and that Applicant seemingly understood the proceedings. He stated that the facts of
the case were stated on tlhie record,

On re-direct, Prosiecutor testified that the issue of a BB gun versus a regular gun being
used is ultimately a jufy issue and that an instruction on this could have been requesied if the
case went to trial,

Findings of Fact and Conclusions of Law

This Court has haa the opportunity to review the record in its entirety and has heard the
testimony and arguments ;presemed at the PCR hearing, Before this Court are the Spartanburg
County Clerk of Court Re;cords, Applicant’s South Carolina Department of Corrections Records,
the piea transcript, and thlES PCR action’s records. Upon agreement of the parties, this Court has
also taken judicial notice iof Plea Counsel’s general sessions file and all its contents. This Court
has further had the opportéunity to observe each witness who testified at the hearinE; and to

[alred

élosely pass upon their cr%:dibility. This Court has weighed the testimony accordingf;iy'} Scizforth... .
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below are the relevant ﬁndiings of fact and conclusion of law as required by South Carolina Code
Annotated Section 17-27-5{0 (2003).
| Ineffective Assistance of Counsel
In a PCR action, th§ applicant bears the burden of proving allegations contained in the
application, Buller v. Sta!ei 286 85.C. 441, 354 S.E.2d 813 (1985). When an applicant asserts
ineﬁ‘ecti#e assistance of counsel as a ground for relief, the applicant must show “counsel’s
conduct so undermined lhei proper functioning of the adversé.riai process that {it] cannot be relied
upon as having produced é}ust result.” Strickiand v. Washington, 466 U.S. 668, 686 (1984);
Builer, 286 S.C. at 442, 334 S.E2d at 814, Ineffective assistance of counsel is governed by the
Sixth Amendment, as cxpfained by the United States Supreme Court in Strickland v.
Washington. E |
Pursuant to the ﬁrst prong of the Strickland analysis, the applicant must prove defense

counsel’s performance wa.s deficient. Id. at 686; Cherry v. State, 300 S.C. 115, 117, 386 S.E2d
624, 625 (1989). To show;deﬁciency, the applicant must prove by a preponderance of the
evidence that counsel’s acéticns fell outside of the zone of “reasonableness under prevailing
professional norms.” Sfricikland, 466 .S, at 688. See. also Rule 71.1(e), SCRCP (“The applicant
has the burden of establistéling his entitlement to relief by a preponderance of the evidence.”).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisicéms regarding how to best represent a criminal defendant,” and the
scope of the reasonablene‘?ss inquiry is limited to facts counsel had available at the time of
representation. Jd. at 689, “Counse% is strongly presumed to have rendered adequate assistance
and made all significant dﬁClSlOﬂS in the exercise of reasenable professional Judgrﬁbnt &

Lad

Yarborough ». Geniry, 540 U.S. 1,5 (2003) citing Strickland, 466 U.S. a 690)~,~Jm11ma1 Bgrutmyn
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of counsel’s performance ?remains highly deferential towards defense counsel with a strong
. presumption that counsel ;actcd competently, because competent representation may be executed
in virtually “countless” wzays. Strickland, 466 U.S, at 688-89. |

Second, co_unsel’sédcﬁcient performance must have prejudiced the applicant so that
“there is a reasonable pro:bability that, but for counsel’s unprofessional errors, the result of the
proceeding would have b;aen different.” Cherry, 300 S.C. at 117-18. “A reasonable probability is
a probability sufficient toi undermine confidence in the outcome.” Strickland, 466 U.S. at 694,
The court makes this det(;rmination based upon the totality of the evidence. /d. at 695.

Realistically, this matters “‘onl& in the rarest case”” because “[t]he likelihood of a different resuit
must be substantial, not j!%xst conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)

{quoting Strickland, 466 US at 697).

The standards do inol establisk mechanical rules; the ultimate focus of inquiry must be on
the fundamental faimess ?of the procceding whose result is being challenged. Strickland, 466 U 8.
at 696. A court need not ;ﬁrst determine whether counsel’s performance was deficient before
examining the prejudice fsuff‘ercd by thé defendant as a result of the alleged deficiencies; if it is
easier to dispose of an iné:ffectiveness claim on the ground of lack of sufficicnt prejudice, that
course should be followed. /d. at 696-97.

Fnvatid Plea

In the context of a guilty plea, the applicant must show there is a reasonable probability

 that, but for ineffective assistance of counsel, he or she would not have pled guilty but, instead,
would have insisted on going to trial. Hilf v. Lockhart, 474 U 8, 52, 59 (1985). Applicant’s right
to contest the validity of a plea is usually, but not invariably, foreclosed because afthe inﬁércnt
: LY Al

solemnity and truthfulncs;.s included in the guilty plea process. See Blackledge v?_’ﬁﬁx’s_@n, 1 ﬂ

Page 10 0f 17




U.8. 63, 73-74 (1977} (“Sc:xlcmn declarations in open court carry a strong presumption of verity.
The subsequent presentati%on of conclusory allegations unsupported by specifics is subject to
summéry dismissal, as are contentions that in the face of the record are wholly incredible.™).
Absent valid reasons whthhe applicant is entitled to depart from previous judicial admissions
made at the plea hearing, istatemems made during the original proceeding remain cenclusive.
Daiton v. State, 376 8.C. é1'30, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing Crawford v.
United States, 519 F.2d 31?47, 350 ¢4th Cir. 1975)).

For & plea 1o be vz;lid, the applicant must faavc been awafc of the nature and crucial
elements of the offense thie maximum and minimum penalties, and the rights he is waiving by
accepting the plea. Boykii%l v, Alabama. 395 U.S. 238 {1969); Roddy v. State, 339 8.C. 29 (2000}.
A plea is not knowing or ;voluntary if a defendamt “lacks knowledge of material evidence in the
prosecution’s possession‘;” Gibson v. State, 334 8.C. 515, 523,514 5. E.2d 320, 324 {1999),

A defendant’s kmé)wing and voluntary waiver of statutory or constitutional rights must be
established by a éomp]cte; record, and “may be accomplished by colloguy between the court and
defendant, between the ct%)urt and defendant's counsel, or both.” Roddy v. State, 339 5.C. at 34,
528 S.E.2d at 421 (citing;S!a!e v. Ray, 310 8.C. 431,437,427 S E2d 171, 174 (1993)). “ITlhe
voluntariness of a guilty [E)lca is pot determined by an examination of the specific inquiry made
by the sentencing judge a;loné, but is determined from both the record made at the time of the
entry of the guilty plea aréd the record of the post-conviction hearing.' Dalton, 376 S.C. at 138,
654 S.E.2d at 874 {quotin:g Harres v. Leeke, 282 85.C. 131, 133, 318 S.E.2d 360, 361 {1984)),
Further, “guilty pleas, frejely and voluntarily entered, act as a waiver of all non-jurisdictional
defects and defenses, inclzuding claims of a violation of a constitutional right prior {0 the plea.”

Whetsell v. State, 276 sc 295,297, 277 S.E.2d 891, 892 (1981).

Page 11 of 17
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Applicant’s plea was entered freely, knowingly, intelligently, and voluntarily. At the plea
hearing, Applicant stated :he understood the charges and potential punishments. (Tr. 4-11). He
stated he understoed the gcntcncing ranges. {Tt, 11), He stated he was not aware of an available
defense. (Tr. 11). He statt::d that he understood his right to remgin silent, to a jury trial, and to cail
and confront witnesses. (‘i‘r. 12-15). He stated he was pleading freely and voluntarily, (Tr. 15-
16). He stated he underst(:)od he was pleading to a_vi.olent‘offense'that is not parole able. (Tr. 34).
Further, based upon conéspondence found in Counsel’s file, this Court finds Applicant was
intelligeﬁt enough in his ;csponscs to understand the pie.a proceedings and consequences of
pleading. Thﬁs, this Couril finds this plea was entered freely, knowingly, intelligently, and
voluntarily and cannot bc withdrawn now,

Failm;-e ta Present Mitigation — Age/Intellectnal Disabitity

Applicant claims ;Cmmsei was ineffective fér failure to present a mitigation strategy that
included addressing Appliicant age and intellectual disability. Counsel may be found deficient for
failing to sufficiemtly inviestigate and present mitigating evidence. See Council v. Stare, 380 SC
159, 172, 670 S.E.24 356; 363 (2008) (finding it unreasonable for counsel not to further
investigate the defendant;’s background and present even minimal mitigating evidence obtained);
Wiggins v. Smith, 539 US 510, 521 (2003} (finding it unreasonable when Counsel failed to
investigate mitigating cvidcncc béyond a couple retained records, including the presentence
investigation report and siacial service records); Williams v. Taylor, 529 U.S. 362, 398 (2000}
(finding that Counsel waé. urireasonable for failing to cvaluate the totality of available mitigation
evidence), An applicant IS prejudiced by this deficiency if there is a reasonable probability that a

different sentence would ;haVc been imposed but for Counsel’s failure to investigate and present

mitigating evidence. Council v. State, 380 $.C. 159, 171, 670 S.E.2d 356, 362 (2h8). B
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Here, the mitigatioﬁ strategy was reasonable. Counsel stated that Applicant was
sevenieen years old at the jtime of the plea and that he was an unlikely candidate for a criminal,
(Tr. 32-33). Counsel pieadied the Court for a lenient s.cutence so Applicant could “get out and
make something of himseléf.” (Tr. 33). He stated that Applicant was accepting responsibility for
his actions by pleading. (l‘r 33-34). He stated that Applicant had a tortured life, which he largely

brought on by himself., (Tr. 33-34). This was a reasonable approach and Counsel was not

deficient for exercising it..

Additionally, therej has been no showing that had Applicant’s intellectual disability been
brought up, a different sentence would have been issues. Accordingly, relief is denied on this
grouhd. :

Fi .iailure to File an Appeal/Motion to Reconsider

Applicant claims (élounsel was ineffective for failure to file an appeal or move to
reconsider the sentence. T;he record clearly reflects that Counset filed a notice of appeal. This
was reasonable and Applifcant has made no showing that a motion fo rcconsider would be

successful, Accordingly, :%elief is denied.
. Failure to Present Mitigation — Parents
Appilicant ¢claims (éﬁounsel was ineﬁéctivc for failure to call Applicant’s parents in
mitigation. The transcript ércﬂccts that Counsel wanted Applicant’s mother present at the pleé
hearing but was unable foéreach her. (Ttr. 33). Further, as outlined above, Counsel’s mitigation
strategy was reasonable and Applicant has failed to meet his burden of proof in showing that had

this been brought up in mi;tigation, a different sentence would have been issued. Accordingly,

relief is denied. e

[}
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Failure to Review Discovery
Applicant claim; izneffective assistance of counsel and that his plea was lmknowing and
involuntary because of faiélure to review discovery. This Courl finds this unlikely. However, even
if true, Applicant has failed to establish what in his discovery would have caused him to proceed
to trial if he knew about tl}lc discovery prior 1o the plea. Accordingly, relief is denied on this
ground. |
Fi 'ailu;re to Investigate Applicant’s Intellectual Disability
Applicant claims Counscl was incffective for failure to investigate Applicant’s

intellectual disability. Sfré’ckland makes clear that defense counsel “has a duty to mal'«:
reasonable investigationsfor to make a reasonable decision that makes particular investigations
unnecessary.” 466 U.S. at: 691. When highiighting failure to investigate as a ground for a larger
ineffective assistance of cjouns.el claim, judicial determination of this claim’s validity is evaluated

for “reasonableness {undér] all the circum‘stanc.es” with “a heavy measure of deference 1o

counsel’s judgmenté” app?llied. Id. At the PCR hearing, Applicant is required to present evidem.:e

or witnesses he alleges Cij:mnsel did not properly investigate. Glover v. State, 318 8.C. 496, 498-

99, 458 S.E.2d 538, 540 (§1995}. Additionally, whether Applicant was prejudiced by Counsel’s

failure to investigate is co;ntingent on whether the evidence prescnfcd would have led Counsel {0

change his. recommendati:on regafding the plea. Stalk v. State, 383 8.C. 559, 562, 681 S.E.2d

592, 594 (2009). |

Applicant has fail%:d to present sufficient evidence of an intellectual disability that
undermines the validity of the plea. Further, based upon a review of the defense file and the
transcript, this Court finds that any intellectual disability did not impact his ability to cffectively

communicate with Counsel or his understanding of the plea. This is also not sufficient to change
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Counsel’s rccommendatiox!n as to the plea. Accordingly; relief is denied.
F ailure to Assure Parents’ Presence at Plea

Applicant claims Cgounsel was ineffective for failure to ensure Applicant’s parents were
involved in the process leziding up to the plea and for ensuring they were p;'escnt at the plea.
Bevond using Applicant’sé parents as mitigation witnesses, ihis Court finds Applicant’s parents
had no bearing on the deciésion to plead or Applicant’s understanding of his decision to plead.
Accordingly, relief is denied.

| Brevity of Time

Applicant alleges that Counsel was ineffective for brevity of time spent in consultation.
*[Blrevity of time spent m consultation with a defendant alone is not indicative of inadequate
trial preparation.” Smith v Stare, 404 S.C. 493, 500, 745 S.E.2d 378, 382 (2012). Applicant must
show evidence indicatingé“how additional preparation or comunication would have resuited in
a different outcome.” #d. ;;"Iee Jackson v. State, 329 5.C. 345, 353-54, 495 S.E.2d 768, 772 (1998}
(where application failed ;to show ineffective assistance of counsel based on lack of preparation
by neglecting to show eviédcnce of what counsel failed 1o discover or what defenses counsel
could have pursued had hc more fully prepared for the case); Skeen v State, 325 5.C. 210, 214-
15,481 S.:.2d 129, 132 (;i997) {where applicant failed to show ineffective assistance of counsel
when he did not present ejvidence showing how additional préparation would have impacted the
wial).

Applicant claims ithat Counsel did not speak with him about the case enough. Applicant
has failed to show how tl:li.s brevity of time spent in consultation impacted Counsel’s

: : e Ay =
representation of Applicant. There is also no indication that the results of the progbedingSor the

-

decision to pléad would ﬁaveb&en different had Counsel conferred with him mb%ﬁiApp'P&am hﬁ
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failed to establish incffect;ive assistance of counsel and this Court declines to grant relief
accordingly. :
Faiture to Argue Strong Armed Robbery
Applicant claims Counsel was ineffective for failure to argue strong érmed robbery. This
was waived with entry of an otherwise valid plea. Relief is denied aécordingly.
| Failure to Explain Jury Trial
Applicant claims Counsel was ineffective and the plea invalid because he did not know
he could proceed to trial er what trial would have entailed. However, at the plea hearing,
Applicant told the plea couxt that he did understand he was waiving his rig.ht to a jury trial and
that he understood what aJury trial consisted of, (T;'. 13-15). He stated he understood the parties
choose the jurors, that thére are twelve jurors on a jury, and that the jurors need to unanimously
find him guilty. (Tr. 14-155). He stated he understood he was waiving his rights to remain silent,
and call and confront witinesses. (Tr. 12-15). Thus, this Court finds Applicant not credible in his
assertion that he did not understand he could proceed to trial. Accordingly, relief is denied on
this ground.
Trial Tax
Applicant contenc;ls that he was essentially .coerced inté pleading because he was afraid of
a harsher sentence if he \;'ent to tnal. Being informed that if he went to trial, he would face more
time in prison does not tiése to the level of coercion and is no? enough to render the plead invalid.
Accordingly, relief is deleied on this ground.
I Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
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established any constitutional violations or deprivations that would require this Conirt to grant
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application. Therefore, this ;PCR application must be denied and dismissed with prejudice.

This éouﬂ notifics {ﬂ;pplicant that he must file and serve a notice of appeal within thirty
days of receipt by counsel c%f the judgment entry’s written notice to secure appropriate appellate
review, See Rule 203, SCAiCR. Pursuant to Austin v. State, 305 8.C. 453, 409 S.E.2d 395 (1991),
an Applicant has the right to appellate counsel’s assistance in seeking review of the denial of
PCR. Rule 71.1(g), SCRCP? provides that if the Applicant wishes to seek appellate review, PCR
counsel must serve and ﬁleéa notice of appeal on Applicant’s behalf. Your attenﬁon is directed to
South Carolina Appellate Court Rule 243 for appropriate appellate procedures. |
IT IS THEREFORE ORbERED:

1. The PCR applicatio%l be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

H '. .
AND IT IS SO ORDERED this lj‘f dayof e //,,2023_
G.DYMORGAN / 4 7
Presiding Judge '
Seventh Judicial Circuit
' & . Sbuth Carolina.
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