From: Amy Kelly

To: Court Of Appeals Filings

Cc: leeanne@walterslawsc.com; assistant@walterslawsc.com; ep@saxtonstump.com; mhollar@saxtonstump.com;
Ashley Twombley; Andrea Smith; Biff Sowell; Bess DuRant

Subject: FW: Petition for Rehearing- Blue Bell Holdings, LLC v. Gary Johnson, et al. (2023-000411)

Date: Thursday, April 6, 2023 12:10:56 PM

Attachments: Petition for Rehearing.pdf

Ex A- Order dated 3-8-2023.pdf
Ex B- Order Granting TRO- 12-22-2022.pdf
Proof of Service- Petition for Rehearing.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached for filing is a Petition for Rehearing with Exhibits A and B and the Proof of Service . We are
hand delivering the filing fee to the Court today.

Please return a filed copy.
Thank you for your assistance.
Sincerely,

Amy Kelly

Amy A. Kelly

Director of Administration/Paralegal, SOWELL + DURANT

1325 Park Street, Suite 100
Columbia, SC 29201

803.722.1100 | sowelldurant.com

NOTICE: This e-mail is confidential and may contain information which is legally privileged or
otherwise exempt from disclosure. If you receive this message in error, please delete this message
from your device. Sowell & DuRant, LLC is a South Carolina limited liability company.

From: Amy Kelly

Sent: Thursday, April 6, 2023 12:06 PM

To: 'leeanne@walterslawsc.com' <leeanne@walterslawsc.com>; 'assistant@walterslawsc.com'
<assistant@walterslawsc.com>; 'ep@saxtonstump.com' <ep@saxtonstump.com>;
'mhollar@saxtonstump.com' <mhollar@saxtonstump.com>

Cc: Biff Sowell <bsowell@sowelldurant.com>; Bess DuRant <bdurant@sowelldurant.com>;
‘twombley@twlawfirm.com' <twombley@twlawfirm.com>; 'andrea@twlawfirm.com'
<andrea@twlawfirm.com>

Subject: Petition for Rehearing- Blue Bell Holdings, LLC v. Gary Johnson, et al. (2023-000411)
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Marvin H. Dukes, III, Master in Equity and Special Circuit Court Judge for Beaufort County

Case No. 2022-CP-07-02454

Blue Bell Holdings, LLC. ..ot Appellant

Gary C. Johnson; Stephen D. Halpern; Holly A. Angel; Holly Ann LLC;
Belmont Properties, LLC; Johnson Halpern Partnership; Shoreline Funding,
LLC and Orange Capital, LLC (NEVIS),.....vouiiriiiiiiiiiiaeieiieeeieiieaieeeeenn Respondents

PETITION FOR REHEARING

Pursuant to Rules 221(a) and 240 of the South Carolina Appellate Court Rules, Blue Bell
Holdings, LLC (“Appellant”), through its undersigned counsel, respectfully petitions this Court
for a rehearing based on facts, points, and arguments overlooked or misapprehended as set forth
herein.

On March 30, 2023, this Court issued an Order in which it grants a motion to remand,
stating that the matter is dismissed without prejudice. Appellant, however, requested a limited
remand, and it does not seek for the entire case to be remanded to the trial court for it to rule on
the motion for reconsideration. Moreover, the party that is enjoined (Respondent Gary C. Johnson)
consented to the motion for limited remand. Appellant asks this Court to reconsider its Order and
issue an Order providing that solely that the motion for reconsideration is remanded to the trial

court and that this Court retains jurisdiction of the balance of the matter.





L. The Critical Nature of the Appellate Stay.

This case is about fraudulent transfers. And the order on appeal in this matter is one that
lifted a TRO (and denied a motion for preliminary injunction) that prohibited conduct that could
constitute fraudulent transfers. (Order, dated March 8, 2023, attached hereto as Exhibit A.) More
specifically, the TRO prevented Respondent Johnson from engaging in any future transfers of his
assets without further order from the Court. (Order Granting Temporary Restraining Order, dated
Dec. 22, 2022, attached hereto as Exhibit B.) The request for a /imited remand is critical to this
matter because of the claims of fraudulent transfers, which were prohibited by a TRO. Learning
that the trial court dissolved the TRO and refused to grant a preliminary injunction, Appellant
quickly filed a Notice of Appeal with this Court to impose the automatic stay pursuant to Rule
241(a), SCACR. Therefore, filing of the Notice of Appeal automatically stayed the trial court’s
decision to dissolve the TRO and refuse to issue the preliminary injunction. As a result, the TRO
is still the operative order, which prevents Respondent Johnson from further moving assets to
protect himself.

As stated in Appellant’s Motion for Limited Remand, Appellant contends that Respondent
Johnson is engaging in fraudulent transfers in connection with a separate but related lawsuit in
which Appellant contends Respondent Johnson misappropriated millions of dollars from
Appellant. (Mot. for Limited Remand 4 4.) After Respondent Johnson was served with the first
lawsuit, Appellant contends that Respondent Johnson engaged in a scheme to render himself
judgment proof by transferring assets into a Nevis LLC to render them unavailable to Appellant.
(Id.) After learning of these fraudulent transfers, Appellant filed the current lawsuit seeking a
TRO, injunction, and receiver and alleging violations of the Statute of Elizabeth, civil conspiracy,

and other causes of action. (/d.) On the same day, Appellant filed this Verified Complaint, it also





received an ex parte TRO preventing Respondent Johnson from engaging in any future transfers
of his assets without further order of the Court. (Ex. B.) Later, the trial court issued the Order on
appeal, which discontinued the TRO and denied the motion for a preliminary injunction. (Ex. A.)
This appeal followed.

An order lifting the injunction preventing Respondent Johnson from engaging in other
unapproved transfers would cause Appellant great and irreparable harm. Appellant fears that
Respondent Johnson will continue with his campaign of fraudulent transfers, of which Appellant
contends it has definitive proof.! By remanding the entire case to the trial court, Appellant is no
longer protected by the automatic stay imposed by Rule 241(a), SCACR. In other words,
Respondent Johnson is no longer under an appellate stay or court order to prevent him from moving
his assets to Nevis LLCs to protect him from judgments. Respectfully, Appellant contends the
facts underlying this case are the very ones that caused the General Assembly to provide that orders
denying motions for an injunction are immediately appealable. See S.C. Code Ann. § 14-3-330(4).
Without the protection of an injunction (or appellate stay), parties in these types of cases have no
avenue to protect themselves as they cannot wait until final judgment to seek relief. The relief will
be unavailable, i.e., Respondent’s assets will be tied up in Nevis LLCs or some form of
untouchable shelters. As Respondent Johnson swore in his affidavit, he set up the Nevis LLC “to
protect my interests[,]” “preserve my ability to raise capital,” and because of “concern over future

borrowing capacity due to this lawsuit.” (Ex. F to Mot. for Limited Remand.)

! Respondent Johnson denies these allegations.
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IL. A Rule 59(e) Motion Is Necessary Because the Order Being Appealed Has
Little Analysis.

In its order denying the conversion of the TRO to an injunction, the trial court did not offer
much analysis as to its ruling. (Ex. A.) In fact, the Order minimally states as follows:
This case before me on the continuation of the TRO hearing and on
Plaintiff’s Motion to Stay Potential Decision Lifting Injunctive Relief that was filed
on March 2, 2023. After hearing from parties, I hereby deny the Motion to Stay

and, additionally deny the conversion of the TRO to an injunction.

Specifically, I find that the Plaintiff cannot show a lack of an adequate
remedy at law or irreparable harm.

The TRO is dissolved.
IT IS SO ORDERED.
(Id.) Because there was not much analysis and no discussion of why the trial court found that
“Plaintiff cannot show a lack of adequate remedy at law or irreparable harm[,]” Appellant filed a
motion for reconsideration pursuant to Rule 59(e), SCRCP. Additionally, it filed a Notice of
Appeal with this Court so to keep a stay in place to prevent Respondent Johnson from further
disposing of assets.
HI.  Hudson v. Hudson, 290 S.C 215, 349 S.E.2d 341 (1986) Is Distinguishable.
Understandably, this Court cites to Hudson to support its decision to grant the motion to
remand. Hudson involves the appeal of a family court order. Hudson, 290 S.C. at 215,349 S.E.2d
at 341. The appellant moved to remand the case to the family court to consider post-trial motions,
and the respondent moved to dismiss the appeal. Id. The Supreme Court denied both motions
holding that “the service and filing of a Notice of Appeal before the filing of timely post-trial
motions under Rule 59 by any party does not deprive the lower court of jurisdiction to consider

the motions.” Id.





Here, unlike Hudson, the Appellant only asked for a limited remand. If this Court grants
the entire case to be remanded, Appellant no longer has the protection of the automatic stay
afforded to it under Rule 241(a), SCACR. It does not appear in Hudson that the significant
importance of the appellate stay was at issue. It is of paramount concern in the present case. As
alleged, Appellant believes he has shown that Respondent Johnson began a campaign of fraudulent
transfers once he was served with the first lawsuit that accused him of stealing business
opportunities, misappropriating funds, and issuing himself improper distributions. (Mot for
Limited Remand at 2 & Exs. C & E to Mot.) Once a stay is lifted or Respondent Johnson is no
longer under a court order preventing him from authorized transfers, Appellant fears that
Respondent Johnson will continue with his campaign of fraudulent transfers. Hudson provides
that Appellant’s filing of its Notice of Appeal does not deprive the trial court from jurisdiction
over the Rule 59(e) motion. Respectfully, this Court should retain jurisdiction over the matter and
allow the trial court to continue with its consideration of the Rule 59(e) motion.

CONCLUSION

The consequences of lifting the appellate stay are severe. Appellant has already seen
Respondent Johnson engage in a campaign to divert and hide his assets. A lack of court order or
appellate stay will allow Respondent Johnson to continue with his campaign. Appellant asked for
a limited remand to allow the trial court to reconsider its decision, or at a minimum, explain why
it refused to issue the preliminary injunction. Importantly, Respondent Johnson consented to the
motion for limited remand. Appellant respectfully asks this Court to keep this matter but remand

the discrete issue of the Rule 59(e) motion to the trial court to reconsider its order.





Columbia, South Carolina

March 6, 2023

BY:

OTHER COUNSEL OF RECORD:

SOWELL & DuRANT, LLC

s/Bess J. DuRant

Thornwell F. Sowell, IIT (SC Bar No. 5197)
Bess J. DuRant (SC Bar No. 77920)
SOWELL & DuRANT, LLC

1325 Park Street, Suite 100

Columbia, South Carolina 29201

(803) 722-1100
bsowell@sowelldurant.com
bdurant@sowelldurant.com

and

J. ASHLEY TWOMBLEY (S.C. Bar No. 72916)
TWENGE + TWOMBLEY, LLC

311 Carteret Street

Beaufort, SC 29902

(843) 982-0100

twombley@twlawfirm.com

Attorneys for Appellant Blue Bell Holdings, LLC

Elizabeth J. Palmer, Esquire (S.C. Bar No. 73680)

SAXTON & STUMP, LLC

151 Meeting St., Ste. 400
Charleston, SC 29401
(843) 277-8034
ep@saxtonstump.com

Attorney for Respondent Gary C. Johnson and Shoreline Funding, LLC

Lee Anne Walters, Esquire (S.C. Bar No. 74984)

WALTERS LAW
Post Office Box 1214





Beaufort, SC 29902

(843) 379-0973

leeanne(@walterslawsc.com

Attorney for Respondents Holly Angel, Holly Ann LLC,
Stephen Halpern and Belmont Properties LLC
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Exhibit A

PETITION FOR REHEARING

Order, dated March 8, 2023





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT )
) CASE NO: 2022-CP-07-02454
)
Blue Bell Holdings, LLC, )
)
Plaintiff(s), )
) ORDER
VS. )
)
)
Gary C. Johnson, et al., )
)
Defendant(s). )
)

This case before me on the continuation of the TRO hearing and on Plaintiff’s Motion to Stay
Potential Decision Lifting Injunctive Relief that was filed on March 2", 2023. After hearing from
parties, | hereby deny the Motion to Stay and, additionally deny the conversion of the TRO to an
injunction.

Specifically, | find that the Plaintiff cannot show a lack of an adequate remedy at law or
irreparable harm.

The TRO is dissolved.

IT IS SO ORDERED:

Honorable Marvin H. Dukes, 111
Master in Equity and Special Circuit Court Judge
for Beaufort County

March , 2023
Beaufort, South Carolina
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Beaufort Common Pleas

Case Caption: Blue Bell Holdings LIc VS Gary C Johnson , defendant, et al
Case Number: 2022CP0702454

Type: Order/Other

So Ordered:

sMarvin H. Dukes |11 #3069

Electronically signed on 2023-03-08 15:04:23 page 2 of 2
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Order Granting Temporary Restraining Order,
dated Dec. 22, 2022





STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

N N

COUNTY OF BEAUFORT CIVIL ACTION NO.: 2022-CP-07-2454

Blue Bell Holdings, LLC,

Plaintiff,
VS.
ORDER GRANTING TEMPORARY
Gary C. Johnson; Stephen D. Halpern; RESTRAINING ORDER
Holly A. Angel; Holly Ann, LLC;
Belmont Properties, LLC; the Johnson
Halpern Partnership; Shoreline Funding,

LLC; and Orange Capital, LLC (Nevis),

N N N N N N N N N N N

Defendants.

This matter came before the Court on December 22, 2022 pursuant to Plaintiff’s Motion
for an Ex Parte Temporary Restraining Order (TRO) pursuant to Rule 65 of the South Carolina
Rules of Civil Procedure against Defendant Gary C. Johnson (“Johnson). After reviewing
Plaintiff’s Motion and the supporting evidence, and hearing argument in support of the Motion,
the Court agrees that an order should be entered without notice temporarily restraining Johnson as
set forth below until a hearing can be scheduled with notice on Plaintiff’s request for an injunction.

Based upon the evidence presented to the Court, including the Verified Complaint and its
attached Exhibits, the Court finds that Plaintiff has sufficiently established a prima facia showing
that Johnson has engaged in a series of fraudulent conveyances prohibited under South Carolina
law. Specifically, Plaintiff has made a prima facia showing that after learning of a lawsuit against
him, Johnson began to transfer and or encumber his assets, or the assets of LLCs in which he has
an ownership interest, to make it practically impossible for Plaintiff to use in the future to satisfy

a judgment. The brazen nature of these actions sufficiently establishes that if Johnson were given
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notice of Plaintiff’s attempt to obtain the within temporarily relief, Johnson might engage in
additional behavior in between the time of learning of Plaintiff’s effort and the time a noticed
hearing could take place. The Court agrees that if Plaintiff is correct, this would clearly cause
irreparable injury, loss, or damage to Plaintiff.

Based upon evidence presented by Plaintiff, Johnson has transferred all 100% of his real
estate holdings to other entities and given millions of dollars of mortgages to a Nevis corporation.
After the mortgages were recorded, they were returned to “Gary Johnson” and not to a Nevis
address. Based upon the deposition testimony of Holly Angel, Johnson’s live-in girlfriend,
Johnson has also improperly submitted documents to the South Carolina Secretary of State and the
Beaufort County Register of Deeds Office for which he did not have the authority to do so.
According to Plaintiff’s counsel, these facts show a desperate Defendant who sees the judgment
writing on the wall, and who is now on a mission to manipulate the system to prevent Plaintiff
from a recovery. While this Court is not making any decision on the merits, Plaintiff has made the
prima facia showing required to justify the temporarily relief requested.

The Court further concludes that that Plaintiff has made a sufficient showing that
immediate and irreparable injury, loss or damage will result to Plaintiff before notice can be served
and a hearing had. Specifically, Plaintiff has made the required showing that Johnson may likely
engage in similar conduct upon learning of Plaintiff’s efforts which would cause irreparable harm
to Plaintiff. Specifically, it is alleged that Johnson is using foreign LLCs and any such future
behavior will potentially make seeking actions to set aside the transfers cost prohibitive. This could
likely cause permanent loss and damages to Plaintiff. Finally, Plaintiff has presented evidence
sufficient to make a prima facie showing that it will likely succeed on the merits of this case at

trial on one or more of its claims. Transcom Gas Pipeline Corp. v. Porter, 167 S.E.2d 313,
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315(1969) (“It is well settled that, in determining whether a temporary injunction should issue, the
merits of the case are not to be considered, except in so far as they may enable the court to
determine whether a prima facie showing has been made.”).

Therefore, based on the foregoing, Plaintiff’s Motion for Ex Parte Temporary Restraining
Order is granted as follows:

1. Defendant Gary Johnson is temporarily restrained from hiding, concealing,
misappropriating, selling, encumbering, transferring, gifting, impairing the value of,
or otherwise disposing of any of his assets until further order of this Court or until the
expiration of this order as outlined below;

2. A hearing on converting this TRO into an injunction shall be held on December 29,
2022 at 2:00 pm EST at the Beaufort County Courthouse, Office of the Equity
Court;

3. This order shall remain in effect until said time, or, Plaintiff may seek to have the
effectiveness of this order extended, and any Defendant make seek to have it
shortened, by emailing the Court at hmcleod@bcgov.net with a copy to all counsel
of record,

4. Ontwo days’ notice to the party who obtained the temporary restraining order
without notice or on such shorter notice to that party as the court may prescribe, the
adverse party may appear and move for its dissolution or modification and in that
event the Court shall proceed to hear and determine such motion as expeditiously as
the ends of justice require.

5. Plaintiff shall post a security bond in the amount of $5,000.00 (Five Thousand

Dollars).
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ELECTRONICALLY FILED - 2022 Dec 22 11:11 AM - BEAUFORT - COMMON PLEAS - CASE#2022CP0702454

IT IS SO ORDERED.
_,2022 __ :  pm
202

Beaufort, South Carolina

Date: December





Beaufort Common Pleas

Case Caption: Blue Bell Holdings LIc VS Gary C Johnson , defendant, et al
Case Number: 2022CP0702454

Type: Order/Temporary Restraining Order

So Ordered:

sMarvin H. Dukes |11 #3069

Electronically signed on 2022-12-22 11:01:06 page 5of 5
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Marvin H. Dukes, III, Master in Equity and Special Circuit Court Judge for Beaufort County
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PROOF OF SERVICE

I certify that on April 6, 2023, I have caused the service of the PETITION FOR REHEARING on
Respondents Gary C. Johnson, Holly Angel, Holly Ann LLC, Stephen Halpern and Belmont
Properties LLC via electronic mail using the email address listed in the Attorney Information
System for their attorneys of record at the addresses listed below:

Elizabeth J. Palmer (S.C. Bar #73680)
SAXTON & STUMP, LLC

151 Meeting St., Ste. 350

Charleston, SC 29402

(843) 277-8034

ep@saxtonstump.com

Attorney for Respondent Gary C. Johnson

Lee Anne Walters (S.C. Bar No. 74984)

WALTERS LAW

Post Office Box 1214

Beaufort, SC 29902

(843) 379-0973

leeanne@walterslawsc.com

Attorney for Respondents Holly Angel, Holly Ann LLC, Stephen Halpern and Belmont
Properties LLC





I certify that on April 6, 2023 I have caused the service of the PETITION FOR REHEARING
on Respondents Johnson Halpern Partnership and Orange Capital, LLC by emailing a copy to
Elizabeth J. Palmer, Esq., who represents Gary C. Johnson, who is the registered agent for The
Johnson Halpern Partnership and Orange Capital, LLC (Nevis). I have caused service on Ms.

Palmer by using the email address listed in the Attorney Information System.

SOWELL & DuRANT, LLC

BY:  s/BessJ. DuRant
Thornwell F. Sowell, IIT (SC Bar No. 5197)
Bess J. DuRant (SC Bar No. 77920)
SOWELL & DuRANT, LLC
1325 Park Street, Suite 100
Columbia, South Carolina 29201
(803) 722-1100
bsowell@sowelldurant.com
bdurant@sowelldurant.com

and

J. ASHLEY TWOMBLEY (S.C. Bar No. 72916)
TWENGE + TWOMBLEY, LLC

311 Carteret Street

Beaufort, SC 29902

(843) 982-0100

twombley@twlawfirm.com

Attorneys for Appellant Blue Bell Holdings, LLC

Columbia, South Carolina

March 6, 2023





Amy Kelly

From: Amy Kelly

Sent: Thursday, April 6, 2023 12:06 PM

To: ‘leeanne@walterslawsc.com’; ‘assistant@walterslawsc.com’; ‘ep@saxtonstump.com’;
‘mhollar@saxtonstump.com'

Cc: Biff Sowell; Bess DuRant; ‘twombley@twlawfirm.com’; ‘andrea@twlawfirm.com’

Subject: Petition for Rehearing- Blue Bell Holdings, LLC v. Gary Johnson, et al. (2023-000411)

Attachments: Petition for Rehearing.pdf; Ex A- Order dated 3-8-2023.pdf; Ex B- Order Granting TRO-

12-22-2022.pdf; Proof of Service- Petition for Rehearing.pdf

Ms. Palmer and Ms. Walters,

Attached for service upon you in the above matter is the Petition for Rehearing in the above matter. Service is made via
email pursuant to the Supreme Court Order 2021-08-25-02 as amended May 6, 2022.

Thanks
Amy

Amy A. Kelly
Director of Administration/Paralegal, SOWELL + DURANT

1325 Park Street, Suite 100
Columbia, SC 29201

803.722.1100 | sowelldurant.com

NOTICE: This e-mail is confidential and may contain information which is legally privileged or otherwise exempt from
disclosure. If you receive this message in error, please delete this message from your device. Sowell & DuRant, LLC is a
South Carolina limited liability company.
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