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·1· · · · · · · · P-R-O-C-E-E-D-I-N-G-S


·2· ·THE COURT:· This is civil action number 2021-CP-40-


·3· · · · 895 Deutsche Bank National Trust Company,


·4· · · · Trustee against John C. Nelums, and others.· Now


·5· · · · before the Court, I guess you'd call it a motion


·6· · · · to reconsider the order granting summary


·7· · · · judgement.· Would you cal it that or would you


·8· · · · call it a motion to vacate?


·9· ·MR. BARNES:· I believe the formal style, Your Honor,


10· · · · is Motion to Vacate but if we could just


11· · · · procedurally with the Court's indulgence, as we


12· · · · talked about off the record.· Counsel for the


13· · · · plaintiff is not objecting to my motion for pro


14· · · · hac vice admission.· So I don't want to talk


15· · · · without the Court's --


16· ·THE COURT:· I'm sorry.· Your motion is granted.


17· ·MR. BARNES:· Thank you, Judge.


18· ·THE COURT:· And you've complied with the rules and


19· · · · you've counsel from South Carolina here with


20· · · · you?


21· ·MR. BARNES:· Yes.· Sean Adegbola is present.


22· ·THE COURT:· That's fine.· Your motion's granted.


23· ·MR. BARNES:· Thank you, Your Honor.


24· ·THE COURT:· Okay, Mr. Barnes, you may proceed.


25· ·MR. BARNES:· Thank you, Your Honor.· As the Court







·1· ·knows, Mr. Nelums just recently retained myself


·2· ·and Mr. Adegbola to represent him as his first


·3· ·and only counsel in this case.· He had


·4· ·proceeding pro se up to this point.· The current


·5· ·motion and the collateral motion that goes with


·6· ·it seek to vacate a summary judgement order that


·7· ·was entered following a hearing on the


·8· ·plaintiff's motion for summary judgement where


·9· ·Mr. Nelums was representing himself pro se and


10· ·had not had the benefit of counsel at that time.


11· ·He did request on the record several times, I


12· ·counted 7, he counted 30 in the transcript,


13· ·opportunity for counsel to be able to argue the


14· ·merits and the formal opposition to the summary


15· ·judgement motion.· Him being a pro se not


16· ·knowing how that takes place or procedurally


17· ·what has to be done and that's -- and the


18· ·particulars of law that had to be argued to


19· ·oppose a motion for summary judgement.  I


20· ·understand that Mr. Nelums had been representing


21· ·himself for some time, but, again, he is not a


22· ·lawyer.· We are his first ever counsel in the


23· ·case.· And as I understand the situation at the


24· ·time, he was in the process of trying to retain,


25· ·not only, my firm because this is -- this is --







·1· ·this kind of work is basically all I do and have


·2· ·done for 15 years, but also a local South


·3· ·Carolina lawyer to sponsor me for pro hac vice


·4· ·admission and act as South Carolina counsel.


·5· ·And that presented some logistical difficulties.


·6· ·There was a lawyer in Charleston who I've been


·7· ·working with for many years on a case pending


·8· ·before Master-In-Equity Chellis in Dorchester


·9· ·County but he was not able to participate in


10· ·this case.· So that kind of put us in a position


11· ·of scrambling to find somebody.· Thank God we


12· ·found Sean.· So, Your Honor, the crux of our


13· ·argument is that as Mr. Nelums had requested


14· ·numerous times on the record to have his


15· ·counsel, which I understand he couldn't identify


16· ·at the time because he didn't know who was going


17· ·to ultimately wind up being -- representing him


18· ·because we were interviewing these different


19· ·lawyers trying to get somebody.· An opportunity


20· ·for his counsel to formally argue and oppose the


21· ·summary judgement.· The Court denied that and


22· ·entered the summary judgement against him which,


23· ·as you know, is a dispositive motion which seeks


24· ·to deprive him of an interest in property, his


25· ·property.· His primary residence.· So Mr.







·1· ·Nelums, being a pro se, obviously is not


·2· ·familiar with all of the legal issues that are


·3· ·pertinent to defending a foreclosure case


·4· ·involving what is called a securitization trust.


·5· ·Deutsche Bank here functions as the claim


·6· ·trustee of what's called a mortgage loan


·7· ·securitization trust.· Those cases, in my humble


·8· ·opinion, after 15 years of doing these kind of


·9· ·cases across the country, are complicated.


10· ·They're not something you can learn on the


11· ·internet by surfing it a couple of weekends.


12· ·Nor can you learn it as a pro se.· They're very


13· ·complicated.· They have a lot of issues.


14· ·Liability issues, setoff issues, chain of


15· ·transfer issues, ownership issues,


16· ·enforceability issues, holder issues, holder in


17· ·due course issues, which Mr. Nelums, obviously,


18· ·could not properly address because he is not an


19· ·attorney.· So the thrust of our motion is that


20· ·in equity, since we are sitting in equity,


21· ·foreclosures are in equity, Your Honor is a


22· ·Master-in-Equity as I understand it.· Equity has


23· ·very broad far reaching power and principles in


24· ·South Carolina, as it does in most states.· And


25· ·so in my humble opinion -- in our humble







·1· ·opinion, what would appear to be fair and


·2· ·equitable here -- since this hearing that the


·3· ·summary judgement was granted at was never


·4· ·before continued.· This is not something that


·5· ·has been reset, reset, and reset.· This was the


·6· ·first time up.· And so Mr. Nelums was without


·7· ·the benefit of counsel, although I will


·8· ·represent to the Court that my understanding was


·9· ·he was making an effort to obtain counsel.· He


10· ·just was not able to do so because of the dearth


11· ·of lawyers that this kind of work, especially


12· ·complicated cases like this one.· So we are,


13· ·essentially, asking for a couple of things.


14· ·Before I get to that, what I would -- as the


15· ·Court knows, a foreclosure has various phases to


16· ·it.· There's the -- South Carolina is a judicial


17· ·foreclosure state unlike your neighbor to the


18· ·north which is non-judicial and your neighbor to


19· ·the south which is non-judicial.· South Carolina


20· ·is judicial.· There is a complaint for


21· ·foreclosure, there's either a summary judgement


22· ·or a trial, and then there are things that


23· ·happen after that.· There are what are called


24· ·possessor proceedings.· There is a sale, whereby


25· ·a deed of -- deed upon sale is tendered to







·1· ·whoever the hide bidder was and, of course, the


·2· ·plaintiff would have credited on that.· Then


·3· ·what happens is that there is the institution of


·4· ·a series of what is called possessor proceedings


·5· ·to try to gain title and possession to the


·6· ·property following which the owner is removed


·7· ·from the property through what is called,


·8· ·alternatively, a forcible entry detainer or an


·9· ·eviction process.· So with that in mind, what we


10· ·are asking for is a couple of things.· Number


11· ·one we are asking for the Court, in it's -- in


12· ·connection with it's broad equitable powers and


13· ·under these circumstances of this case to vacate


14· ·the summary judgement order, to allow Mr. Nelums


15· ·to properly oppose the summary judgement filed


16· ·by the plaintiff through his first and ever


17· ·counsel, that being myself, now that Your Honor


18· ·has graciously admitted me to this court, and


19· ·Mr. Adegbola so that we can do a couple of


20· ·things.· Number one we can represent his


21· ·interest in opposing his summary judgement as we


22· ·believe it needs to be opposed.· And number two,


23· ·putting all those issues on the record so that


24· ·in the event of an appeal, those -- those


25· ·matters are of record, because right now they







·1· ·aren't.· And the time for appeal has passed and


·2· ·so the only way to allow Mr. Nelums the


·3· ·opportunity to get those issues placed on the


·4· ·record is to be able to argue that summary


·5· ·judgement opposition in the proper form through


·6· ·counsel.· Now, as the sale is a downline product


·7· ·of the final judgement, as are any possessor


·8· ·proceedings, if the summary judgement is the


·9· ·foundation to -- to those, if the foundation


10· ·falls, then the building has to fall because the


11· ·eviction proceedings -- any possessory


12· ·proceedings and the sale are only a natural and


13· ·probable consequence of a valid judgement.· So


14· ·if the summary judgement is set aside on --


15· ·we're asking here, basically, on an equitable


16· ·grounds -- on due process grounds, then the sale


17· ·would have to be vacated and any possessory


18· ·proceedings would have to be stayed.· Now, as


19· ·far as arguments that, you know, I anticipate


20· ·will come up and I'm not trying to steal


21· ·Counsel's thunder here but I'm -- I'm familiar


22· ·with -- because I've, unfortunately, a lot for


23· ·these cases, summary judgement has been granted


24· ·after a trial.· I'm familiar with the res


25· ·judicata and collateral estoppel arguments, the







·1· ·would of could of should of, all these arguments


·2· ·up before.· Those, I find in my humble


·3· ·experience and the experience I've had with


·4· ·judges around the country, are more pertinent


·5· ·when there was a lawyer involved before.· That


·6· ·didn't happen here.· Mr. Nelums didn't have a


·7· ·lawyer.· He kept asking on the record to be able


·8· ·to have his lawyer argue this.· So we've got a


·9· ·little bit of a unique situation here.· And,


10· ·again, I understand from researching the history


11· ·of this case, Mr. Nelums filed various lawsuits


12· ·in federal court and, you know, filed pleadings


13· ·in state court.· That's what I called the


14· ·panicked pro se syndrome.· They don't know what


15· ·they're doing.· They surf the internet, they


16· ·grab some law, and they just file things because


17· ·they don't know what to do.· They're panicking.


18· ·They freak out.· They don't understand the


19· ·process.· But as I look at this situation here,


20· ·it appears to me, in equity, that Mr. Nelums


21· ·should be allowed at least one opportunity


22· ·through his recently retained counsel, to be


23· ·able to brief an opposition to the summary


24· ·judgement motion, to come before Your Honor and


25· ·argue the summary judgement motion, and if Your







·1· · · · Honor disagrees with us and there has to be an


·2· · · · appeal, that's fine.· Because as I've learned


·3· · · · over the years and I tell people the only thing


·4· · · · certain about litigation is that it's uncertain


·5· · · · and anything can happen.· But under principles


·6· · · · of fairness and equity, I think, in my humble


·7· · · · opinion, Mr. Nelums, should be given that one


·8· · · · opportunity, given the fact that on the record


·9· · · · at the summary judgement hearing, he did make


10· · · · numerous requests to have his counsel be able to


11· · · · oppose it.· And I'll take any questions the


12· · · · Court may have at this time.· Otherwise, I'll


13· · · · respond after plaintiff.


14· ·THE COURT:· Let's here from Mr. Kay first.· I may


15· · · · have some questions later.


16· ·MR. BARNES:· Thanks, Your Honor.


17· ·THE COURT:· Yes, sir.


18· ·MR. KAY:· Your Honor, I would also agree it's a


19· · · · unique case.· Unique in that it is nowhere near


20· · · · the typical case we get with a panicky pro se


21· · · · borrower, or defendant.· Mr. Nelums has


22· · · · represented himself on a number of occasions.


23· · · · He filed motions requesting Court adjudication


24· · · · of matters.· Filed motion -- a motion to try to


25· · · · get the Court -- the clerk of court to do their







·1· ·job on hearing motions and setting motions.


·2· ·Your Honor, this is what -- what opposing


·3· ·counsel's trying to do is get from this Court


·4· ·something they're not entitled to in the rules


·5· ·and that's an appeal of the foreclosure because


·6· ·the time's expired.· Mr. Nelums filed a federal


·7· ·court case in 2020.· That was dismissed.


·8· ·Alleging these same items.· We filed the


·9· ·foreclosure in 2021.· While that -- I'm sorry in


10· ·2020.· While that -- I apologize, Your Honor.


11· ·The federal court was 2020.· This foreclosure


12· ·was 2021.· While this case was pending, Mr.


13· ·Nelums files a second federal court case.


14· ·Again, all the stuff -- and it's not a would of,


15· ·could of, should of.· He actually did it.· It


16· ·was actually done.· It wasn't a case where he


17· ·never file any pleadings anywhere, he didn't


18· ·know what to do, he wanders into court the day


19· ·of the hearing.· That's not how it happened.


20· ·The federal court cases are out there.· The


21· ·first one was dismissed for prejudice.· So we


22· ·have two federal court cases that was dismissed.


23· ·Mr. Nelums appealed the second district court


24· ·case and lost that appeal that was denied.· So


25· ·we come back here.· We go to foreclosure







·1· ·hearing.· Your Honor called and we set a hearing


·2· ·for all of his motions to be heard that day.· He


·3· ·never asked for a continuance, never filed a


·4· ·motion for a continuance.· So know that the


·5· ·appeals process has ended because no timely


·6· ·appeal of the Court's granting the summary


·7· ·judgment order.· That was never appealed timely.


·8· ·So since it doesn't have a basis for appeal,


·9· ·they're trying to backdoor by filing this


10· ·motion.· But, Your Honor, the only grounds to


11· ·overturn this motion under 60(b4) -- that's all


12· ·they've alleged because that's the only ground


13· ·under 60(b) that they have available is lack of


14· ·due process and that's simply not here.· He was


15· ·advised on the time and date.· He had


16· ·represented himself for a number of years.


17· ·Filed cases on his own.· Not in a panic, but


18· ·filed them on his own.· Two federal court cases,


19· ·represented himself in this case.· Your Honor,


20· ·the transcript is part of the record of that


21· ·summary judgment motion hearing.· Your Honor


22· ·questioned him about obtaining counsel, whether


23· ·he had one, who it was.· He had the opportunity


24· ·and he didn't.· We don't have any evidence here,


25· ·as required by 60(b0(4) to show that there was a







·1· · · · a lack of due process.· And without a lack of


·2· · · · due process, then the Court should deny the


·3· · · · motion to set that aside.


·4· ·THE COURT:· Okay.· Anything further?


·5· ·MR. BARNES:· Yes, Your Honor, very briefly.· As far


·6· · · · as the prior proceedings go, Your Honor, again,


·7· · · · Counsel has conceded that Mr. Nelums was pro se.


·8· · · · There were a number of issues that were not


·9· · · · raised by Mr. Nelums and could not have been


10· · · · raised by Mr. Nelums in any of that litigation


11· · · · because he didn't -- know it.· He doesn't --


12· ·THE COURT:· Such as --


13· ·MR. BARNES:· Such as the issues regarding the


14· · · · proprietary of enforceability of a down line --


15· · · · enforceability by a down line claim -- trustee


16· · · · of a mortgage securitazation who claims to have


17· · · · inherited the right the enforce the· mortgage


18· · · · and that whole chain of assignments and


19· · · · transfers.· Number two, the issues of setoff.


20· · · · Each of these secure -- without going into a


21· · · · whole lot detail at this point, mortgage


22· · · · securitazation trusts have in place, because of


23· · · · the nature of the way they were structured, and


24· · · · I got expert witnesses who can testify to this


25· · · · stuff.· The way these mortgage securitazations







·1· ·trusts work is that mortgages are placed into a


·2· ·trust.· They're normally a Delaware Statutory


·3· ·Business Trust, not a typical trust like you


·4· ·have in a probate context.· What they do is they


·5· ·serve as a partial collateral security for the


·6· ·investors who buy the mortgage backed


·7· ·securities, which are created and sent to the


·8· ·trust.· Now, since the trust collateral


·9· ·mortgages are perishable collateral -- in other


10· ·words the borrower could die, the borrower could


11· ·go into bankruptcy, the property could be swept


12· ·away in a flood -- the rating agency who rated


13· ·the mortgage backed securities insisted that the


14· ·investment banks, in this Deutsche Bank, provide


15· ·methods of insurance to protect against the risk


16· ·of borrower default.· And that was a mandatory


17· ·condition precedent of these loans going into


18· ·these trusts.· And who paid for them?· The


19· ·homeowners because the homeowners -- I've had


20· ·two expert witnesses, one from Bank of America


21· ·and a private Wall Street guy who worked in


22· ·securitazations for about 25 years.· The way


23· ·this works is the investment banks didn't use


24· ·their own money.· What they did was, they took a


25· ·portion of the borrower's interest payment that







·1· · · · was made when the payments were made, and used


·2· · · · it to fund these insurances.· And they come in


·3· · · · various forms.· There are net interest margin


·4· · · · insurances.· There are over collaterization


·5· · · · reserves.· Excess interest reserves.· Credit


·6· · · · default reserves.· So the practical effect of


·7· · · · this is that if a loan that goes into a trust is


·8· · · · defaulted, the trust is made whole from the


·9· · · · insurances.· That's the way that works and


10· · · · that's the way it's set up.· And he paid for it.


11· · · · The borrowers pay for it.· That's the way these


12· · · · are set up.· So all of those issues are


13· · · · something that are very, very narrow.· He


14· · · · wouldn't have known it.· Most lawyers in the


15· · · · country don't even know about it.· And that's


16· · · · something that needs to be raised in the context


17· · · · of this type of case involving a Deutsche Bank


18· · · · securitazation.


19· ·THE COURT:· Wait a minute now.· He signed -- well,


20· · · · his wife signed the mortgage using a power of


21· · · · attorney.· Wasn't all that encompassed in the


22· · · · contract that was signed by -- by your client?


23· ·MR. BARNES:· Well, that originating note and


24· · · · mortgage, Your Honor, was in favor of a third


25· · · · party.







·1· ·THE COURT:· Yeah, I know.· And there was another --


·2· · · · there was an assignment or something, wasn't


·3· · · · there?


·4· ·MR. BARNES:· There were -- had to be at least one


·5· · · · because otherwise it couldn't have gone into a


·6· · · · securitazation trust where Deutsche Bank is the


·7· · · · claim trustee.· And that evokes a whole other


·8· · · · set of issues because when these loans are sold


·9· · · · to the trust, they're -- the originating lenders


10· · · · pay at a discount but they're paid in full.


11· · · · They're paid in advance.· So that's a whole


12· · · · other series of things that Mr. Nelums wouldn't


13· · · · have known about.· And wouldn't have known to


14· · · · raise.· Now, the other --


15· ·MR. KAY:· Your Honor --


16· ·THE COURT:· Let me him finish.


17· ·MR. BARNES:· The other thing, Judge, is where is the


18· · · · prejudice here with allowing Mr. Nelums, through


19· · · · his counsel, to properly oppose the summary


20· · · · judgement motion?· On the one side, the


21· · · · plaintiff is an international investment bank


22· · · · who is stateside subsidiary of the National Bank


23· · · · of Germany with billions -- tens of billions of


24· · · · dollars of assets.· On this side, we have a


25· · · · single homeowner and his primary residence.· Who







·1· · · · we, I suspect, on this side -- on the


·2· · · · plaintiff's side has been made whole to begin


·3· · · · with.· Where is the prejudice with allowing a


·4· · · · hearing before this Court and allowing Mr.


·5· · · · Nelums the opportunity, through his counsel, to


·6· · · · oppose this summary judgement motion?· Where is


·7· · · · the prejudice with a short extension of time or


·8· · · · continuance or whatever you want to call it, to


·9· · · · allow him to do that?· I don't see it based upon


10· · · · the equities of the parties.· And as you know,


11· · · · Judge, in this state, as in most states, equity


12· · · · has broad powers and seeks to do justice for


13· · · · everybody.· Our position is that Mr. Nelums did


14· · · · -- it's sort of like in a criminal case.· When


15· · · · the criminal defendant is being interrogated, he


16· · · · says I want a lawyer and the police keep


17· · · · interrogating him.


18· ·THE COURT:· I asked Mr Nelums when was the last


19· · · · payment made and he said I want to talk to a


20· · · · lawyer.


21· ·MR. BARNES:· I totally understand his position.· He


22· · · · wants -- because that question implicates a lot


23· · · · of issues.


24· ·THE COURT:· Okay.


25· ·MR. BARNES:· Because one -- and one of them is that







·1· · · · would have been the time where when he made a


·2· · · · payment, a portion of his interest payment went


·3· · · · to fund insurances against his risk of default.


·4· · · · The point I'm trying to make, Judge, is -- is


·5· · · · that what we're really asking here for is just a


·6· · · · little fairness and in view of the equities of


·7· · · · the parties, this humongous investment bank


·8· · · · plaintiff versus this single homeowner, just to


·9· · · · give him that shot.· Just to give him that one


10· · · · opportunity at least to argue through a lawyer -


11· · · · - through his lawyers who he's ultimately able


12· · · · to obtain to properly oppose this motion for


13· · · · summary judgement.· And, again, I understand it


14· · · · may denied.· There's going to be res judicata


15· · · · arguments, collateral estoppel arguments, and


16· · · · that's fine.· And we're prepared to address


17· · · · those.· What is Mr. Nelums needs at this point


18· · · · is the opportunity for his first and only


19· · · · lawyers to raise another defense and put it on


20· · · · the record.· And that's what we're asking for,


21· · · · Judge, in equity and in fairness.


22· ·THE COURT:· All right.· Thank you.· Mr. Kay?


23· ·MR. BARNES:· You're welcome.


24· ·MR. KAY: Your Honor, I apologize for jumping up


25· · · · earlier.· The -- if we come back to it, I







·1· · · · understand that.· We still go back to 60(b).· He


·2· · · · mentioned some of the issues with trusts and


·3· · · · state.· The standing issue's already been raised


·4· · · · and ruled upon.· It's already been raised and


·5· · · · ruled upon.· And when we go -- even if we were


·6· · · · to all agree that he may have a meritorious


·7· · · · defense, it's still irrelevant.· Under 60(b)(4)


·8· · · · meritorious defense makes no difference.


·9· · · · 60(b)(4) only looks at due process.· There's


10· · · · been no -- or subject matter jurisdiction or


11· · · · personal jurisdiction.· There's been no


12· · · · allegations of the Court didn't have subject


13· · · · matter or personal jurisdiction.· So that leaves


14· · · · only due process and that one's out the window


15· · · · as well.· We don't agree that there's any type


16· · · · of defense because it's been -- the defenses


17· · · · they're talking about actually raised and ruled


18· · · · upon in previous Court actions.· That's all I


19· · · · have.


20· ·MR. BARNES:· May I have a minute?


21· ·THE COURT:· Yes, sir.


22· ·MR. BARNES:· With all due respect, counsel's


23· · · · confusing the issues.· The issue here today is


24· · · · the 60(b)(4) that Mr. Nelums was denied the


25· · · · opportunity to argue through counsel, which he







·1· · · · requested.· That's it.· That's today issue.


·2· · · · Now, why does he want to do that is a separate


·3· · · · issue.· He wants to do that to be able to raise


·4· · · · and argue a proper opposition to the summary


·5· · · · judgement motion.· And standing is only issue.


·6· · · · In addition to that, standing is a big umbrella


·7· · · · and there's a lot of little umbrellas under


·8· · · · that.· But standing is only one issue.


·9· · · · Foreclosures are not just about standing.


10· · · · There's a lot more going on, especially these


11· · · · kind of cases.· But all that stuff relates to


12· · · · what he would like to be able to present through


13· · · · his lawyers.· He asked to have his counsel to


14· · · · argue it.· That was denied.· We -- it's our


15· · · · position that under 60(b)(4), the order was void


16· · · · because it was entered without the benefit of


17· · · · counsel when he asked for it, just as in the


18· · · · criminal context.· When a -- when a criminal


19· · · · defendant says I want a lawyer and they keep


20· · · · going.· That's all.


21· ·THE COURT:· Okay.· Mr. Kay?


22· ·MR. KAY:· Nothing further, Your Honor.


23· ·THE COURT:· Okay.· The motion's denied.· Mr. Kay, if


24· · · · you'll prepare an order.


25· ·MR. KAY:· Yes, sir.







·1· ·THE COURT:· All right, the next issue is going to be


·2· · · · -- I don't know whether you're going to attempt


·3· · · · an appeal or not but we talked about that in


·4· · · · chambers, obviously.· The next issue will be a


·5· · · · hearing to determine when Mr. Nelums has to move


·6· · · · and that hasn't been requested or set yet.· All


·7· · · · right, -- all right, thank y'all so much.


·8· ·MR. BARNES:· Okay, thank you, Judge.


·9· · · · · · · · · (Whereupon, the hearing was concluded


10· · · · · · · · · at 10:41 am.)
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