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This is a 'Stand Your Ground (SYG) matter.

Anijah Yarnell (Petitioner) is charged with Murder and Possession of a Weapon
During the Comrhission of a Viclent Crime. He maintains he acted in self-defense. He
filed the present motion seeking imrmunity from prosecution:of the charges pursuant to
the South Carolina Protection of Person and Property Act, “the Ac " (8.C. Code Section
16-11-410, et seq.). This Actis-commonly teferred-as ‘thé_ “Stand Your Ground” law

(SYG).!

* The South Carolina General-Assembly provided through'the:Act that a person is immune from criminal
prosecution and civil-action for the use of deadly force in-circumstancés-:ihafc.are permitted by the Act. S.C. Code
‘Section 16-11-450(A). The Act codified the common law Castle Doctrine and extended its reach.. State v.-Glenn,
429'5.C. 108, 838 S:E.2d 491 (2019). .Under thé Castle Dactrine, ohe attacked, without fault on-his part, on his own
premises, has the right, in-establishing his:plea of self-defense, .to claim immunity from the law of retreat, which
ordinarily is.an essential element of the defense: Id.

As directed by thé General Assémbly through the Act, the Castle Dactrifie and the right to stand your ground is
extended beyond a person’s home to include-“an occupied vehicle”. ,'(S:C'..'Code_ Section 16-11-420(A), (B}, (D_),‘.and
(E). Also see 16-11-420(C) where the General Assembly.directed that the rightto stand your.ground is extended

beyond a person’s home or occupied vehicle evén fuirther to any: pi‘ace‘_’a person Has the “right to be.”

Thus, the General Assembly expanded the Castle doctring, and the abiliiY'togéeek immunity from prosecution, not
only to occupied vehicles {sometimes referred to as-a “mobile” Castle doctrine, but alse.to any place a person has
a “right'to be.” :




The South Carolina Supreme Court requires thati,afpjr'et“riat évidentiary hearing be.
conducted to -d'e'term'ine vihether lmmunrty from c‘:rilr»nfihai; p'ros‘eéutte‘n under to the Act

exists. State v. Duncan 392 8. C 404 at 665 709 S E 2d:662 (201 1). The Supreme.

Court explalned the Act drd not sumply create a. new afflrmatlve defense to defeat a.
prosecution from: being ;su_‘r;gessful ,d_;unng a trial, but’ ,rather the General .Assembly
expressly provided for immurify o prevent a prosecuton from occuring. Id.

The pretrial he‘a‘ring is refqtuitedi ,tcf). be -cend‘u"c'ted 'b";e'fér’e‘f:a : t‘;iric":u it judge Id. The
Supreme Court also ma ndated that at Su eh <ér;;;:pretri;a[? hea rmg the circuit cou‘lrt'mu'st"‘ utilize
a "pre‘p'onde'rance of the 'eVidence.” -’(the.tgrfeater‘Wéigﬁt‘- bftheevide‘ nce) ét‘andar’d .ef proof
when consrderrng whether a defendant is: entrtled to rmmumty under the Act. |d., 411.
The person seeklng rmmunlty under the Act bears the burden of proof

The Supreme Court further instructed the crrcurt court that: when determlnmg if the

Act's lmmunltyapp:lre's toa‘:partrcular case, ‘thefdefendant must show by"'a:preponderance:
of the evrdence that he has a valtd clalm of self- defense Therefore all of the elements |

406 S.C.

of self-defense must be consrdered except the:duty to. retreat State v. Curry,

364,752 S:E.2d 263 (2013),

In State v. McCarty, 437 ‘S.C. 355 878 S E2d 902 (2022) the Supreme Court
relterated the elements of setf—defense as

First, the defendant must be wnthout fault in brrngmg on the- drfflculty
Second, the defendant must have actually believed- he was in
imminent danger of losing his life or- sustaining serious bodily. injury, -
* or he actually-was:in such imminent danger: Third, if his defense is
based upon his belief of imminent danger, a: reasonably prudent man
of ordrnary firmness: and courage would have entertained the same
: bellef If the defendant actuatly was in lmmment danger the




save himself fror serious bodily harror losing his own life.2 Fourth,
the defendant had no.other probable means of avoiding the danger of
losing his own life or sustaining serious. bodxly lnjury than fo actas he
did in this-particular instance.? _

Again, the Supreme Court has 're'pelat“ed’[y stated that “[ilt is the fourtt element —
the duty to retreat—that is excused under the: Act and the Castle 'Dioct‘rine-;"’ Id. As
previously noted, in ‘det'e"r-'mihir:fj,g whether a person's belief or fear of imminent danger is
objectiVe'_Iy' r\easo‘n’abl‘e__,_theﬂ-indi\iidual;has the right to.act on ie‘pp'ea‘rahce-, éven.if ¥t’hatbelief'
is ulﬁmate'l'y mistaken. Scott, 424'S.C. at 328, |

In the present 'case, "Pefiiione‘_r claims immunity pursuant to §.C. Code-Section 16-
11. 410(/—\) (1) and (2) Subsectlon (A) prowdes in par‘c that: |

A persén is presumed to have a reasonable fear of 1hm1nent peril of

death: or great bodily injury to himseif...when using deadly:force...if the

person: '

(1) Against'whom the deadly’ force is used is in the process of unlawfully
and forcefully entering or has unlawfully: and forcibly entered: a

..oceupied vehicle, or if he...is attempting to remove another person.

agamst his-will from the ...6ccupied vehicle; and

(2) Who uses deadly force: knows or hias reason to believe. that an
unlawful and forcible entry or unlawful and:forcible act is-occurring or
has oceurred. :

In the present case, the State contends subsection (B) applies ‘which.
states, in part, that the présumption provided in-subsection (A) does not A,a,pply'-i'f‘

the person: -

2 The Supreme Court noted that the referenceto a reasonable belief of imrminent danger echdes lariguage in the
Act énd oliserved that-an individual hasthe right to act on'dppearahces; even if that belief i§ ultimately iistaken.
State v. Scott, 424°5.C. 463,472,819, S:€,2d 116, 120 (2018). The belief must be:objectivVely réasonable: Douglas,
411°5.C, at 328, 768.5.E.2d-at 244. This Courtfinds that Petitioner:met his burden. of proof that he-had an
objectively: reasonable belief of imminent: danger of setious.bodily harm or death.

3 Curry, 406:S. C.at 371, 752.S.E.2d 3t 266, quotlng Statew. Davis; 282 S: C:: 45 46, 317-S:E;2d 452, 453 {1984).




(1) Against whiom the deadly force is used has th‘é right to be inor is a
lawful resident of the dwelling, resu:lent or-occupied vehicle ineluding,
but not hmlted to an owner, lessee ort;tleholder or

(3) Who uses deadly force is e"ng‘aged in an unlawful actiiiity' oris ’ueihg
the dwelhng, residence, or occupied vehicle to further an unlawful
activity.#

The State ¢ontends subsection (B).disqualifies dPeﬁ:tione_r'ffom immunity because
he was -ﬂs‘ing his: occupied' vehicle to .f;Urthe,rvvan unlawful.activity or he -Wa“s:.eng_a‘_ge_d in‘an
(C)_5? Subsection (C) involves situations where deadly for‘ce has been used that doés not
include a dWei,li.n_g,;_resident or ocecupied yehicle,; but rather isa io.la’ce. where the person

~who used deadly force. ;cla_infx"s_ he: has. the “right to' be.” iRe,ce_nﬂ_y, the Supreme Court
instructed the circuit court to perform a proximate cause analysis when considering the
requirements. in -subsection (C) of 16-11-440 that the person afteeke-d (here. Petitioner)

must be someone who was not'engaged in-an uniawfil activity and was in a place where

he had a right to be.. State v. McCarty, 437 S.C. 5558788E2d 902 (2022), citing State

v. Glenn, 429 S.C. 108, 124, 838 S.E.2d 491, 499 (2019)°

*This Court also notes. subsectlon (D) of 16- 11—440 which prowdes in part, that:.
Aperson.who unfawfully and by-force-enters: or attempts to-enter a persoii’s...occupied vehlcle is
presurned to be'doing so with:the ifitent to cofmit an unlawful-act invelving force of a violent
crime-as defined inSection 16<1-60,
Subsection (D) is:not inconsistent with the‘instruction from State.v..Scott,. that an mdlwd ual has the’right to
act on appearance, even if that belief is ultimately mistaken. 424.5.C. 463,472, 819 S.E; 2d 116, 120 (2018).
S See State’s; Reply to Petitionér Brief oh Motiorn Faf ‘Immiunity under Protec_tlon of Person-dnd Property Act 16-11-
440, :
§ The Supreme Court: nowsrequires.circuit courts. during: the:pretrial: hearings:to conducta proxlmate cause analysis
before- determmmg whether a person seeking immunity. under the Act satisfies subsection (C) of 16-11-440, if
applicable;” The.Supreme-Colrt hoted that the circuit corrt in McCarty properly'appliéd 3 proximate cause analysis.
0 examinewhether Glénn {the: shooter.claiming’ imiunity) was engaged in unlawful actlwty at the time-of the
incident. 'In its oral rullng, the circuit'court:found Glenn was not engaged inany unlawful activity—despite the fact
he-was carrying.an‘illegal weapon at'thetime of the. shootmg-—-because his possessiofi was not the proximate cause

of the incident.” 1d.




The Court also explained that “analyzing a defendant's ‘rightto be’ ina .place where
he is attacked under [sub]section 16-11-440(C) without ;céns_idering. proximate cause or
a causal connection to the incident leaves:-an-innocent person’s: ab'i‘li.t«y to seek the Act's
protection up to happenstance; which the Court opined that it did not believe was the
" intent of the Legislature.” Id. at 119-20, '838; S.E.2d at 497. Further, the Court found “a
proximate cause analysis must also be a‘pp‘iiédf to the  unlawful activity -element of
subsectfon (C). Id: As noted below, 'the"-»p:.r.QXima'te cause ?nal_yéis articulated invacCarty.

for subsection (C) cases, has not been extended 1o subsections (A) and.- (B),” and

7 s the Supreme Court fioted in State v. McCarty, the Court has tevisited the Act nuiierous times to establish the
Judxcnal praocedures and requirements that'were not included in the-Act by the legislature. in the course-of this-
development of the practlcal application of the Act in court, the:Supreme Court has concluded that “the circuit
court should perform a proxlmate cause analysus when consrdermg the requurements in: § 16 11 440( ) that the
ha[d] a nght to be ” tatev McCar'gy, 437 S: C 355, 370, 878 S E 2d 902 910 (2022) Cltmg State A Glenn, 429 5.C.
'108, 124, 838 S.E.2d 491,499 {2019). This. prox:mate cause analysis is performed because” ”analyzmg a-defendant’s
‘right to.be”in a place where'he is attacked under §16-11- 440{c) without" consudenng proximate cause or a causal
‘confection to thedncident leaves an iniocent person’s abmty to'séek the'Act’s protection up to happenstance,
which-we (S.upr,eme €ourt) donot believe was the intent of the legislature.” Id..at 119:20, 838 S.£.2d at:497.

Thus, proximate cause analysisis required not because the legislature encoded such a requirement into the text of
‘the Act'but rather because the Supreme,Court eoncluded that, absent the application of this analysis; the purpose
of the Act Wéuld be-impaired arid haphazardly fufictional:when an individual sought protection under.subsection
(C). This-analysis, howeveér, is presently narrowly tailored to subsection {C), as the text indicates that this.inclusion
of ‘proximate:cause-is necessitated by the broader scope of (C) to areas where the.claimant “had a rlght 1o be,”
rather than:the more specn‘”c Iocatlons detailed in subsectlons {A) and.(B).

Furthermove, ih-State'v. Glenn, the Supteme Court provides an instructional walkthrough.of the mechanical action
of the statute-and.its components. It begins with subsection {A), explaining how it.operates to replace the
reasonable fear element of self-defense if the person:claiming self-defense fails within:its prescribed categories.,
The Court then moves on to explain hiow “generally, a defendant will be defaulted iinto:satisfying subséction (C)

. when the tastle doctrine does not apply or he otherwise cannot show hewas éxcused from the duty to retreat”
under subsection (A). Finally; the-Court addre$ses the operation of subsection (C), noting as above that proximate
causeanalysis is needed to.ensure that “the place where he is attacked... [does not leave] an innocent person’s
ability to-seek theAct’s protection up.to happenstance.” id. at-120, 838 §.E.2d at 497. Itis only in this:discussion
that the issue of proximate cause is raised ifithe application of the Act, and the Court concludes that “we find.a
proximate cause analy5|s must be applied to the unlawful-activity element of subsection (C) but-no-mention of;(A)’
or.(B) is. made.




Petitioner does not assert subsection (C) as. his statutory basis for' immunity.
Nevertheless, as will be explained herein, when applying McCarty’s proximate cause test
while examining -subsgeetions; (A) and (B) to the:present facts, the proximate. cause test
does not alter the: present decision that Petitioner has. met his: burden of proof of

establishing self-defense and is entitled to imrn‘_unit’y’ _u_nde,r the: Act.®

The Court concludes’ State v. Glenn by relteratlng that circuit courts are required to conduct a proximate cause
analysus dunng pretrlal hearmgs when determlmng whether a person seeking. lmmumty under the act satisfies

8 As noted, the State contends subsection (C)-applies, and thus; a prox1mate cause analysrs is required. Inthe
present case, the facts'are uncontested: that Petitioner hada right to be:in‘his vehicie. Thus; the occupied vehicle
of subsection:{A} is'met. The State desires the Court to focuson the parking lot in a proximate cause analysis. The
State asserts because.the parking lot was. private property and because Petitioner was:not invited by Remi's family
to be present-{the facts establish Remi had consented to Petitioner. bringing her belongings to hier at Maddmgton
Place), the causal coninection to the incident is'thé Petjtioner’s alleged uritawful:act of trespassing (he:had:no right
to be in the, parkmg Iot) This Courtdisagrées with the State’s factual posmon

The condominium complex; Maddington Place, had a‘commarniarea parking fot. Property ownerswere'to have a
parking sticker on their vehicles and guest wete to havé a hanging tag in order to park their véhicles. The parking
lot'was monitoréd by mairitenancé and mahagement, if a'vehicle did .not havé 3 permit or tag, it was subject to
being towed. Even though the:sign at'the entrance.ofthe property does:not say no trespassing, the property
manager ‘stated the word * prwate" on the sign means no: trespassmg

there'is no pollce or securlty gate The fo[lowmg S|gn is located at the entrance of Maddmgton Place

W:ul}[m 1gton Feace-
PRIVATE
PROPERTY
No improper Vehicles

" OrTrailers
ViolatorsWill Be Towed
Loiw Noise Area

Even though the property manager testified-the propertyis not opento the general public, shé also stated it was™
‘permissible for a person, like defense counsel, to ride thréugh the parkmg lot several times to 1ook around. She
also stated it is also permissible for-deliveries to be:made by FedEx and mail carriers.as:they are technically invited.

Petitionerwas notaware the.a[ea»-wasf.p{ivat‘e property.
When Petitioner drove hisvehicle intothe common area.of the parking lot:to. drop off. Remi’s belongings, he was
not trespassing. Remi.had: «consented to Petitioner bringing her’ belongmgs t6 the complex. Even though he did

not have-a hanging tag; he was not-in violation of Maddington Place’s rules."A vehicle on thé property. for the
purpose 6f making:a delivety of goods does not viglate its posted rules. This Court canhot ¢onclude that Petitioner



RecGht-deglarationS' by the-Supreme Court and the:Court of Appeals have made it
_c_l'ear' that it is-impermissible for the c'iréuit,. court to abdic:ate» its role as a fact-finder to
determine a defendant’s entitlement to immunity under the Aci. State v. Gray, 438 S.C.
130, 882:S.E. 2d 469 (2023). The relevant inquiry is ... whether the.accused has met his
entitlement to immunity by a preponderance of the évidence. A circuit court can no longer
rest its.decision to deny immunity just because conflicting evidence was presented during

the hearing. The circuit court must sit'as the fact-finder at the hearing, weighthe:evidence

presented and reach a conclusion under the Acf. Id., bitihg 'Cérva_n{es-Pa'voh, 426 S.C.
at451, 827 S.E.2d at 569. The failure of circuit court to perform the proper analysis, even
after a defendant is convicted of a serious &rime of murder, can have far reaching effects
to achieving finality to such serious and tragic events. See, McCarty.

The reguired pretrial ‘heafing was 'bo'ndUCt_e‘d, from November 14, 2022 to
Novémber 16, 2022. The State and the Defense were represented by competent and
well-prepared attorneys. Prior to the hearing, ‘both the State and Defense submitted
prehearing briefs. During the hearing, the testimony of sixteen (16) witnésses: were
presented, along with a large. vol.u.m:e-of--'d.oc.:.urhents-, reports and photographs. The gun
and demonstrative aids, were _a!s'd presented.

~.'Afte_r*h,av'ing_- he_ardthe-testirjn'ony of the witnesses -and viewed their demeanor while

testifying, having considered the. stbstance -of their testimony, considered the exhibits,

was engaged.in an unlawful act-at the time of thealtetcation or attempting to commit an unlawful act. Thus, 16-
11-440 {B)(1) (Pennington had no right to be-in-Petitioner’s vehicle) and (B){3) (Petitioner was hot using his vehicle
for ah unlawful purpose) do not disqualify Petitioner from immunity. Nevertheless, based.on the facts presented
to this Court, rmuch like the McCarty case, even if Pétitioner weré to be considéred trespassing when in the
comirhan-area; of the parking 161, his being:in his'vehicle was not-the proximate cause of the attack against him,




and cqnside_redth,e",arguments, of counsels, the following facts are determined by the
_p're‘poh\d"e"r'ancé--o'f the evidence.? | |

‘On May 14, 2020, at approximately 945pm or sometime shortly afterwards, an
altercation occurred between Petition,er"-aandf_Pen‘nington.7§ The altercation ended when
Petitioner fired a .éihgle:,_gun'shot at Peﬁn'ingtone Pe_nninétc)ni passed away from the gun
shot.

Petitioner was ‘Séat_ed in his vehicle até{l times during the altercation and when the
shot was:fired. The driver's side window'was partially d‘(})'wh during the altercation.!' The
bullet's path traveled through the wind‘owﬁ’before"'it struck Pennington in his :Up.b.e'r chest.
Forensic evidénce indicates that Pennington was in \zeryléiés.e% proximity (10-to 12 inches)
to the gun when it was fired. 2 |

| Prior fo the s{‘ho’t being fired, P”én_nington re_,a‘ch‘éda into thg‘ vehicle to strike the
Petitionér and to attemptto @ _r‘ab}‘the;gjuﬁ-. Finger print, palm printahalysis and-eyewitness
te:stindo‘n:y established that Pennington grabbed the. door handle during the altercation.
The greater weight of the-evidence establish that Pennington was aﬁ_e_mpting' to open the:
‘vehicle's door in order to reach Petitioder. The preb,onderahce of the evidence
estébli'she‘s that Petitioner did riot present the gun in;to the «after.ca‘tion Q_ntjl' after

Pennington had approached the vehicle, threatening words such as “get out of the car

?The factual statement in:Footnote 8 are.also'determined by a prependerance.of the-evidence.

w0 Accordmg to records presented, Michael Pennlngton was a:33 year old male at-the time of the altercation who
Awelghed 175 pounds-and;was approximately 5 feet, 9 inches..

1b\While the exact medsurémeént of. how far<down the-wiidow was located: at the time of the altercation cannot be
determined, eye witness testimony: established the window:was down sufficient enough for Pennington to reach
into the vehicle to attempt to punch Petitioner-and attempt to grabthe guii. The windowwas not.up-as asserted
in the State’s pretrial brief.

1 Information from:the autopsy indicates, from the bullet's projection-af'travel into:the torse, that Pennlngton was
bent in a downward position when the bullet was fired. The entry-wound, GSR, and glass. fragments establish that.
he was bent towards the.window at the'time the- ‘gun was fired.

8{%&(



and | will fuek you up” or “get out of the car 56 | .c;ah': fuck you up” were: made by
Pennington, before and after he was reaching into. the vehicle.!® After the gun was
presented, Pennington statéd if you pill a gun then you bétfer pull the trigger.™

Again, .at'allﬂtime‘s:'du_ringi the:altercation, Petitioner.remained in his vehicle. There
was no dispute that Pennington had no owrie‘_'r's”hiP‘ inte‘ﬂést} in .thje: Petitioner's vehicle.

During thie dltercation; Petitioner was on the -t’__elt—,fphdné with -Meii.ss,a- Cannon (a
friend of the Petitioner and Remi). Melissa €annon testified as a witness during the
hearing. Cahnon testified the 'ihCi‘deﬁf' sounded like 'séméone was-trying to-open a car
door. ltwas very Joud. It-seuiided like-several people scfeaming. Sh‘e:heafd Petitioner
say “Is that supposed to -5(13"3[3’-!'1'16:-':; She-also heard another voice say several times “Get
the fuck out of'thevca'r-éhd'lv-will'fuék you up.” Even though she told pelice it:sounded as
if the window was up; the greater weight of the »ev:.iden:cé established the window was
partially down. She said ithe»p.hp,_n,e_;‘-then;Soun'deds-mufﬂed arjd she thought he had dropped
it so she hung up.

Darrin Card, the boyfriend. of Remi's ;Aunt-v-Jenin.l;.fEQr,-“i was in the ;périkin.g. lot the
night of the altercation.. Card testified he was :staﬁdihg"'With Emily when the Pétitioner
drove his car back .into the-parking lot. Petitioner did not pull into a parking space.
(Petitioner's vehicle was. "in"t_h"e_. 'cc)mmoﬁ ‘ared of the parking lot). Card testified he was
too far away to hear the Pefitioner, but he could hear Pennington. The fact Catd testified

he couild not hear Petitioner does not distract-from ’th‘,,,e.: ch'er'withes_s‘es’ statement as to

13"Wl'jile-the,.5tate desires-a cifcumstantial.inference that Petitioner had the gun in the:car to-do harmto his
girlfrieiid, Remi, the record before this‘Court does nét: support such:an‘inference or a factual conclusion.
“Thus, the'burden of proof establishes that 16-1%= 440(A) {1}and (2) are met.

5 Thus, 16- 11—440(5)(1) does.not disqualify: Petitioner from lmmumty

16 jennifer was'in another car in the parking loton the Phone: Jennifer-was fiof called 4s a-withess.




the words spoken. He testified that Pennington approached Petitioner's car and told
Petitioner to go home, no orie wants you here.'” To the police, Pennington’s words were
described by Card as “What's your preblem.” He testified the drivér's window was 2/3 to
% of the way down and the door was closed.”®  He testified Pennington tried to hit
Petitioner through the Win;aow:-,and't‘riéd.. to open the'door. He testified that after punching
Petitioner, Pennington took a step back and said “You .hja’\-te a gun™and then a shot was
fired. |

Emily Cerio, Remi's cousin and Pen‘n-'ingtoni‘s gitifriend, testifisd that Pennington
told Petitioner to leave. She saw the ca_r;-wi,md@wwas;ddwr_f and that Petitioner had a gun.
She testified, at the hearing seeing the: g'unf cocked. She told Peh_nington to “let it go.™
She testified Pennington tfol_d.,_Pé.tiﬁoner, that“h‘e-visafrquv"i‘rgi_nig and if you pull a gun then
you better pull the trigger. Het testimonywas also that li‘ennington 'stepped fo the side
and reached into purich Pefitioner. She also testified .;fh'at"PEhnihgtén' tried to open the
door and that he reached into the car to try to get the:gun. S_he-‘téstifi‘ed that Petitioner
started backing up the car. When Pennington lét go-of tﬁe daoor handle, she heard the
gun shot. |

In her statement to the police, Emily’s version of thie facts was thatshe could see
the windew was down and see the gun. Her statemient indicated. Pennington telling
Petitioner that he was from Virginia and 'fifiiyeup‘ull» z»a.gunl yQu better pull the trigger. After

these' statements, Pennington reached into the car's. window and punched Petitioner.

17 petiticner testlfled ng oneever told hlm to leave, :
¥-some of the withéssesindicated the window was highes. The higher the w:ndow was raised mfers a hlgher
degiee of diffiedity.and determination to punch at Petitioner.




After the punch, her statement indicates Petitioner started backing up, her telling
Pennington to let it go, thé car dd‘or‘-dpehihg,. and ashotbeing fired.

F:"e_ti’ci_one‘r?g testified the alt'e_rcaﬁon' started after he pulled hig vehicle into the
parking lot in the prgximity to where Card, Emily and Pennington were standing. After
asking a general guestion “if Remi was going-to-come get her'-’s‘tu'ff,'” Pennington put his
beer down and screamed “Get the fuck out of the car so 1 can fuck you up.” He testified

Pennington was belligerent and aggressive 2 He testified Pennington’s eyes were wide

9 petitioner was. 23’ years old (Detention:records DOB js July 7, , 1999) at the time-of the heafing. (Detention Center
Records indicate Petitionefwas20 yearsold; 5 feet taIJ and- welghed ‘180 pounds at'the timé of his arrest). His
demeanor while testifying was respéctful t6. both attorneys'while. bemg questnoned He was not argumentatlve or
belligerenit. He appeared nervous, but:also genuine withhis attempts to:give answers to-the questions presented
to him. His demeanor remamed the same even-when pressed by the State. :He was:a-credible witness.

Moareover, tis description-of-his relatibn’ship with Rémi is-aceepted. Rémi'was not called as.a-witness. Petitioner
and other witniésses stated he-dand Remi-often argued with.each other. Petitioner and other withesses also
established that he and Remi were both: young; were hvmg together at the time of: the altercation, she was seven
{7) months pregnant, and had an argument the dayof the dltercation. The argliment. resulted in:Petitioner
wanting to end the rélationship-and briig Remi her belongings:. The messages-also read as Petitioner expressing
his affection for Remi. The messagesindicate he was not hidinghis whereabouts from Remi:. He'sent text
messages-to her letting her know of his presence, that he wanted to.give her her belongings, give her a kiss before
he wént home.and referring to-her as baby.

As-previously.noted, eviderice was presented that:Réemi-and Petitioner spoke by-phone:wherein Remi told him to
leave her belongings.

The text messages and phone calls were substaritial in niimber ahd extraordinary. Pétitioner acknowledged his
regret in sending them. Nevertheless; thiese'messages, evén asmumerous-as they. maybe, do not indicate an intent
to do physical harm to.Remi.

Petitioner’s testirhony and'these messages suppoit-the conclusion that PEtiin’fje_r w'f,e,nt,.,t'o Maddingten Placeto
deliver her belongings-and supportsthe.decision that he was not'engaged;in an unlawful activity:or attempting to
doso. 16-11-440(B)(3) of 16-11-440(C)'do hot:disqualify Petitioner from immunity.

% The.State:ohjected to: the information’ galned fromithe. -autopsyand toxicology report:which Petitioner sought to
use t6- explain Pennington’s aggréssive:behavior. Courtiiey: Johfison, Hofry County Police Forensic Chemist,
testified that cocaine was-folind‘on Pennington. Dr.Robert-Bennett testified that ethanol, caffeine, Benzylagalyn,
{cocaine metabolite), Xanax:and marijuana'were located iiv the blood specimen taken at thé time of autopsy. Dr.
Benriett also provided hi$ opirion as to'the behavior consequencesin a person with these substances’in them. The
State objected to toxicology infermation and argued during closing that 1 maruuana, alcohe! and antidepressants do
not make someohe.more-aggressive. The State asserted, Penmngton did not. mgest anythmg with the intent of
starting a fight-with Petitioner. :




opeh and bulging. H e testified the gun was in the center console and he got fheg‘un out
when Pennington started attacking him and: trying to enter his vehicle. He testified,
Pennington told him if you pull.the gun you betterusé it. He -teétified Pennington tried to
open the door. His testimony was that Pennington was punching with hi‘s right- arm
through the window and that Pennington reached for the gun. At the time the shot was.
fired, he knew Pennington was' trying to hit him and t’a’k_&aihe gun. He t_es‘tiﬁed he had
tried to back up, he did not kndw Pennington’s intentions, ‘he was in fear for his life, and
just fired the gun in Pennington’s general -dir’e‘étion to get: him. off of Rim.

He also testified that Card did not involve himself in the altercation. He testified
that Emily was at first laughing at Pennington, but recalls her later telling Pennington to
stop.2*

As previously noted, the altercation took place in. the p‘arking_ lot c,om.mo‘n area of

a condominium complex called Maddingtori Place. Darla Benoit testified at the hearing.

Based on the facts presented in this pretrial hearing, the intoxication, if any, of Pennington has fot beén
considered:. The first interaction beétween Petitionéer and:Pefinington-on the night of the-altercation was when
Petitioner drove into the parkinglot area, Thereis.no-evidencein therecord {otherthan: Petitioner: seeing
Penmngton place his;beer-on the ground priorto the attack) to suggest Petltloner ‘had'a concern of that
Petitioner’s fear was based on-any substanee consumed by:Pennington’prior to the attack, According to Petitionér,
he had met Pennington. at' other times beforethe altercation, but Had no problems.with him.

2 petitionef also.testified hewas:injured in the altércation. Photographs were presented that reflect, at-best, a
minor:injury fo Petitioner’s'mouth area. The photographs. show a visible'injury to'the inside of Petitioner’s mouth.
Elizabeth Lawson, the Health Administrator for Horry County Detentlon Center, testified that Petitioner reported
his téeth hutt on the 1eft side ,from being hit nn,thejaw Accordmg to records from thé détention center, Petitioner
received !b’gprqfen twicea day.for five ddys. She testified that during thie.almost a month tilme he wasin:the
detention center, Pétitioner took lbuprofen, butreceived no-medical care.or orthodontic care.

pamela Collins, an eriployee of Petitioner’s déntist, testified-her office’s notes do not indicate any of Petitiorier’s.
brackets or braces needed to be fixed.

Also, Petitioner testified that he saw Pennington lift-his shirt and it looked like Periningten started wrapping
something around his hand. He also:téstified it was.dark anid he could ot see anything. Cahrion testified that
after petitioher got out- of']ail Petitioner-told her he'thought Pennington had taken offhis. belt and Wrappéd it
around his hand. The evidence estabhshed that Peénnington did not remove. hlS belt:and that Pennington.was not
armed wuth a weapon during the.altercation.




She was the property manager and hémeéowner association manager for Maddington
Place. Maddington Place is owned by Deerfield Plantation. The complex is private
property. Propert'-y. (ccndominiuhﬁ) ownerse,ar,e:s_uprSéd to have a sticker to park on the
property and guests 'fa'r.éi.'s'j'l;lpp.c’)séd}t‘o have a-hanging tag.. If eitherdonot exist, the vehicle
is subject to being towed. The parking lot is: monitored by: the propérty’s maintenance
and management. The property is not open to the general public. The sign on the
property-indicates it is: private property but it does: not 'reéd no trespassing. There is no
gate; no security guard, and no_ fencing on the property. Significantly, Ms. Benoit
explained that a pe'rs.on who rides '=th'ro'ug_h, the parking lot several times to look around
the property is permissible, as well as ‘emef’rgen_ey’veih‘icle:‘s.-,. and FedEx and mail carrier
personnel 'makih_igi deliveries. When .asked; ‘what does private mean, she.stated, no
trespassing. Based on the fest‘imony of Ms. Benoit and the facts surrounding the
altercation, this Court concludesthe Petitioner’s vehicle being in the cemmon area of the
parking lot did not violate Maddington’s rulés.and commoﬁn practices. Petitioner was in
the common area of the -\pa:r’ki‘r,w."g lot to deliver Remi her belongings.. Petitioner's vehicle
being in Maddington’s parking lot common area was not an-unlawful act. He had been to

the complex before and Remi had provided her consent for Petitioner to be there. 22

22The State afgded that Petitieher.should not be entitled-to immunity for his use of deadly force.against
Penningtofrbecause Petitioner/intended:to harm Remi: The argument was that Pennington was defending Remi.
The:undisputed facts:'wereithat:Remi; assuming; she needed o: be.defended, was upstairs in‘a condominium at the
time of the altercation. ltwas. argued Petmoner “laid’in wait” for 40 mmutes 10 spring-on Remi whén she.
returned. Based on thetotality-of information presented durmg the hearing, this Court:cannet:conclude that
Petitioner had & premeditated motive to do serious bodilyinjury or-death to Remi. The messages dosnot.make any
threat-of bodily harm. He'doesthreaten to tear up pictures of her decéased father-and dispose of her belongings.
Notwithstanding making thesé thireats of property. damage,; he doesinot:carty thrdugh with the threats. This Court
is not.aware of other criminal charges or crimirial. complairits being madesagainst Petitioner. Moreover, as:
previously stated, Remi was.not called-as:awitness. ‘The measure.of Remi’s concern could only be measured by
‘her responses to the' messages:and through third; jpersons; Emlly and Petitiotier. Addmonally, the only information
provided:asto Pennmgtcn 's motive.for attackmg Petltzoner comes’ from Emnily. -As previotsly mentioned in
‘Fdotrigte 2; the referencesto 4 reasonable belief of lmmment danger echoes language in the Act. The' Supreme




Based on the above;, this Court’s finding and conclusion are, the Petitioner has met
his burden of pr:oof’-‘of-’ establishing by & preponderance of the evidence the defense of
self-defense. Petiticher had done nothing to: Penriington to provoke Pennington’s attack
on him while: Petitioner was in. hi‘s-vehi_de. vfi?e‘titib‘nér was not at fault in bringing on the
attack. The facts are such that this Court is convinced that Petitioner believed he was in
imminent danger of losing his life or ststaining serious bodily injury and that he was
actually in such imminent danger during the ,physical ‘é’ttack on him by Pennington.
Petitioner's fear and 'belief’of"immihent;dangevr was real and a reasonable prudent man
of ordinary firminess and courage would have: come: to the same belief.  Also,
circumstance of the attack placed. the Petitioner in -actu,ajl imminent danger and these
circumstances were such that ?.\"Nou:I warrant.a man of ordinary prudence, firmness and
courage to strike the fatal blow in-order to save himself from serious bodily harm or losirig
his-own life. |

Additionally, for purpases of Section "16—..«-11:44‘0(A):,:-the.. Petitioner is entitled to be
presumed to 'h_éve a reasonable fear of imminent peril of death or great bodily injury when
he used deadly force because the person against whom hs used deadly force was in the-
process of unlawfully:and forcefully ént'er.i'_nng:etitioner'SE occupied vehicle and, the person
had attempted to remove Petitioner from his oéoupied vehicle. The requirements of 16-
11-440(A)(1) have been esfafblifshéd. Also, Petitioner has established by a preponderance
of evidence that he was aware that:an unlawful and forcible ;'e‘,ntry';or unlawful and forcible
act was' occurring 'or had occiirred at the time deadly force was used. Thus, the

requirements of 16-11-440(A)(2) have been proven.

Court observed that-an individual has the right to act on appearances, even if that belief is mistaken. Petitioner
had o idea:why he Wis beéirig-attacked by hig assailant.’ ‘




Also, this Court finds. by a prepondérance of the evidence that Section 16-11-
440(B)(1) does not disqualify Petitioner from immuinity because Pennington had no right
to be in‘or to lawfully occupy Petitioner's vehicle. This Court also finds the Petitioner was
not engaging in an unlawful activity nor'was he using the _occupied vehicle to further an

unlawful activity. See, 16-11-440(B)(3).

Therefore, having established his entitlement to immunity by a preponde,rance of
the evidence, this Court finds the Petitioner is immune from prosecution of the present
charges in accordance with S.C. Code Section 16-11-450;

IT'1S SO ORDERED.

April 4, 2023

Jyfige J. Mark Hafes, I
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