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Respondent moves to strike the reference in Appellant’s initial brief and in her
designation of matter to be included in the record on appeal references to certain
subpoenas that were issued during the course of this litigation. Rule 210 SCACR states
that no matter should be included in the record on appeal which was not presented to the
lower court or tribunal. In this case, Appellant is referring to several subpoenas which
were issued by The Aiken County Court of Common Pleas under Respondent’s
attorney’s signature in this litigation. Subpoenas are considered court documents. They
are in fact issued by the court although under current practice they are allowed to be

signed by attomeys. However, the fact remains that a subpoena is a matter of record and



1s considered ti) be a document issued by the Court of Common Pleas where the action is
pending. In fabt, even under current practice if a non-attorney wishes to have a subpoena
issued they must present the subpoena to the court to be signed and issued by the Clerk of
Court. See; Rule 45 SCRCP. In this case the court did not hear argument regarding
subpoenas iSSL;Gd by Respondent at the initial hearing; however, in Appellant’s motion
for reconsideration which was filed on July 3, 2012 (attached as Exhibit A) and later
denied by the éourt, Appellant states that her motion is based upon the record in the case.
Therefore the subpoenas as part of the recofd in the case were in fact considered by the
lower court. Based upon the fact that the subpoenas were considered by the lower court
as part of the r;:cord in the case they are permissible as evidence of the érgument made by
counsel on ‘:thefissue of estopﬁel. Furthermore, since Respondent’s motion specifically
refers to and states that “the motion is based upon the record of this case.” Clearly the
lower court; Wéuld have considered all matters in the record in arriving at its conclusion

to deny Appellants motion for reconsideration.

Furfhe;, Appellant would show that since the subpoenas in question are part of the
record in the cése they along with any other document in the court record may properly
be presente& to the Appellate Court in this appeal. Appellant is not attempting to argue
new matter that was not presented to the lower court, to the contrary Appellant is merely

pointing out and using documents that are part of the record in the case.

Appellant would submit that Respondent’s motion to strike should be denied.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

Doyet A. Early, 111, Circuit Court Judge
Case Number: 2012-CP-02-00392

Marsha TemPIES. ... ..ccvuvvrveneeneeieeieeieiieiiiaieen e Appellant

Netl O. Plush. .o SETORORUURURTOTOT Respondent
PROOF OF SERVICE

I certify that I have served Appellant’s Return to Respondent’s Motion To Strike
Appellant’s Designation of Matter To Be Included In The Record On Appeal And
Corresponding Portions of Appellant’s Initial Brief by depositing a copy of it in the United
States Mail, postage prepaid, on June 21, 2013, addressed to Respondent’s attorney of record as

detailed below.
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Attorney for Appellant
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ATTORNEY AT LAW

137 E. BUTLER STREET, SUITE 6 :
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June 21, 2013

The Honorable Jenny A. Kitchings, Clerk of Court
South Carolina Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211

RE: Marsha Temples v. Neil O. Plush
Civil Action No.: 2012-CP-02-00392

Dear Ms. Kitchings:

Enclosed for filing, please find the original and six (6) copies of the
Appellant’s Return to Respondent’s Motion To Strike Appellant’s Designation of
Matter To Be Included in the Record On Appeal and Corresponding Portions of
Appellant’s Initial Brief. Please file the original and return the clocked copies to
our office in the self-addressed, postage prepaid envelope that I have provided for
your convenience.

By copy of this letter [ am serving same on the Respondent’s counsel of
record. Thank you for your assistance in this matter.

With highest regards, I remain

ARRIGG, JR.

JWC,jr./adr
Enclosure(s)

cc:  Sonja R. Tate, Attorney at Law

N 25 2013
SC Court of Apneals



