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This Court convened a hearing by consent of all parties on May 9, 2013 in Bennettsville,
South Carolina to consider the post-trial rnotions filed by thé. Condemnor, South Carolina
Department of Transportation (“SCDOT”). SCDOT has filed a motion pursuant to SCRCP 59
seeking a new trial nisi remittitur, or in the alternative, a new trial absolute or judgment
notwithstanding the verdict (“JNOV”).  Specifically, SCDOT argues that the jury’s
determination of “just compensation” was not supported by the evidence in the record, and
further, that the Court’s charge on the law of eminent domain improperly influenced the jury’s
verdict in this case. Present and participating at the May 9, 2013 hearing were Andrew F.
McLeod, Esq., on behalf of the South Carolina Department of Transportation, and Robert J.
Sheheen, Esq. and Donglas Jennings, Jr., on behalf of Landowner H.E. Ellerbe.

After considering all arguments of counsel and all briefs and written submissions

provided by counsel, the Court denies SCDOT’s post-trial motions for the following reasons:
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. This case arises from SCDOT’s condemnation of 28.16 acres of the Landowner’s-farm in
Dillon County for the construction of I-73." The parties engaged in extensive settlement
negotiations on the morning of April 8, 2013. After:these negotiations failed, this case-
was tried before a jﬁry in Dillon County on April 8-9, 2013, resulting in a jury verdict in
favor of the Landowner in the amount of Three Hundred Thousand dollars ($300,000.00).
The Court finds that this condemnation cése was thoroughly and érofessionally litigated
by very capable counsel for both parties, and that the jury VerdictAwas well-supported by
the evidence and testimony presented before the jury. The Court.further finds that the
resulting jury verdict of $3OO’000'.00 reflected a reasonable compromise between the
amount presented into evidence by SCDOT as to the value of the land in question —
~ $156,200.00 — and the amount presented and requested by the Landowner - $346,320.00. -
In addition, the testimony by the Landowner as to comparable séles of his property did -

. not constitute error, but was proper evidence for the j'ury to consider along with and as a -
basis for Landowner’s opinioh testimony as to the value of land taken by SCDOT in this -'
case.! The verdict was not “shocking,” but ratﬁér constituted a fair and appropriate
determination of “just compensation” for the taking of a significant pdrtion of the
Landowner’s farm. Accordingly, SCDOT’s post-trial motions on this basis are DENIED.
SCDOT has raised an objection to the followiné language which was a part of the Court’s”
charge on the law of eminent domain at the cioée of the case:

I charge you that, under South Carolina law, any amount awarded .
in this case by the jury as just compensation will not be paid from

Dillon County tax revenues; thus, as local citizens and taxpayers,
the members of the jury have no financial interest in this case.

! The Landowner testified at trial thal he believed his.property-to be worth $8,000.00 per acre; but that he had also
sold various tracts of land over the years, with prices ranging from $1,500.00 per acre to $11,000.00 per acre. -
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- SCDOT asserts that this language improperly influenced the jury and resulted in an
ex;orbitantly high verdict. The Court disagrees and finds that such é charge . was
appropriate and fair-to both parties. The specific reasons for-':_the Court’s decision to
include this languége in its charge were stated in.detail on the record at the hearing on the
post-trial motions. Succinctly stated, given the current fiscal difficulties faced by small,
rural counties such as Dillon, and the concomitant financial burden placed upon the
citizenry, the Court believed it important for the jury to understand that they would have
no financial liability for payment of any “just compensation” award. Therefore,
SCDOT’s post-trial motions on the issue of the Court’s charge on the law of eminent
.domain are DENIED. |
- 4. Prevailing counsel for the Landowner, Attorneys Robert J. -Sheheen and Douglas
_Jennings, Jr., have made a claim for-attorney’s fees and Acosts in the amount of $70,148.45
_in.accordance with S.C. Code Ann.-§ 28-2-510, as-amended, and the cases applicable
thereto. This amount was calculated based on a contingent fee agreement allowing for an -
attorney fee of 33.33% of the amount over the original deposit of $132,000».OO recovered
by verdict. SCDOT has raised an objection to this amount, contending.that it was
justified in pressing this case to trial given the value attributéd to the land by the
_Landowner: SEDOT further asserts that the amount awarded in attorney’s fees should be™
determined based on an iternized accounting of time applied to a reasonable houriy fee
that reflects the reasonable time and effort involved in litigating this-case. The Court
de.nie's SCDOT’s objections and finds the amount requested to be appropriate m this'case: -
Pursﬁant to Vick v. SCDOT, the Court is to consider six factors when assessing an award”

of -avt‘tomey’s fees: “(1) the nature, extent, and difﬁéu_lty of the case; (2) the timg



hecéssarily devoted to the case; (3) professional standing of -counsel; (4) contingency of
compensation; (5) beneficial results obtained; and (6) customary legal fees for similar
servic.es"" 3478.C. 470, 484, 556'S.E.2d 693, 700 (Ct. App..ZOO}). -Edch of these factors
was discussed and spepiﬁc findings made on the record by the Court at the post-trial
heéring in this matter. After considering these factors, as well as tﬁe briefs and affidavits
submitted by counsel, the Court concludeé thét the amount requested for attorney’s fees
and costs in the amount of .$70,148.45 is fair; reasonable, and well within the staridards
applying to such matters pursuantto S.C. Code Ann. § 28;2-5 10 and South Carolina case
law. Therefofe, the total requested sum of Seventy Thousand One Hundred and Forty-

:Eight dollars and .45/100 ($70,148.45) is awarded to the prevailing Landowner’s counsel.
«IT'hat amount éhall' be added to the Judgment entered by the Clerk of Court for Dillor
County in this case; $337,610.95:(including the verdict of $300,000.00 plus interest in the
amount of $37,610.95 since September 16, 2011).

All post-trial motions and issues now having been fully heard, ruled on and decided, IT

IS HEREBY ORDERED 'that a Judgment shall be entered on behalf of the Landowner, H. E.

Ellerbe, in the total amount of Four Hundred and Seven Thousand, Seven Hundred Fifty-

Nine Dollars arid Forty Cents ($407,759.40) with the Clerk of Court-for Dillon County.

IT IS SO ORDERED.

J. Miclfael Bpxley \J U
Chief Admjnistrative Judge

Fourtl Judicial Circuit

Hartsville, South Carolina

May 7/#,_2013
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This judgment was entered on the day of , 2013 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of ., 2013 to attorneys of record or
to parties (when appearing pro se) as follows:

Andrew F. Mcleod, Esquire ' ’ Robert J. Sheheen, Esquire ,>

Douglas Jenpings, Esquire ) /

ATTORNEY (S) FOR THE PLAINTIFF(S)
"CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1. :

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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