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INTRODUCTION 


During the pendency of this appeal, events have occurred that render one of Appellant’s 


issues on appeal moot.  Specifically, Appellant has asked this Court to reverse the lower court’s 


final judgment because (in Appellant’s estimation) it would be impossible to receive a permit for 


the floating office that the Master-in-Equity has ruled is suitable for Appellant’s use at the Broad 


Creek Marina.  After this appeal was filed, the subject permit was issued and the floating office is 


now in active use.  The issuance of the permit was not administratively challenged by Appellant 


through a request for final review and, as a result, is now final.  Therefore, Respondents Broad 


Creek Marina of Hilton Head, LLC, Broad Creek Marina Operations, LLC, Broad Creek Marina 


Properties, LLC (“Landlord”), and Broad Creek Marina Development, LLC (collectively, 


“Respondents”) file this motion to dismiss the appeal in part as to this issue.   


FACTUAL SUMMARY 


As set forth in the briefing before this Court, Appellant J&W Corporation of Greenwood 


(“J&W”) argues that the Master-in-Equity erred by directing Appellant to accept and use a 


“floating office” at the Broad Creek Marina because “the use of such a floating office is specifically 


prohibited under these facts by South Carolina law.”  See Final Brief of Appellant, generally, at p. 


15-19. On July 8, 2022, the South Carolina Department of Health and Environmental Control’s 


Office of Ocean and Coastal Resource Management (“OCRM”) issued Permit Number 


OCRM03232 for the “floating office” at Broad Creek Marina.  A copy of the OCRM Permit is 


attached as Exhibit A. The issuance of the OCRM Permit, which was not challenged by Appellant 


through the contested case procedures, moots the argument presented by Appellant that the use of 


a floating office is prohibited.   The use is specifically authorized through a lawful permit.   
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LEGAL ARGUMENTS 


  The arguments on appeal relating to the opinion of Appellant that the floating office should 


not be allowed because the permit would not be approved should be dismissed, as the permit has 


been approved and the floating office is presently in use. This Court is unwilling to decide 


academic questions or to address issues that do not present an actual controversy: 


The function of appellate courts is not to give opinions merely abstract or 
theoretical matters, but only to decide actual controversies injuriously affecting the 
rights of some party to the litigation. Accordingly, cases or issues which have 
become moot or academic in nature are not a proper subject of review.  
 


See Sloan v. Greenville Cnty., 356 S.C. 531, 552, 590 S.E.2d 338, 349 (Ct. App. 2003); see also 


Wallace v. City of York, 276 S.C. 693, 281 S.E.2d 487 (1981).  However, Appellant is asking this 


Court to opine on an issue that has been administratively resolved and was not appealed.  In light 


of these intervening events, it would be improper for the Court to address a controversy that is no 


longer justiciable. This Court should not accept J&W’s continuing invitation to issue a 


hypothetical, academic opinion about whether a permit for the floating office could be issued when 


it already has been issued.   


  Specifically, J&W argues in this appeal that a plain reading of South Carolina Regulation 


30-12 entitled, “Special Project Standards for Tidelands and Coastal Waters,” promulgated by 


South Carolina’s Department of Health and Environmental Control (“DHEC”), “shows that the 


‘Aqua Lodge’ houseboat proffered by the Defendants and embraced by the Master, cannot be 


properly permitted and used as a floating office in the coastal waters of the Broad Creek Marina.” 


(Appellant’s Initial Brief p. 17).  


On July 8, 2022, OCRM issued the OCRM Permit authorizing the use of a 12’ x 32’ 


floating office adjacent to the existing marina. The Permit states, “[t]he new floating office, which 


is a USCG registered vessel, will be permanently moored at the marina and will be used by the 
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existing barge and ferry service in accord with an existing contract between [J&W and BCM] and 


in compliance with orders from the Beaufort County Court of Common Pleas. This floating office 


will be the only over water office for this marina facility.” (Permit Number OCRM03232).   


  The issuance of the OCRM Permit was not appealed to the Administrative Law Court 


(“ALC”). Pursuant to S.C. Code § 44-1-60, “[t]he staff decision becomes the final agency decision 


fifteen calendar days after notice of the staff decision has been mailed to the applicant, unless a 


written request for final review accompanied by a filing fee is filed with the department by the 


applicant, permittee, licensee, or affected person.” See S.C. Code § 44-1-60(E)(2). The timeframe 


for filing a request with the ALC for a contested case hearing relating to the OCRM Permit has 


lapsed. See S.C. Code § 44-1-60.  The issuance of the OCRM Permit is not subject to collateral 


attack in this proceeding.  If J&W wanted to challenge the issuance of the OCRM Permit, J&W 


had to file a request for final review with the permitting agency.  That did not occur.   


There are additional grounds for partial dismissal for mootness that have arisen. During the 


pendency of this &W’s appeal, Appellant signed a lease with a subtenant, Beaver Skis, LLC d/b/a 


Island Head Water Sports, has signed a lease and is occupying a portion of the floating office to 


conduct water-based business activities, including customer orientation, assisting clients with 


check in and drop off, storage and related water-dependent uses.1 One of J&W’s arguments on 


appeal is that nonwater dependent uses cannot justify a floating office.  First, as noted above, the 


issuance of the OCRM Permit has already provided resolution to this issue.  Secondly, the 


argument is moot because the uses of the floating office have changed during the time period since 


Appellant filed this appeal.  The allowed uses of the floating office by Island Head, as indicated in 


the sublease, are “water-dependent,” as they include watersports, assisting customers engaging in 


 
  1 A redacted copy of the Sublease, which was executed after this appeal was filed, is attached as Exhibit B. 
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watersports, providing training and orientation on how to safely engage in watersports, and related 


uses.  As a result, the argument presented by Appellant is moot due to changed circumstances.   


  Pursuant to Rule 240(c)(3), SCACR, Respondents attach the affidavit of Ellis R. 


Lesemann, Esq. as Exhibit C in support of this partial motion to dismiss.  


  For the reasons set forth above, Respondents respectfully request that the Court dismiss 


J&W’s appeal of the Master-in-Equity’s directive to Appellant to accept and use a “floating office” 


at the Broad Creek Marina on the grounds that “the use of such a floating office is specifically 


prohibited under these facts by South Carolina law.”  See Final Brief of Appellant, generally, at p. 


15-19.  Prior to filing this motion, Respondents asked Appellant to withdraw the argument that is 


the subject of this motion, but Appellant declined.  


 Respectfully submitted, 
 
 


By:  s/Ellis R. Lesemann  
Ellis R. Lesemann (S.C. Bar No. 15315) 
erl@lalawsc.com 
Michelle A. Stewart (S.C. Bar No. 100685) 
mas@lalawsc.com 
LESEMANN & ASSOCIATES LLC 
418 King Street, Suite 301 
Charleston, SC 29403 
(843) 724-5155 
 
Attorneys for Respondents 


April 21, 2023 
Charleston, South Carolina 
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I certify on this date that the Respondents’ Partial Motion to Dismiss Appeal Based on 
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Attorney for Appellant J&W Corporation of Greenwood 
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Exhibit A 


OCRM Permit Number OCRM03232 


  























































 


 


 


 


 


 


 


 


 


 


 


 


 


Exhibit B 


Redacted Commercial Lease between J&W Corporation of Greenwood 
and Beaver Skis, LLC 


 


 


 


 


 


 


 


 


 


 


 


 


 







STATE OF SOUTH CAROLINA 


COUNTY Oli' BEAUFORT 


) 
) COMMERCIAL LEASE AGREEMENT 
) 


THIS COMMERCIAL LEASE ("Lease'') is made and entered into this __ day of 
September, 2020 by and between J & W Corporation of Greenwood ("Landlord''), and Beaver 
Skis, LLC ("Tenant"). 


WHEREAS, Landlord has agreed to lease to Tenant certain portions of property, more 
specifically dock space, located in Broad Creek Marina, within the Town of Hilton Head Island, 
South Carolina (hereinafter refencd to as the "Premises"); and, 


WHEREAS, the Premises being leased are described in Attachment A and below. 


NOW THEREFORE, in reliance upon and in consideration of the representations, 
warranties, covenants and conditions herein contained on the part of Tenant, Landlord hereby 
leases to Tenant, and Tenant hereby rents from Landlord, the herein described Premises upon the 
following terms and conditions: 


A. 


ARTICLI~ 1 


SUMMARY OF FUNDAMENTAL LEASE PROVISIONS 


Specifics: 


Landlord: 


Tenant: 


Use of Premises: 


Term of Lease: 


Security Deposit: 


J & W Corporation of Greenwood 
50 Bush's Branch Road 
Bluffton, South Carolina 29909 


Beaver Skis, LLC 
80 Paddle Boat Lane 
#1007 
Hilton Head, South Carolina 29928 


Commercial Ferry Boat and watet· taxi service from Broad Creek 
Marina (BCM) Hilton Head, South Carolina to Freeport Marina, 
Daufuskie, South Carolina, as well as various water sports related 
services and rentals 


March 1, 2021 through February 28, 2036 


None I 
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Premises Description: 211 linear feet of floating dock space located in Broad 
Creek Marina HS shown in Exhibit 'A' 


Name(s)/ Likeness: 


Rent: 


Notice to Tenant: 


To include but not limited to: Island Head, 
The Daufuskie Difference, Sea Monkeys Watersports 


------calendar month's Gross Sales 
~r water taxi services and all other 
water sports related transactions occurring on the 
Premises. Minimum rent to be paid in each year is to b­


lars and shai'I"bepaid 
w1 un ten (10) days of the en o t 1e contract yeat\ to wit, Mai-ch 
l O of the next year. 


Beaver Skis, LLC 
80 Paddle Boat Lane 
#1007 
Hilton Head, South Carolina 29928 


Notice to Landlord: J & W Corporation of Greenwood 
50 Bush's Branch Road 
Bluffton, South Carolina 29909 


With a copy to: Thomas C. Taylor, c/o Law Office of Thomas C. 
Taylor, LLC, P.O. Box 5550, Hilton Head Island, SC 29938. ~. 


'~ 


In the event of any conflict between the foregoing Summary and the balance of the Lease, 
the latter shall contml. 


B. Description and Location. of the Premises 


Landlord hereby demises and leases unto Tenant, and Tenant hereby rents, and takes of 
and from Landlord, for the term, upon the provisions, covenants and conditions herein set forth, 
the Premises, together with any improvements thereon. 


C. Landlord hereby covenants and warrants that Tenant will have access to no less than fifty 
percent (50%) of the parking spaces as provided to Landlord through a "Lease Agreement" with 
Hilton Head Island Marina as executed on September 23, 1993 and attached hereto as Exhibit 
'B' and as amended in the "Release and Confidential Settlement Agreement" attached hereto as 
Exhibit 'C'. 
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D. Landlord covenants and warrants that Tenant will have access to Landlord's "Point of 
Sale Office" at Broad Creek Marina for reservations and customer intake. "Access" is defined as 
the availability of a desk and sufficient room to operate its computer and phone in Landlord's 
office at Broad Creek Marina. 


A. Duration and Comme~ccment: 


ARTICLll 2 


TERM 


The term of this Lease shall be from March 1, 2021 through Febrnary 28, 2036 ("Term"). 
This Lease does not contain any renewal terms and expires absolutely upon the expirfltion of the 
Term, unless the Parties agre~ otherwise in writing. 


A. Rent: 


ARTICLE3 


RENT 


Tenant shall pay monthly to Landlord by the tenth (10th) day of each month (unless such 
day is a Sunday or legal holiday, in which case it is due 011 the next day that is not a Sunday or 
not a Federal or South Carolina holiday)••• fthe Tenant's (and any 
associated businesses operating from Tenants enused premises at the Broad Creek Marina) 
gross profits earned in the prior month, as rent for the Premises («Rent,,). The first month's rent 
is due April 10, 2021 and continuing throughout the remaining term of this Lease, with the final 
payment due on March 10, 2036. The Rent is due without pdor demand therefore and without 
any deduction or setoff whatsoever, in the amounts set forth in Article 1 (A), above. The rent 
payment shall be made to Landlord's designated agent at the Broad Creek Marina office or at 
such place as the Landlord shall designate, and must be received by 5 p.m. on the 10th day of 
each month, unless such falls on a Saturday or Sunday or legal holiday, in which case the rent 
shall be due on the next business day. 


B. Minimum Annual Rent: 


It is specifically further agreed, and a material part of this Lease between Landlord and 
Tenant, that Tenant will pay total Minimum Annual Rent of at leas 


annually. The balance of the Minimum Annual Rent must be paid 
withm ten (10) days of the end of each year, to wit, March 10 of the next rental year. By \•Vay of 
example, if Tenant's 17 percent renlal payments made during the year March 1, 2021 through 
February 28, 2022, tot~enant must pay an addition y 
March 10, 2022 to meet the required Annual Minimum Ren If, however, Tenant 
has pai~n monthly rent based on the 17 percent of gross sales calculation, between 
March 1, 2021 and Febrnaty 28, 2022, then:~. further pa 1ment is due because Tenant will have 
exceeded the minimum annual rent paymen-1t is further specifically agreed 
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between Latidlord and Tenant that each year of the Lease is a sej)arate and distinct year for 
minimum rent payments, and there shall be no «cany over" nor "credit" from one year to the 
next. Thus, for example, if Tenant pays Landlor n rent between March l, 2021 and 
I•'ebrnary 28, 2022 based upon sales calculation, but !hen pays Landlord 
only-tween March 1, 2022 and February 28, 2023 based upot 
sales during that time period, Tenant must pay to Landlord by March 10, 2023, the additional 
--m~l ih<-lllllni~rly rent payment. T~nant r~c:ives no credit or carry 


for pnor year s payments abov~Landlorcl must receive a 111111111111111 --rom 
Tenant each and every year that this Lease remains in effect. 


With the understanding that this Minimum Annual Rental equates to an average monthly 
minimum ren t is agreed that the Minimum Annual Rent shall be reduced by fifty 
percent (50%) for any month(s) in which either the Old Daufuskie Crab Company Restaurant or 
the Golf Cart Rentals at Freeport Marina are closed for more than thirty (30) days during the 
period of time from March l st to October 31st each and every year that this Lease remains in 
effect. As an example, if the Old Daufuskie Crab Company were to unexpectedly be closed from 
June 10, 2022 until July 20, 2022, then the prorated Minimum Monthly Rental for the months of 
June and July 2022, would be reduced from an mmualizec- month, t~nonth 
for those months, and thus the total Minimum Ammal Rental for the Lease penod ofMal'ch 1, 
2022 through February 28, 2023, would be One Hundred Ten Thousan-Dollars. 


Tenant shall pay to Landlord at the times and in the mattf: herein set forth the Rent 
specified above for the Premises beginning on the tenth day of the month following the 
commencement of this Lease and thereafter throughout the term hereof. Failure to do so will 
trigger a Default as defined and described in this Lease. 


C. Amount: 


Rent shall consist o of Tenanfs (and any associated business') 
Gross Sales from the full prior calendar month, starting with the first payment due April 10, 
2021, consisting o t of Tenant's Gross Sales (and those of any 
associated entity operating on the Premises at the Tenant's behest) specifically for transactions 
which occur on or as a result of the normal and customary use of the Premises by Tenant. For 
purposes of this section, Gross Sales shall also mean the amount of sales of all merchandise or 
services sold or rendered in, on, about or from the Premises by Tenant, whether for cash or credit 
~In addition, Tenant must make total rent payments every year of the Lease of at least 
-s detailed incParngraph A above. 


D. Place of Payment: 


The Rent shall ~e made payable'to the Landlord and delivered to its designated agent at 
the Landlord's office at the Broad Creek Marina, or at such other place as may be designated by 


• Landlord. 
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Time is of the Essence: 


Time is of the essence of the Tenanfs pbligation to pay Rent as herein set forth . .. 
F. Records: 


Tenant shall at all times maintain accurate and complete records of alt Gross Sales in a 
manner consistent with generally accepted accounting principles and practices. Tenant shall also 
deliver to Landlotd at the place ctesignatcd for the paymc11t of Rent, and with::mch Rent a report 


~ ' and statement of the Gross Sales from the Premises for each month of this Lease, which 
statement (hereinafter referred to as "Report") shall be verified to be true, complete and accurate 
by Tenant. Such statement shall also include and detail all gross sales from any other associated 
business operating on the Premises in the prior month. 


ARTICLE4 


POSSF;SSION OF PREMISES 


A. Acceptance of Pl'emises: 
' i 


Tenant shall, by entering into and occupying the i>remises, be deemed to have accepted 
the Premises and to have acknowledged that the same are then in the cpndition called for by this 
Lease. Tenant acknowledges that it is relying solely on its own knowledge with respect to the 
condition of the Premises. Tenant is not relying on the Landlord to disclose or advise Tenant 
with respect to the condition of the Premises. 


Landlord represents and warrants that upon the execution and assignment of this Lease, 
the Premises are in compliance with all applicable ordinances, laws, codes, rnles and regulations 
of the Town of Hilton Head Island, the County of Beaufort, the State of South Carolina, and the 
United States of America. 


B. Additional Dockage: 


Landlord reserves the right to operate its own vessels from Broad Creek Marina at any 
time for any purpose, and to work with other individuals or entities to provide additional 
1ransportation for passengers from Broad Creek Marina to Freeport Marina, operating from the 
dockage retained by Landlord and not a portion of the 211 feet leasehold provided to Tenant 
herein. However, Landlord will provide Tennant the opportunity to match any such proposal for 
the lease of additional dockage within fifteen days of the express notification of offer from 


\ Landlord to Tenant. In the event Tenant elects not lo match the offer, Landlord will be permitted 
to pursue lease with other individuals or entities. 


C. Surrender of the Premises: 


Upon the expiration or sooner termination of the term of this Lease, Tenant shall remove 
any of Tenant's personal property as may be provided herein. Notwithstanding any provision 
hereof to the contrary, the Tenant shall vacate and surrender the Premises within fifteen (15) ? 
years of the date of the termination of this Lease. if/ 


\,rJ ' ~) 


~~ 
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ARTICLES 


USE OF THE PREMlSitS 


Tenant acknowledges that the Premises shall be used for operation of Commercial Fcfl'y 
Boat services and wnler taxi services from Broad Creek Marina to Freeport Marina on Daufuskie 
Island, as well as various water sports related services and rentals. It is the specific understanding 
between Landlord and Tenant that the purpose of this Lease is to provide routine transportation 
of passengers from Broad Creek Marina to Freeport Marina on Daufuskic Island to support 
Landlord,s other businesses on Daufuskie. Island, and TenanCs first priority in use of the 
Premises must always be for the transportation of passengers to Freeport Marina and back. 


B. Timing and Number of Daily Runs: 


From March through November, Tenant will provide a minimum of two (2) round trips 
per day, seven days a week, with the first nm leaving Broad Creek Marina no earlier than 9:00 
AM. and providing a minimum five (5) hour slay for said passengers, Temmt will.use its best 
efforts to add additional runs if there is sufficient demand. Tenants and any sub-tenants or 
assignees will only nm Boat Services from Broad Creek Marina that convey passengers for 
disembarkation to Freeport Marina, and no other location, unless Tenant receives express written 
permission of Landlord prior to beginning such other disembarkations. 


Spccifi()~lly, Landlord and Tenant agree to the foJlowing monthly schedules: 


January- A minimum of one round trip a day. 


February- A minimum of one round trip a day. 


March- Two round trips a day. Minimum of seven passengers on nm #2. 


April- Two round trips a day. Minimum of seven passengers on nm #2. 


May- Two morning round trips seven days a week with an additional late afternoon round 
trip four days a week. 


June- Two morning round trips seven days a week with an additional late afternoon round trip 
four days a week. 


July- Two morning round trips seven days a week with an additional late afternoon round trip 
four days a week. 


August- Two morning round trips seven days a week vvith an additional late afternoon round trip 
four days a week. 


September- Two l'ound trips a day. Minimum of seven passengers on rnn #2. 
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October- Two round tdps a day. Minimum of seven passengers on run #2. 


November- Two round trips a day. Minimum of seven passengers on nm #2. 


December- a minimum of l run round trip a day. 


C. Additional Space: 


Landlord will provide Tenant with appropriate office space within Landlord's office at 
Broad Creek Marina to conduct Tenant's on-site ticketing operation, as weH as allow 
Tenant's employees to use their own computers and telephones in the office to arrange 
reservations for their Broad Creek Marina transportation businesses. In no case shall Landlord be 
required to provide more than one third of its office space to Tenant, and these parties pledge to 
work together on this, and all activities set forth in this Lease, in good faith to promote profitable 
operations for Tenant and rental for Landlord. 


D. J & W Employee Transport: 


Tenant agrees to allow Landlord's employees to ride any of Tenant's vessels on a space 
available basis without charge. If no space is available, then Landlord's employees arn entitled to 
ride roundtrip for a $20 charge per employee, to be credited against Tenant's monthly rental due 
the following month. 


E • Special Events or Expansion of Services: 


Landlord and Tenant agree that any expansion of services or use of the Premises outside 
of Tenant's Commercial Ferry Boat, water taxi or water sports in the future, will be negotiated 
and confirmed by separate written document in the future. 


F. Rules, Regulations and Restrictions: 


Tenant shall at all times during the term of this Lease; at its sole cost and expense: 


(1) Furnish, install and maintain on the Premises, Tenant's personal property deemed 
necessary by Tenant for the Tenant's use of the Premises; 


(2) Maintain the Premises in a clean, neat, safe, sanitary and orderly condition, it 
being understood that no use shall be made or permitted of the Premises or any part 
thereof, nor any acts done, which will violate, make inoperative, or otherwise impair any 
insurance policy at any time held by or in any way fo1· the benefit of the Landlord 
pursuant to any provision of this Lease; 


(3) Comply with all governmental rules, regulations, ordinances, statues and laws 
now or hereafter in effect pertaining to the Premises or Tenant's use thereof~ 
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( 4) Refrain from storing any trash or garbage on the Premises, or creating or 
permitting the creation of any health or fire hazard on the Premises; and, 


(5) Comply with all of the terms and conditions of the Lease Agreement originally 
executed between the Landlord and Broad Creek Marina (a copy of which is attached as 
Exhibit <B'), including but not limited to, the requirement that Tenant purchase all of its 
fuel for any vessels moored at the Premises, from the Broad Creek Marina gas/diesel 
pumps commensurate with the provisions of the original Lease Agreement (Exhibit 'B ') 
concerning pricing. 


Prohibited Operations: 


No usc or operation will be made, conducted or permitted on or with respect to all or any 
part of the Premises, which is obnoxious or a nuisance, including but not limited to the 
following: 


Any noise or sound that is objectionable due to intermittence, beat, frequency 1 shrillness 
or loudness; any obnoxious odor; any noxious, toxic, or caustic or corrosive fuel or gas. 


H. General Authority: 


Tenant agrees to use and occupy and the Premises in a lawful manner and in foll 
compliance with all ordinances, laws, codes, rules and regulations of the Town of Hilton Head 
Island, the County of Beaufort, the State of South Carolina, and the United States of America, 
including all rnles, regulations, ordinances, laws and codes which may be enacted in the future 
by government entity or agency. 


Landlord covenants and warrants that it will place no unreasonable restrictions as to specific 
use of the Premises by Tenant as long as Tenant is in compliance with this intended 
transportation of guests between Broad Creek Marina and Freeport Marina, the underlying Lease 
Agreement attached hereto as Exhibit B, and with all applicable ordinances, laws, codes, rules 
and regulations of the Town of Hilton Head Island, the County of Beaufort, the State of South 
Carolina, and the United States of America. 


ARTICLE6 


RI~PAIRS AND MAINTJt~NANCE 


A. Landlord shall be responsible for the everyday repair and maintenance of the dock which 
forms the Premises, provided that no such damage or repairs were occasioned by the acts of 
Tenant or its guests, servants, invitees, employees, or those there al direction or invitation of 
Tenant. If such repair or maintenance is necessary because of actions of Tenant or its guests, 
servants, invitees, employees, or those there at the direction or invitation of the Tenant, then such 
repairs or maintenance shall be performed by the Tenant within fifteen days. If Tenant fails or 
refbses to perform such repairs or maintenance within that time, then Landlord may perform the 
repairs or maintenance and Tenant shall reimburse the Landlord within fifteen days of 
presentation by Landlord to Tenant of an invoice for the repairs or maintenance. 
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B. Tenant is accepting the Premises in an "as is" condition and represents to Landlord that it 
has inspected same and agrees to its present condition. 


ARTICLE? 


ALTERATIONS 


Tenant shall not make or suffer to be made any changes, alterations or additions to the 
Premises or any part thereof without plans therefor being provided to Landlord, in advance of 
commencement of such work, for Landlord's rcviev,, and written approval. If: during the term 
hereof, any change, alterntion, addition or correction shall be required by any portion thereof, 
Landlord shall first give written consent the1'eto and any such change, alteration, addition or 
correction shall then be made by Tenant at its sole cost and expense. The fact that any such 
changes are non-structural does not in any way negate the terms of this Article. 


A. 


ARTICLES 


INSURANCE AND RELEASE 


Release of Liability and Indemnity: 


Tenant covenants with Landlord that Landlord shall not be liable for any damage or 
liability of any kind or for any ittjury lo or death of persons or damage to the Premises, the 
properly of Tenant or any other person during the term of this Lease from any cause whatsoever, 
by reason of the use, occupancy and enjoyment of the Premises by Tenant. Tenant shall 
indemnify and hold Landlord harmless from any such claims of damages, including attorney's 
fees, at all times during the comse of this Lease. 


B. Insurance: 


Tenant further covenants and agrees that immediately upon the delivery of the Premises 
by Lnndlord to Tenant, Tenant will carry and maintain, at its sole cost and expense, the following 
types of insurance, in the amounts specified and in the form hereinafter provided for: 


(1) Liability and Property Damage: Comprehensive general public liability and 
property damage insurance with a combined bodily injmy, death and propetty damage 
limits, per occurrence, of ONE MILLION ($1,000,000.00) DOLLARS, with a total 
aggregate coverage of at least Two Million Dollars) insuring against any and all liability 
of the insured with respect to said Premises, or arising out of use or occupancy thereof. 
AH such bodily injury liability insurance and properly damage liability insurance shall 
specifically insure the performance by Tenant of the indemnity provisions as to liability 
for injury to or death or persons and injury or damage to property contained in this 
Article. Landlord and the Broad Creek Marina entities that own the Premises shall be 
named as Additionally Insureds under the terms of the Tenant's policies covering the 
Premises. 


-· 
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(2) Landlord Not To Provide Insurance: Landlord shall have no responsibility to 
provide insurance coverage for Tenant or any property of Tenant. 


(3) Policy Form: AH policies of insurance provided for herein shall be issued by 
insurance companies qualified to do business in the State of South Carolina, and shall be 
issued in the names Tenant and such other persons as Tenant specifics from time to time. 
Such policies shall be for the mutual and joint benefit and protection of Landlord, Tenant 
and others hereinabovc mentioned, and executed copies of such policies of insurance or 
certificates thereof shall be delivered to Landlord ·within ten (10) days after delivery of 
possession of the Premises to Tenant and thereafter within thirty (30) days prior to the 
expiration of the term of each such policy. 


(4) Failure of Tenant to Obtain: In the event that Tenant fails to procure and/or 
maintain any insurance required by this Article, or fails to cany insurance required by. 
law or governmental regulation, Landlord may, but without obligation to do so, at any 
time or from time to time, and without notice, procure such insurance and pay the 
premiums therefore, in which event Tenant shall repay Landlord all sums so paid by 
Landlord, together with interest thereon, and any incidental costs or expenses incurred by 
Landlord in connection therewith, within ten (10) days following Landlord>s written 
demand to Tenant for such payment. 


ARTICLE9 


DAMAGE AND RESTORATION 


In case the Premises, are damaged by storm, :fire, explosion or other casualty or 
occurrence, or use or access thereto reduced or rendered impossible by such casualty, then this 
Lease and all obligations of either party to the other shall be governed as follows: 


(1) If Premises are totally destroyed by storm, fire, lightning, earthquake or 
other natural disaster, this Lease s/J((/1 not terminate as of the date of such destmction, and rent 
shall continue. Landlord shall, at its expense, either promptly repair, replace, rebuild or provide 
similar and equivalent substitution of the Premises, al least to the extent of its prior value. 
Landlord shall apply till insurance money received on account of such damage 01' destruction to 
pay the cost of such work in accordance with the stuns allocated or allocable to the Premises. 


(2) If the proceeds of insurance are insufficient to pay the full cost of repair or 
restoration, Landlord shall be responsible for the deficiency. If the insurance proceeds exceed 
such costs, such excess shall be paid to Landlord. 


(3) Except as provided above, the fact that the Premises are destroyed or 
damaged shall not affect the provisions of this Lease and Tenant's obligations under this Lease, 
including the payment of Rent in an amount equal to the average of the monthly Rent amounts 
through that date or other charges which shall continue without any abatement for a period ofup 
to six (6) months. In the event the Premises have not been rebuilt within six (6) months from the 
date of casualty, then Tenant has the option ofterminating the Lease or electing to maintain the 
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Lease in foll force and effoct for an additional three (3) month period so as to allow Landlord to 
complete the reconstruction, with full abatement of rent during that additional three (3) month 
period. If the Premises arc not totally reconstructed at the end of nine (9) months from the date of 
casualty, then either party may cancel this Lease. 


(4) If the Premises are partially damaged by any such casualty, rent shall 
abate in such proportion as use of Premises has been reduced. Provided; however, if Landlord 
does not, within thirty (30) days from the date of such casualty, provide written notice lo Tenant 
of Landlord's intention to restore the Premises within one hundred eighty (180) days of such 
casualty to substantially the same condition as before the casualty occul'red, Tenant may 
terminate this Lease by providing written notification to Landlord within ten (10) days. 
Computation of full rent shall commence again at such time as the Premises are restored to 
substantially the same condition as before the casualty occurred. In determining the proportion 
by which use of the Premises has been reduced, consideration shall be given not only to lhe 
square footage involved, but also the extent of use permitted under applicable ordinances and fire 
codes, and the extent to which the business can reasonably operate effectively as a result of the 
partial damage. 


(5) Landlord shall not be liable for any damages, compensation and claims, 
inconvenience, loss of business or annoyance arising from any repair or rcstorntion of any 
portion of the Premises. 


( 6) If all or any portion of the demised Premises is damaged by fire or other 
casualty caused by the fault or neglect ofTemml or Tenant's agents, then the terms of this Article 
shall not prevail and Tenant shall be responsible for the replacement of the damaged Premises at 
its own expense, first from proceeds of its own insurance, then front Landlord's insurance if any, 
with the cost of all insurance deductibles, co-insmance, or other insurance contribution to be 
borne solely by Tenant. 


(7) There shall be no Rent abatement, and Rent shall continue as an average 
of the prior months' monthly Rent until repaired, if the casualty is the result of Tenant's gross 
negligence or intentional act, or those of any using said Premises with Tenant's permission, 
including employees, agents, servants, invitees, or others. 


A. General Limitations: 


ARTICLE 10 


ASSIGNMENT OR SUBLETTING 


Tenant may, but only with Landlord's advance, express, written consent, assign interest 
in this Lease. For purposes of this Section, an assignment shall be deemed to include a transfer of 
stock and/ or partnership interest in the business of Tenant of twenty-five (25%) percent or more 
and any transfers by operation oflaw or otherwise to any successors of the Tenant. Landlord 
may assign Hs rights and obligations in this Lease lo any purclrnser of Landlord's interest in the 
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underlying Lease at its discretion without input or permission of Tenant, provided Tenant's 
rights continue as set forth herein under any new owner. 


B. Information Required: 


Landlord must receive the following information from the Tenant, prior to considering 
the proposed sublease or assignment: (i) name, legal composition and address of any proposed 
assignee or subtenant, (ii) a complete copy of the proposed assignment agreement or sublease, 
(iii) the best available financial statement of the proposed assignee or subtenant or such other 
statement acceptable to the Landlord, and (iv) a resume ol' some other written evidence of the 
proposed assignee's experience 111 the business opernted at the Premises. The Landlord must 
know the nature of the proposed assignee's or subtenant's business to be carried on in the 
Premises and the payments or other consideration to be given on account of the assignment or 
sublease. Landlord's consent may be withheld for any reason and is purely discretionary. 


A. 


B. 


(1) 


ARTICLEH 


DEFAULT BY TENANT 


Notice of Termination; Landlord's Om.igns: 


The following arc considered Defaults under the terms of this Lease if: 


(1) Tenant shall default in the payment of any sum of money required to be paid 
hereunder and/or the production of any reports or accounting of revenues, and such 
default continues for ten (l 0) days and is not entitled to advance written notice thereof 
from Landlord to Tenant; or, 


(2) Tenant shall default in the performance of any other provision, covenant or 
condition of this Lease on the Tenant to be kept and performed and such default 
continues for ten (10) days after written notice thereof from Landlord to Tenant; or, 


(3) Tenant is adjudicated insolvent or bankrupt in an involuntary proceeding or if a 
receiver of trustee is appointed in such proceeding and such receiver is not removed 
within sixty (60) days after appointment; or, 


(4) Tenant makes and assignment for the benefit of creditors or takes any action 
under any voluntary insolvency or bankrnptcy act; or, 


(5) Any liens are attached against Tenant's equipment and furnishings on or in the 
Premises and are not satisfied or dissolved within thirty (30) days of Tenant receiving 
notice of the same. 


Remedies upon Default 


Upon the occurrence of any Event of Default, the Landlord may: 


Declare this Lease in default immediately, and upon such notice, Tenant shall vacate the 
Premises within ten (10) days of receipt of written notice. All rents due through and 
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including the date of notice of default, shall be due and payable within ten (l O) days of 
the notice to vacate, and/or 


(2) Take any other actions allowed by South Carolina law. 


A. Indemnification: 


ARTICLE 12 


LIENS 


Tenant shall at all times indemnify, save and hold Landlord and the Premises free, clear 
and harmless from any claims, liens, demands, chal'ges, encumbrances 01· litigation arising 
directly or indirectly out of any use, occupancy or activity of Tenant, its agents and employees, 
or out of any work performed, material fumished or obligations incurred by Tenant, its agents 
and hereinafter permitted in this Article, pay ol' cause to be paid for all work performed and 
material furnished to the Premises and wiII keep the Pi·emises free and clear of all mechanic's 
liens and materialmcn' s liens. 


B. Notice to Landlord: 


Should any claim or lien be filed against the Premises, or any action or proceeding be 
instituted affecting the title to the Premises, Tenant shall give Landlord written notice thereof as 
soon as Tenant obtains knowledge thereof. 


ARTICLE 13 


:FORCE MAJEURE 


Whenever a day is appointed herein on which, or a period of time is appointed within 
which, either party hereto is required lo do or complete any act, matter or thing, other than 
payment of performance of a financial obligation hereunder, the time for the doing or completion 
thereof shall be extended by a period of time equal to the number of days on or during which 
such party is prevented from, or is unreasonably interfered with, the doing or completion of such 
act, matter or thing because of strikes, lock-outs, embargoes, unavailability or labor or materials, 
wars, insurrections, rebellions, civil disorder, declaration of national emergencies, Acts of God 
or other causes beyond such party's reasonable control; provider, however, nothing contained in 
this Article shall excuse Tenant from the prompt payment of any rental or other charge required 
of Tenant hereunder except as may be expressly provided elsewhere in this Lease. 


ARTICLE14 


HOLDING OVER 


In the event Tenant shall hold over 01· remain in possession of the Premises with the 
consent of Landlord after the expiration of the stated term of this Lease, or any written extension 
or renewal of the tetm of this Lease, any such holding over or continued possession sh~ill create a 
tenancy from month to month only, upon the same terms and conditions as are herein set forth so 
far as the same are applicable. If the Tenant holds over fol' three months after the expiration of 


i\ 
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the lease term and written notice from the Landlord, the Landlord has the right to recover double 
the value of the use of the Premises, as provided by statute. 


ARTICLE 15 


QUIET POSSESSION 


Except as is provided hereunder, Landlord agrees that Tenant upon paying Rent 
and other payments herein required from Tenant, and upon Tenant's performance of all of the 
provisions, covenants and conditions of this Lease on its part to be kept and performed, may 
quietly have, hold and enjoy the Premises during the term of this Lease, without hindrance or 
interruption by Landlord or anyone lawfill!y or equitably claiming by, through or under any 
persons or parties whatsoever. 


ARTICLE 16 


REMEDIES CUMULATIVJ~ 


The various rights, options, elections and remedies of Landlord and Tenant, respectively, 
contained in this Lease shall be cumulative and no one of them shall be constrncd as exclusive of 
any other, or of any right, priority or remedy allowed or provided fbr by law and not expressly 
waived in this Lease. 


ARTICLE 17 


ATTORNEY'S FEES 


Should either parly hereto institute any action or proceeding at law or in equity to enforce 
or to interpret any provision hereof for damages or other relief by reason of an alleged breach of 
any provision hereof, other than costs which may be included in the judgment, the Landlord and 
Tenant shall each bear its own costs, expenses and attomey's fees. 


ARTICLE 18 


PARTIAL VALIDITY 


If any term, provision, covenant or condition ofthis Lease should be held by a court of 
competent jmisdiction to be invalid, void or unenforceable, the remainder of this Lease shall 
continue in full force and effect and shall in no way be affected, impaired or invalidated thereby. 


ARTICLl~ 19 


1n:coRDATION 


Neither this Lease, nor a memorandum thereof, may be recorded in the Office of the 
Register of Deeds for Beaufort County, South Carolina. 
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ARTICLE20 


CAI>'fIONS, PRONOUNS AND INTE:RPRI~TATION 


The captious appearing at the commencement of the Articles, Sections and Paragraphs 
hereof are descriptive only and intended for convenience in reference to this Lease, and should 
there be any conflict or inconsistency between any such caption and the text of any such Article, 
Section or Paragraph at the head of which it appears, the text of the said Article, Section or 
Paragraph, as the case may be, and not the caption, shall control and govern in the construction 
of the tenns of this Lease. 


B. Pronouns: 


Masculine or feminine pronouns shall be substituted for the neuter form and vice versa, 
and the plural shall be substituted for the singular form and vice i/ersa, in any place or places 
herein in which the context requires such substitution or substitutions. 


C. Interpretation: 


(l) Law: Except as may be expressly limited herein, the laws of the State of South 
Carolina, including statutes of limitation, shall govern the validity, construction and 
effect of this Lease, and shall apply in all respects to any disputes or controversies arising 
out of or pertaining thereto. 


(2) Covenants: Whenever in this Lease any words of obligation or duty are used in 
connection with either party, such words shall have the same force and effect as though 
framed in the form of express covenants on the part of the party obligated. 


(3) Joint and Several Liability: In the event either party hereto now or hereafter 
shall consist of more than one person, firm or corporation, then and in such event all such 
persons, firms or corporations shall be jointly anct severally liable as parties hereunder. 


( 4) Language Construction: The language in all parts of this Lease shall be 
construed, in all cases, according to its fair meaning and not for or against either party 
hereto. 


ARTICLE21 


SUCCESSORS AND ASSIGNS 


Where assignment is permitted under the terms hereof, the terms, provisions, covenants 
and conditions contained in this Lease shall apply to, bind and inure to the benefit of the heirs, 
executors, administrators, legal representatives, successors and assigns of the party hereto 
permitted to make such assignment. 
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ARTI CLJ:C: 22 


ENTIRE AGREEMENT 


A. Notices lo be in Writing: 


Any and all notices and demands by or from Landlord to Tenant, or by or from Tenant to 
Landlord, required or desired to be given hereunder shall be writing and shall be validly given or 
made id served either personally or if deposited in the United States mail, regular first class mail, 
postage prepaid. If such notice or demand be served personally, service shall be conclusively 
deemed made at the time of such personal service. If such notice or demand be served by regulm· 
first class 1m1il, in the manner herein provided, service shall be conclusively deemed made at 
forty-eight ( 48) hours after the deposit thereof in the United States mail addressed to the party to 
whom such notice or demand is to be given. 


B. Notices to Landlord: 


Any notice or demand to Landlord shall be addressed to Landlord at the address specified 
in Paragraph A. of Article 1, with a copy to his attomey set forth in Paragraph A of Article l. 


C. Notices to Tenant: 


Any notice or demand to Tenant shall be addressed to Tenant at the Premises or to the 
address specified in Paragraph A of Article I hereof. 


D. Change of Address: 


Any party hereto may change its address for the purpose of receiving noiices or demands 
as herein provided by a written notice given in the manner aforesaid to the other party hereof} 
which notice of change of address slml I not become effective, however, until the actual receipt 
thereof by the other party. 


ARTICLE23 


ACCORD AND SATISFACTION 


Payment by Tenant or receipt by Landlord of a lesser amount than the rent or other 
charges herein stipulated shall be deemed to be on account of the earliest due stipulated rent or 
other charges, and no endorsement or statement on any check or any letter accompanying any 
check payment as rent or other charges shall be deemed an accord and satisfaction, and 
Landlord's acceptance of such check or payment shall be without prejudice to Landlord's right to 
recover the balance of such rent or other charges or pursue any other remedy in this Lease to the 
Tenant. 


{) 
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ARTICLE24 


DRAli'TING PARTY 


No party to this Leaso shall be deemed to have drafted it, it being the result of a 
negotiated and arm's length transaction between two (2) sophisticated parties. 
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IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day and 
year first-above written. 


WITNI~SSES: 


WITNESSI~S: 


LANDLORD: .T & W Corpol'ation of 
Greenwood 


By: 


William P. Scurry 


Its: -------------
President 


TENANT: Beaver Skis, LLC 


Its: --------------







 


 


 


 


 


 


 


 


 


 


 


 


 


Exhibit C 


Affidavit of Ellis R. Lesemann, Esq. 
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