From: Ann G. Cunniffe

To: Court Of Appeals Filings

Cc: bramspoint@roadrunner.com; Ellis Lesemann; tom@thomastaylorlaw.com; Michelle Stewart; Donna Taylor
(Other); Nina M. Thomas

Subject: Respondents" Partial Motion to Dismiss in J & W Corporation v. Broad Creek Marina, 2020-000862

Date: Friday, April 21, 2023 6:22:04 PM

Attachments: Respondents" Partial MTD with POS & exhibits attached.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon.

Attached for filing please find Respondents’ Partial Motion to Dismiss Appeal Based on Mootness in
the above-referenced matter. This matter is currently scheduled for oral argument on May 4, 2023.

Sincerely,

Ann

Ann G. Cunniffe

Lesemann & Associates LLC
418 King Street, Suite 301
Charleston, SC 29403
Phone: (843) 724-5155

Email: agc@lalawsc.com
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at (843) 724-5155 and destroy all copies of this message and any attachments.
You will be reimbursed for reasonable costs incurred in notifying us.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Master-In-Equity

The Honorable Marvin H. Dukes, 111, Master-In-Equity
Beaufort County

Appellate Case No. 2020-000862
Trial Court Case No. 2018-CP-07-1622

J & W Corporation of Greenwood,

Appellant,

Broad Creek Marina of Hilton Head, LLC;

Broad Creek Marina Operations, LLC; Respondents,
Broad Creek Marina Properties, LLC;

Broad Creek Marina Development, LLC,

RESPONDENTS’ PARTIAL MOTION TO DISMISS APPEAL BASED ON MOOTNESS

Ellis R. Lesemann

Lesemann & Associates LLC

418 King Street, Suite 301
Charleston, South Carolina 29403
(843) 724-5155

Attorneys for Respondents





INTRODUCTION

During the pendency of this appeal, events have occurred that render one of Appellant’s
issues on appeal moot. Specifically, Appellant has asked this Court to reverse the lower court’s
final judgment because (in Appellant’s estimation) it would be impossible to receive a permit for
the floating office that the Master-in-Equity has ruled is suitable for Appellant’s use at the Broad
Creek Marina. After this appeal was filed, the subject permit was issued and the floating office is
now in active use. The issuance of the permit was not administratively challenged by Appellant
through a request for final review and, as a result, is now final. Therefore, Respondents Broad
Creek Marina of Hilton Head, LLC, Broad Creek Marina Operations, LLC, Broad Creek Marina
Properties, LLC (“Landlord”), and Broad Creek Marina Development, LLC (collectively,
“Respondents™) file this motion to dismiss the appeal in part as to this issue.

FACTUAL SUMMARY

As set forth in the briefing before this Court, Appellant J&W Corporation of Greenwood
(“J&W?”) argues that the Master-in-Equity erred by directing Appellant to accept and use a
“floating office” at the Broad Creek Marina because “the use of such a floating office is specifically
prohibited under these facts by South Carolina law.” See Final Brief of Appellant, generally, at p.
15-19. On July 8, 2022, the South Carolina Department of Health and Environmental Control’s
Office of Ocean and Coastal Resource Management (“OCRM”) issued Permit Number
OCRMO03232 for the “floating office” at Broad Creek Marina. A copy of the OCRM Permit is
attached as Exhibit A. The issuance of the OCRM Permit, which was not challenged by Appellant
through the contested case procedures, moots the argument presented by Appellant that the use of

a floating office is prohibited. The use is specifically authorized through a lawful permit.
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LEGAL ARGUMENTS

The arguments on appeal relating to the opinion of Appellant that the floating office should
not be allowed because the permit would not be approved should be dismissed, as the permit has
been approved and the floating office is presently in use. This Court is unwilling to decide
academic questions or to address issues that do not present an actual controversy:

The function of appellate courts is not to give opinions merely abstract or

theoretical matters, but only to decide actual controversies injuriously affecting the

rights of some party to the litigation. Accordingly, cases or issues which have

become moot or academic in nature are not a proper subject of review.

See Sloan v. Greenville Cnty., 356 S.C. 531, 552, 590 S.E.2d 338, 349 (Ct. App. 2003); see also
Wallace v. City of York, 276 S.C. 693, 281 S.E.2d 487 (1981). However, Appellant is asking this
Court to opine on an issue that has been administratively resolved and was not appealed. In light
of these intervening events, it would be improper for the Court to address a controversy that is no
longer justiciable. This Court should not accept J&W’s continuing invitation to issue a
hypothetical, academic opinion about whether a permit for the floating office could be issued when
it already has been issued.

Specifically, J&W argues in this appeal that a plain reading of South Carolina Regulation
30-12 entitled, “Special Project Standards for Tidelands and Coastal Waters,” promulgated by
South Carolina’s Department of Health and Environmental Control (“DHEC”), “shows that the
‘Aqua Lodge’ houseboat proffered by the Defendants and embraced by the Master, cannot be
properly permitted and used as a floating office in the coastal waters of the Broad Creek Marina.”
(Appellant’s Initial Brief p. 17).

On July 8, 2022, OCRM issued the OCRM Permit authorizing the use of a 12° x 32’

floating office adjacent to the existing marina. The Permit states, “[t]he new floating office, which

is a USCG registered vessel, will be permanently moored at the marina and will be used by the
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existing barge and ferry service in accord with an existing contract between [J&W and BCM] and
in compliance with orders from the Beaufort County Court of Common Pleas. This floating office
will be the only over water office for this marina facility.” (Permit Number OCRMO03232).

The issuance of the OCRM Permit was not appealed to the Administrative Law Court
(“ALC”). Pursuant to S.C. Code § 44-1-60, “[t]he staff decision becomes the final agency decision
fifteen calendar days after notice of the staff decision has been mailed to the applicant, unless a
written request for final review accompanied by a filing fee is filed with the department by the
applicant, permittee, licensee, or affected person.” See S.C. Code § 44-1-60(E)(2). The timeframe
for filing a request with the ALC for a contested case hearing relating to the OCRM Permit has
lapsed. See S.C. Code § 44-1-60. The issuance of the OCRM Permit is not subject to collateral
attack in this proceeding. If J&W wanted to challenge the issuance of the OCRM Permit, J&W
had to file a request for final review with the permitting agency. That did not occur.

There are additional grounds for partial dismissal for mootness that have arisen. During the
pendency of this &W’s appeal, Appellant signed a lease with a subtenant, Beaver Skis, LLC d/b/a
Island Head Water Sports, has signed a lease and is occupying a portion of the floating office to
conduct water-based business activities, including customer orientation, assisting clients with
check in and drop off, storage and related water-dependent uses.! One of J&W’s arguments on
appeal is that nonwater dependent uses cannot justify a floating office. First, as noted above, the
issuance of the OCRM Permit has already provided resolution to this issue. Secondly, the
argument is moot because the uses of the floating office have changed during the time period since
Appellant filed this appeal. The allowed uses of the floating office by Island Head, as indicated in

the sublease, are “water-dependent,” as they include watersports, assisting customers engaging in

! A redacted copy of the Sublease, which was executed after this appeal was filed, is attached as Exhibit B.
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watersports, providing training and orientation on how to safely engage in watersports, and related
uses. As a result, the argument presented by Appellant is moot due to changed circumstances.

Pursuant to Rule 240(c)(3), SCACR, Respondents attach the affidavit of Ellis R.
Lesemann, Esq. as Exhibit C in support of this partial motion to dismiss.

For the reasons set forth above, Respondents respectfully request that the Court dismiss
J&W’s appeal of the Master-in-Equity’s directive to Appellant to accept and use a “floating office”
at the Broad Creek Marina on the grounds that “the use of such a floating office is specifically
prohibited under these facts by South Carolina law.” See Final Brief of Appellant, generally, at p.
15-19. Prior to filing this motion, Respondents asked Appellant to withdraw the argument that is

the subject of this motion, but Appellant declined.

Respectfully submitted,

By: s/Ellis R. Lesemann
Ellis R. Lesemann (S.C. Bar No. 15315)
erl@lalawsc.com
Michelle A. Stewart (S.C. Bar No. 100685)
mas(@lalawsc.com
LESEMANN & ASSOCIATES LLC
418 King Street, Suite 301
Charleston, SC 29403
(843) 724-5155

Attorneys for Respondents
April 21, 2023
Charleston, South Carolina
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Master-In-Equity
The Honorable Marvin H. Dukes, 111, Master-In-Equity

Beaufort County

Appellate Case No. 2020-000862
Trial Court Case No. 2018-CP-07-1622
J & W Corporation of Greenwood,

Appellant,

Broad Creek Marina of Hilton Head, LLC;

Broad Creek Marina Operations, LLC; Respondents,
Broad Creek Marina Properties, LLC;

Broad Creek Marina Development, LLC,

PROOF OF SERVICE

I certify on this date that the Respondents’ Partial Motion to Dismiss Appeal Based on
Mootness was served on Appellant’s counsel by depositing a copy of the same in the U.S. Mail,
postage prepaid, properly addressed as follows:

Thomas C. Taylor, Esq.
Law Offices of Thomas C. Taylor, LLC
Post Office Box 1808
Bluffton, South Carolina 29910-1808

Attorney for Appellant J&W Corporation of Greenwood





April 21, 2023
Charleston, South Carolina

By:

Respectfully submitted,

s/Ellis R. Lesemann

Ellis R. Lesemann (S.C. Bar No. 15315)
erl@lalawsc.com

Michelle A. Stewart (S.C. Bar No. 100685)
mas@Jlalawsc.com

LESEMANN & ASSOCIATES LLC

418 King Street, Suite 301

Charleston, SC 29403

(843) 724-5155

Attorneys for Respondents
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Exhibit A
OCRM Permit Number OCRM03232





Pdhec

Healthy People. Healthy Communities

July 08, 2022

Broad Creek Marina
C/0 Roger Freedman

PO Box 21584 91 7199 9991 7?0303 0131 2343
Hilton Head, SC 29925

Re: QCRMO03232
Dear Mr. Freedman:

The Office of Ocean and Coastal Resource Management (the Department) has reviewed your application to make
modifications to an existing marina at 18 Simmons Road, Hilton Head, Beaufort County, South Carclina and has issued a
permit for this work. You should carefully read the description of the authorized project and special conditions that have
been placed on the permit, as these conditions may medify the permitted activity. In addition, there are a series of
general conditions that should be reviewed. The original and one photocopy of the permit, as issued, are enclosed. After
carefully reading the permit, if you wish to accept the permit as issued, sign and date in the signature block entitled
"PERMITTEE" on the original version of the permit and return it to this Department. Keep the photocopy for your
records.

PLEASE READ CAREFULLY: You are required to sign and return the original version of your permit to this

Department. If this permit is not signed and returned within thirty {30) days of issuance, OR appealed within 15
days as described on the enclosed “Guide to Beard Review”, the Department reserves the right to cancel this
permit. Please carefully review the enclosed “Guide to Board Review” for information and deadlines for

appealing this permit.

We have also enclosed a “request for a construction placard” card. You must send in this card before the time
you wish to start construction. At that time a construction placard will be sent to you to post at the
construction site.

PLEASE NOTE: You are not authorized to commence work under the permit until we have received the original version
of the entire permit signed and accepted by you, and a construction placard has been issued and posted at the
construction site. The receipt of this permit does not relieve you of the responsibility of acquiring any other federal,
state, or local permits that may be required. Please return the signed permit to the following address:

Office of Ocean and Coastal Resource Management
1362 McMillan Ave, Suite 400
Charleston, 5C 29405

Critical Area Permitting Section
Enclosure

Ec:

S.C. Department of Health and Envircnmental Contral
2600 Bull Strest, Columbia, SC 29201 {803} 898-3422 www.scdhec.gov





South Carolina Board of Health and Environmental Control
Guide to Board Review

Pursuant to 8.C. Code Ann. § 44-1-60

The decision of the South Carolina Department of Health and Environmental Control (Department} becomes the final agency decision
fifteen (15) calendar days after notice of the decision has been mailed to the applicant, permittee, licensee and affected persons who
have requested in writing to be notified, unless a written request for final review accompanied by a filing fee in the amount of $100 is
filed with Department by the applicant, permittee, licensee or affected person.

Applicants, permittees, licensees, and affected parties are encouraged to engage in mediation or settlement discussions during the final
review process.

If the Board declines in writing to schedule a final review conference, the Department’s decision becomes the final agency decision
and an applicant, permittee, licensee, or affected person may request a contested case hearing before the Administrative Law Court
within thirty (30) calendar days after notice is mailed that the Board declined to hold a final review conference. In matters pertaining
to decisions under the South Carolina Mining Act, appeals should be made to the South Carolina Mining Council.

I. Filing of Request for Final Review

1.

A written Request for Final Review (RFR) and the required filing fee of one hundred dollars ($100) must be received by
Clerk of the Board within fifteen {15) calendar days after notice of the staff decision has been mailed to the applicant,
permittee, licensee, or affected persons, If the 15" day occurs on a weekend or State holiday, the RFR must be received by
the Clerk on the next working day. RFRs will not be accepted after 5:00 p.m.
RFRs shall be in writing and should include, at a minimum, the following information:
The grounds for amending, modifying, or rescinding the staff decision;
a statement of any significant issues or factors the Board should consider in deciding how to handle the matter;
the relief requested,;
a copy of the decision for which review is requested; and
mailing address, email address, if applicable, and phone number(s) at which the requestor can be contacted.
RFRs should be filed in person or by mail at the following address:
South Carolina Board of Health and Environmental Control
Attention: Clerk of the Board
2600 Bull Street
Columbia, South Carolina 29201
Alternatively, RFR’s may be filed with the Clerk by facsimile (803-898-3393) or by electronic mail
{boardclerk@dhec.sc.gov).
The filing fee may be paid by cash, check or credit card and must be received by the 15™ day.
If therc is any perceived discrepancy in compliance with this RFR filing procedure, the Clerk should consult with the
Chairman or, if the Chairman is unavailable, the Vice-Chairman. The Chairman or the Vice-Chairman will determine
whether the RFR is timely and properly filed and direct the Clerk to (1) process the RFR for consideration by, the Board or
(2) return the RFR and filing fee to the requestor with a cover letter explaining why the RERwVESHOLL ficly or pri ﬁ"%:rl;x filed.
Processing an RER for consideration by the Board shall not be interpreted 5.4 Waiverof aiifhaldini ondefénse’by the agency

in subsequent proceedings concerning the RFR. G lss S %

If the RFR will be processed for Board consideration, the Clerk will send aa, l%nowl@@géﬁgﬁt of RER tg the'Requ t‘§ and
the applicant, permittee, or licensee, if other than the Requestor. All pefSonalland finanicial identify g information Wil be
redacted from the RER and accompanying documentation before the REFRSS refCased to the Board, Department staff or the
public.

If an RFR pertains to an emergency order, the Clerk will, upon receipt, immediately provide a copy of the RER to all Board
members. The Chairman, or in his or her absence, the Vice-Chairman shall based on the circumstances, decide whether to
refer the RFR to the RFR Committee for expedited review or to decline in writing to schedule a Final Review Conference. If
the Chairman or Vice-Chairman determines review by the RFR Committee is appropriate, the Clerk will forward a copy of
the RFR to Department staff and Office of General Counsel. A Department response and RFR Committee review will be
provided on an expedited schedule defined by the Chairman or Vice-Chairman.

The Clerk will email the RFR to staff and Office of General Counsel and request a Department Response within eight (8)
working days. Upon receipt of the Department Response, the Clerk will forward the RFR and Department Response to all
Board members for review, and all Board members will confirm receipt of the RFR to the Clerk by email. If a Board
member does not confirm receipt of the RFR within a twenty-four (24} hour period, the Clerk will contact the Board member
and confirm receipt. If a Board member believes the RFR should be considered by the RFR Committee, he or she will

1
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10.

respond to the Clerk’s email within forty-eight (48) hours and will request further review. If no Board member requests
further review of the RFR within the forty-eight (48) hour period, the Clerk will send a letter by certified mail to the
Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the Requestor, stating the Board will not
hold a Final Review Conference. Contested case guidance will be included within the letter.

NOTE: If the time periods described above end on a weekend or State holiday, the time is automatically extended to 5:00
p.m. on the next business day.

If the RFR is to be considered by the RFR Commitiee, the Clerk will notify the Presiding Member of the RFR Committee
and the Chairman that further review is requested by the Board. RFR Commitiee meetings are open to the public and will be
public noticed at least 24 hours in advance.

Following RFR Committee or Board consideration of the RFR, if it is determined no Conference will be held, the Clerk will
send a letter by certified mail to the Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the
Requestor, stating the Board will not hold a Conference. Contested case guidance will be included within the letter.

II. Final Review Conference Scheduling

if a Conference will be held, the Clerk will send a letter by certified mail to the Requestor, with copy by regular mail to the
applicant, permittee, or licensee, if not the Requestor, informing the Requestor of the determination.
The Clerk will request Department staff provide the Administrative Record.
The Clerk will send Notice of Final Review Conference to the parties at least ten (10} days before the Conference. The
Conference will be publically noticed and should:

o include the place, date and time of the Conference;
state the presentation times allowed in the Conference;
state evidence may be presented at the Conference;
if the conference will be held by committee, inctude a copy of the Chairman’s order appointing the committee; and
inform the Requestor of his or her right to request a transcript of the proceedings of the Conference prepared at
Requestor’s expense.
If a party requests a transcript of the proceedings of the Conference and agrees to pay all related costs in writing, including
costs for the transcript, the Clerk will schedule a court reporter for the Conference.

III. Final Review Conference and Decision

L.

b

5.0 Sl St

The order of presentation in the Conference will, subject to the presiding officer’s discretion, be as follows:
= Department staff will provide an overview of the staff decision and the applicable law to include [10 minutes]:
= Type of decision (permit, enforcement, ete.) and description of the program.
= Parties
= Description of facility/site
= Applicable statutes and regulations
= Decision and materials relied upon in the administrative record to support the staff decision.
»  Requestor(s) will state the reasons for protesting the staff decision and may prov1de ev1dcnce to support amending,
modifying, or rescinding the staff decision. [15 minutes] NOTE: Thegbtirde for(s)
= Rebuttal by Department staff [ 15 minutes]
= Rebuttal by Requestor(s) [10 minutes]
Note: Times noted in brackets are for information only and are sujner . ' Final
Review Conference or by the presiding officer. s IRET
Parties may present evidence during the conference; however, the rules of evidence do not apply ik wd
At any time during the conference, the officers conducting the Conference may request additional 1nformat10n and may
question the Requestor, the staff, and anyone else providing information at the Conference.
The presiding officer, in his or her sole discretion, may allow additional time for presentations and may impose time limits
on the Conference.
All Conferences are open to the public.
The officers may deliberate in closed session.
The officers may announce the decision at the conclusion of the Conference or it may be reserved for consideration.
The Clerk will mail the written final agency decision (FAD) to parties within 30 days after the Conference. The written
decision must explain the basis for the decision and inform the parties of their right to request a contested case hearing
before the Administrative Law Court or in matters pertaining to decisions under the South Carolina Mining Act, to request a
hearing before the South Carolina Mining Council.. The FAD will be sent by certified mail, return receipt requested.
Communications may also be sent by electronic mail, in addition to the forms stated herein, when electronic mail addresses
are provided to the Clerk.

The above information is provided as a courtesy; parties are responsible for complying with all applicable legal requirements.
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SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
OFFICE OF OCEAN AND COASTAL RESCURCE MANAGEMENT

CRITICAL AREA PERMIT & COASTAL ZONE CONSISTENCY CERTIFICATION
Permittee(s): Roger Freedman, Broad Creek Marina
Permit Number(s) OCRM03232

Date of [ssuance: July 08, 2022

Expiration Date: July 08, 2027

Location: On and adjacent to Broad Creek at 18 Simmons Road, Hilton Head
Beaufort County, South Carolina (TMS#: R510-011-000-007F-0000)

This permit is issued under the provisions of S. C. Code Ann. Section 48-39-10, et seq., and 23A S.C. Code Ann. Regs. 30-1
through 30-18, as amended. Please carefully read the project description and special conditions that appear on
this permit/certification as they will affect the work that is aliowed and may modify the work from that shown
on the submitted plans. All special conditions attached to the permit will take precedent over submitted plans.
The general conditions are also a part of this permit/certification and should be read in their entirety. The S. C.
Contractor's Licensing Act of 1999, enacted as S.C. Code Ann. Section 40-11-5 through 430, requires that all construction
with a total cost of $5,000 or more be performed by a licensed contractor with a valid contractor's license for marine
class construction, except for construction performed by a private landowner for strictly private purposes. Your
signature on and acceptance of this permit denotes your understanding of the stated law regarding use of licensed
contractors. All listed special and general conditions will remain in effect for the life of the permit. This applies to
permittee, future property owners, or permit assignees.

DESCRIPTION OF THE PROJECT, AS AUTHORIZED

The plans submitted by you, attached hereto, show the work consists of the following: After-the-fact authorization for a
12’ x 32" floating office adjacent to the existing marina. The floating office replaced a previously existing floating office
that was removed in 2004 due to concerns of structural integrity. The new floating office, which is a USCG registered
vessel, will be permanently moared at the marina and will be used by the existing barge and ferry service in accord with
an existing contract between |W Corporation of Greenwood and Broad Creek Marina of Hilton Head, LLC and in
compliance with orders from the Beaufort County Court of Common Pleas. This floating office wilt be the only over
water office for this marina facility.

SPECIAL CONDITIONS

1. The operations of the facility shall be reviewed by the Department as deemed appropriate, but at least every
five years. Based on this review, the Department may require, among other things, changes or additions to
the Operations and Maintenance Manual (manual) to address any water quality or other environmental
problems. The Operations and Maintenance Manual submitted for this facility dated February 4, 2022 is
made a part of this permit and must be followed in the operation of this facility unless otherwise amended in
writing by OCRM. The manual must be reviewed and revised to keep it up-to-date with existing facilities and
operations. The manual must be in accordance with R. 30-12(E)(6) or the Rules and Regulations for Permitting
in the Critical Areas of the Coastal Zone and with OCRM's Marina/Commercial Dock Operations and
Maintenance Manual Requirements.





The floating office will be limited to water dependent uses only including operating a commercial ferry,
operating a commercial barge operation, operating tour services, renting jet-skis, and boat rental excursion
and fishing boats as outlined in Section 12 of the Lease Agreement between Broad Creek Marina and J& W
Corporation executed on September 23, 1993. Food and beverage services, clothing sales, or other non-water
dependent uses are prohibited.

That upon completion of construction activities, all undeveloped disturbed areas, including those impacted
for access, must be immediately restored to pre-project elevations and stabilized.

The discharge of any kind of waste into state waters, including, but not limited to, garbage, refuse, trash or
debris, will be prohibited at the marine facility.

Any painting, major engine repair, or other maintenance which may result in a discharge to the water must
be performed in a designated upland site and not in or over the waters of the facility.

An as-built survey of the dock must be submitted to the Department within 90 days from completion of
construction. The survey must be performed by a registered land surveyor, must show all components of the
dock, and must list the starting and ending coordinates of the dock walkway in the SC State Plane Coordinate
System, which can be obtained by survey-grade Global Positioning System equipment.

In the event that any historic or cultural resources and/or archaeological materials are found during the
course of work, the applicant must notify the State Historic Preservation Office and the South Carolina
Institute of Archaeology and Anthropology. Historic or cultural resources consist of those sites listed in the
National Register of Historic Places and those sites that are eligible for the National Register. Archaeological
materials consist of any items, fifty years old or older, which were made or used by man. These items include,
but are not limited to, stone projectile points (arrowheads), ceramic sherds, bricks, worked wood, bone and
stone, metal and glass objects, and human skeletal materials.






PERMITTEE'S ATTENTION IS DIRECTED TO GENERAL CONDITIONS NUMBERS FOUR (4) AND FIVE (5). BY ACCEPTANCE OF
THIS PERMIT, PERMITTEE IS PLACED ON NOTICE THAT THE STATE OF SOUTH CAROLINA, BY ISSUING THIS PERMIT, DOES
NOT WAIVE TS RIGHTS TO REQUIRE PAYMENT OF A REASONABLE FEE FOR USE OF STATE LANDS AT A FUTURE DATE IF
SO DIRECTED BY STATUTE.

THE PERMITTEE, BY ACCEPTANCE OF THIS PERMIT AGREES TO ABIDE BY THE TERMS AND CONDITIONS CONTAINED
HEREIN AND TO PERFORM THE WORK IN STRICT ACCORDANCE WITH THE PLANS AND SPECIFICATIONS ATTACHED
HERETO AND MADE A PART HEREOF.ANY DEVIATION FROM THESE CONDITIONS, TERMS, PLANS AND SPECIFICATIONS
SHALL BE GROUNDS FOR REVOCATION, SUSPENSION OR MODIFICATION OF THIS PERMIT AND THE INSTITUTION OF
SUCH LEGAL PROCEEDINGS AS THE DEPARTMENT MAY CONSIDER APPROPRIATE.

Permit Number: OCRM03232

Your signature below, as permittee, indicates that you accept and agree to comply with the terms and
conditions of this permit.

PERMITTEE(S) DATE
Roger Freedman, Broad Creek Marina

This permit becomes effective when the State official, designated to act for the Office of Ocean and Coastal
Resource Management, has signed below.

0 el 1822
EA VERMlTTlN&ﬁQJEfT MANAGER DATE

Sarah E. Reed
Or Other Authorized State Official






GENERAL CONDITIONS:

This construction and use permit is expressly contingent upon the following conditions which are binding on the
permittee:

1.

10.

il

The permittee, in accepting this permit, covenants and agrees to comply with and abide by the provisions and
conditions herein and assumes all responsibility and liability and agrees to save the Department and the State
of South Carolina, its employees or representatives, harmless from all claims of damage arising out of
operations conducted pursuant to this permit,

If the activity authorized herein is not constructed or completed within five years of the date of issuance, this
permit shall automatically expire. A request, in writing, for an extension of time shail be made not less than
thirty days prior to the expiration date.

All authorized work shall be conducted in a manner that minimizes any adverse impact on fish, wildlife and
water quality.

This permit does not relieve the permittee from the requirements of obtaining a permit from the U. S. Army
Corps of Engineers or any other applicable federal agency, nor from the necessity of complying with all
applicable local laws, ordinances, and zoning regulations. This permit is granted subject to the rights of the
State of South Carolina in the navigable waters and shall be subject, further, to all rights held by the State of
South Carolina under the public trust doctrine as well as any other right the State may have in the waters and
submerged lands of the coast.

This permit does not convey, expressly or impliedly, any property rights in real estate or material nor any
exclusive privileges; nor does it authorize the permittee to alienate, diminish, infringe upon or otherwise restrict
the property rights of any other person or the public; nor shall this permit be interpreted as appropriating
public properties for private use.

The permittee shall permit the Department or its authorized=age
inspections at any time deemed necessary to ensure that thesagtivity
terms and conditions of this permit. S o0

atives to make periodic
fify actgrdancg with the

Any abandonment of the permitted activity will require restoration of the area’tol
determined by the Department

This permit may not be transferred to a third party without prior written notice to the Department, either by
the transferee’s written agreement to comply with all terms and conditions of this permit or by the transferee
subscribing to this permit and thereby agreeing to comply.

If the display of lights and signals on any structure or work authorized herein is not otherwise provided for by
law, such lights and special signals as may be prescribed by the United States Coast Guard shall be installed and
maintained by and at the expense of the permittee.

The permit construction placard or a copy of the placard shall be posted in a conspicuous place at the project
site during the entire period of work.

The structure or work authorized herein shall be in accordance with the permit, as issued, and shall be
maintained in good condition. Failure to build in accordance with the permit, as issued, or failure to maintain
the structure in good condition, shall result in the revocation of this permit.





12.

13.

14,

5.

16.

The authorization for activities or structures herein constitutes a revocable license, The Department may
require the permittee to modify activities or remove structures authorized herein if it is determined by the
Department that such activity or structures violates the public’s health, safety, or welfare, or if any activity is
inconsistent with the public trust doctrine. Modification or removal under this condition shall be ordered only
after reasonable notice stating the reasons therefore and provision to the permittee of the opportunity to
respond in writing. When the Permittee is notified that the Department intends to revoke the permit, Permittee
agrees to immediately stop work pending resolution of the revocation.

The Department shall have the right to revoke, suspend, or modify this permit in the event it is determined the
permitted structure (1) significantly impacts the public health, safety and welfare, and/or is violation of Section
48-39-150, (2) adversely impacts public rights, (3} that the information and data which the permittee or any
other agencies have provided in connection with the permit application is either false, incomplete or inaccurate,
or (4} that the activity is in violation of the terms and/or conditions, including any special conditions of the
permit. That the permittee, upon receipt of the Department’s written intent to revoke, suspend, or modify the
permit has the right to a hearing. Prior to revocation, suspension, or modification of this permit, the
Department shall provide written notification of intent to revoke to the permittee, and permittee can respond
with a written explanation to the Department{South Carolina Code Section 1-23-370 shall govern the
procedure for revocation, suspension or modification herein described).

Any modification, suspension or revocation of this permit shall not be the basis of any claim for damages
against the Department or the State of South Carolina or any employee, agent, or representative of the
Department or the State of South Carolina.

All activities authorized herein shall be, if they involve a discharge or deposit into navigable waters or ocean
waters, at all times consistent with all applicable water quality standards, effluent limitations, and standards of
performance, prohibitions, and pretreatment standards established pursuant to applicable federal, state and
local faws.,

Extreme care shall be exercised to prevent any adverse or undesirable effects from this work on the property of
others. This permit authorizes no invasion of adjacent private property, and the Department assumes no
responsibility or liability from any claims of damage arising out of any operations conducted by the permittee
pursuant to this permit,
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Oceen and Coastal
Resource Management

REQUEST FOR DHEC-OCRM CONSTRUCTION PLACARD

FERMIT #

PERMITTEE/PROPERTY OWNER:

ADDRESS:

Please indicate below the date on which you will begin actual work on your project as authorized by the enclosed permit. Then simply drop
this card in the mail to our office. You will receive a construction placard, good for six months, that must be posted at the work site. Ifthe
work is not finished by that time, please contact our office to obtain wn additional placard. However, do not request a placard if you are not

ready to begin construction.

DATE OF INITIATION OF CONSTRUCTION:

PERMIT HOLDER/PROPERTY OWNER OR AGENT SIGNATURE:

LICENSE NUMBER:

CONTRACTOR:

*If q licensed contractor is not listed in the blank space above, then ihe Permitiee/Properly Owner is required fo fist himself/herself as
contractor with ne license mumber. In any event, unlicensed contraciors serving as Agent for the Permittee/Property Owner will not receive
the construction placard since this would be in violetion of the S. C. Contractor's Licensing Act of 1999. The 8. C. Contractors Licensing Act
of 1999 requiires that all construction with a total cost of 35000 or mare must be performed by a licensed contractor with a valid contracior's
license for marine class construction, except for construction performed by a private landowner for sirictly private pUrpOses.

MAJLING ADDRESS TO SEND PLACARD:

WATERWAY:

CITY:

COUNTY:

Please mail completed request form to the DHEC-OCRM office in your area:

Charleston: Myrile Beach: Beaufort:
SCDHEC-OCRM SCDHEC-OCRM SCDHEC-OCRM
1362 McMillan Ave, 627 Shine Ave. 104 Parker Drive
Suite 400 Myrtle Beach, SC 29577 Beaufort, SC 29906

Charlesten, SC 29405

DHEC 3311 (6/2019}





Exhibit B

Redacted Commercial Lease between J&W Corporation of Greenwood
and Beaver Skis, LLC





STATE OF SOUTH CAROLINA ) .
) COMMERCIAL LEASE AGREEMENT

COUNTY OF BEAUFORT )

THIS COMMERCIAL LEASE (“Lease”) is made and entered into this day of
September, 2020 by and between J & W Corporation of Greenwood (“Landlord”), and Beaver
Skis, LLLC (“Tenant™).

WHEREAS, Landlord has agreed to lease to Tenant certain portions of property, more
specifically dock space, located in Broad Creek Marina, within the Town of Hilton Head Island,
South Carolina (hereinafter referred to as the “Premises”™); and,

WHEREAS, the Premises being leased are described in Attachment A and below.

NOW THEREFORE, in reliance upon and in consideration of the representations,
watranties, covenants and conditions herein contained on the part of Tenant, Landlord hereby
leases to Tenant, and Tenant hereby rents from Landlord, the herein described Premises upon the
following terms and conditions:

ARTICLE 1
SUMMARY OF FUNDAMENTAL LEASE PROVISIONS

A, Specifics:
Landlord: J & W Corporation of Greenwood

50 Bush’s Byanch Road
Bluffton, South Carolina 29909

Tenant: Beaver Skis, LLC
80 Paddle Boat Lane
#1007
Hilton Head, South Carolina 29928

Use of Premises; Commercial Ferry Boat and water taxi service from Broad Creek
Marina (BCM) Hilton Head, South Carolina to Freeport Marina,

Daufuskie, South Caroling, as well as various water sports related
services and rentals E '

Term of Lease: March 1, 2021 through February 28, 2036

Security Deposit: None ;






LEASE AGREFMENT
1 & W Corporation of Greenwood and Beaver Skis, LLC
Page 2 of i8

Premises Description: 211 linear feet of floating dock space located in Broad
Creck Marina as shown in Exhibit ‘A’

Name(s)/ Likeness:  To include but not limited to: Island Head,
The Daufuskie Difference, Sea Monkeys Watersports

Rent: —caiendar month’s Grogs Sales
as related to Ferry Boat or water taxi services and all other

waler sports related transactions occurring on the

Premises. Minimum rent to be paid in each yearis to b

lars and shall be paid
within ten (10) days of the end of the contract year, to wit, Maich
10 of the next year.

Notice to Tenant: Beaver Skis, LI.C
80 Paddle Boat Lane
#1007
Hilton Head, South Carolina 29928

Notice to Landlord:  J & W Corporation of Greenwood
50 Bush’s Branch Road
Bluffion, South Carolina 29909

With a copy to: Thomas C. Taylor, ¢/o Law Office of Thomas C.
Taylor, LL.C, P.O. Box 5550, Hilton Head Island, SC@29938.

1

In the event of any conflict between the foregoing Summary and the balance of the Lease,
the latter shall conirol.

B. Description and Location of the Premises

Landlord hereby demises and leases unto Tenant, and Tenant hereby rents, and takes of
and from Landlord, for the term, upon the provisions, covenants and conditions herein set forth,
the Premiscs, together with any improvements thereon.

C. Landlord hereby covenants and warrants that Tenant will have access to no less than fifty
percent (50%) of the parking spaces as provided to Landlord through a “Lease Agreement™ with
Hilton Head Island Marina as executed on September 23, 1993 and attached hereto as Exhibit
‘B* and as amended in the “Release and Confidential Settlement Agreement” attached hereto as
Exhibit ‘C’.

4
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LEASE AGREEMIENT
1 & W Corporation of Greenwood and Beaver Skis, 11C
Page 3 of 18

D. Landlord covenants and warranis that Tenant will have access to Landlord’s “Point of
Sale Office” at Broad Creek Marina for reservations and customer intake. “Access” is defined as
the availability of a desk and sufficient room to operate its computer and phone in Landlord’s
office at Broad Creek Matina.

ARTICLE 2
TERM
A, Duration and Commencement:

The term of this Lease shall be from March 1, 2021 through February 28, 2036 (“Term™),
This Lease does not contain any renewal terms and expires absolutely upon the expiration of the
Term, unless the Parties agree otherwise in writing.

ARTICLE 3
RENT
A, Rent:

Tenant shall pay monthly to Landlord by the teath (10th) day of each month (unless such
day is a Sunday or legal holiday, in which case it is due on the next day that is not a Sunday or

not a Pederal or South Carolina holiday)wf the Tenant’s (and any
associated businesses operating from Tenant’s demised premises at the Broad Creek Marina)

gross profits earned in the prior month, as rent for the Premises (“Rent”), The first month’s rent
is due April 10, 2021 and continuing throughout the remaining term of this Lease, with the final
payment due on March 10, 2036. The Rent is due without prior demand therefore and without
any deduction or setoff whatsoever, in the amounts set forth in Article 1 (A), above. The rent
payment shail be made to Landlord’s designated agent at the Broad Creek Marina office or at
such place as the Landlord shall designate, and must be received by 5 pm. on the 10th day of
each month, unless such falls on a Saturday or Sunday or legal holiday, in which case the rent
shall be due on the next business day.

B. Minimum Annual Reni:

It is specifically further agreed, and a material part of this Lease between Landlord and

Tenant, that Tenant will pay fotal Minimum Annual Rent of at leas
annually. The balance of the Minimuim Annual Rent must be paid

within ten (10} days of the end of each year, to wit, March 10 of the next rental year. By way of
example, if Tenant’s 17 percent rental payments made during the year March 1, 2021 through
February 28, 2022, tot enant must pay an addition (i NN /
Match 10, 2022 to meet the required Annual Minimum Ren (N If, however, Tenant
has pai(—n monthly rent based on the 17 percent of gross sales calculation, between
March 1, 2021 and February 28, 2022, then no further payment is due becanse Tenant will have
exceeded the minimum annual rent paymcnd]t is further specifically agreed 0

p7
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LEASE AGREEMENT
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between Landlord and Tenant that each year of the Lease is a separate and distinct year for
minimum rent payments, and there shall be no “carry over” nor “credit” from one year to the
next. Thus, for example, if Tenant pays Landlor n rent between March 1, 2021 and
February 28, 2022 based upon sales calculation, but then pays Landlord
only [N tvveen March 1, 2022 and February 28, 2023 based upor
sales during that time perjod, Tenant must pay to Landlord by March 10, 2023, the additional
met th rinimum yearly rent payment, Tenant receives no credit or canry
for prior year’s payments abovdl,andiord must receive a minimum (g TEREINGCGvor
Tenant each and every year that this Lease remains in effect,

With the understanding that this Minimum Annual Rental equates to an average monthly
minimum ren tis agreed that the Minimum Annual Rent shall be reduced by fifty
percent (30%) for any month(s) in which either the Old Daufuskie Crab Company Restaurant or
the Golf Cart Rentals at Freeport Marina are closed for more than thirty (30) days during the
period of time from March st to October 3 Lst each and every year that this Lease remains in
effect. As an example, if the Old Daufuskie Crab Company were to unexpectedly be closed from
June 10, 2022 antil July 20, 2022, then the prorated Minimum Monthly Rental for the months of
June and July 2022, would be reduced from an annualized month, t month
for those months, and thus the total Minimum Annual Rental for the Lease period of March 1,
2022 through February 28, 2023, would be One Hundred Ten Thousand il Dollats.

Tenant shall pay to Landlord at the times and in the matige herein set forth the Rent
specified above for the Premises beginning on the tenth day of the month following the
commencement of this Lease and thereafter throughout the term hereof, Failure to do so will
{rigger a Default as defined and described in this Lease,

C. Amount:

Rent shall consist o of Tenant’s (and any associated business)
Gross Sales from the full prior calendar month, starting with the first payment due April 10,
2021, consisting o t of Tenant’s Gross Sales (and those of any
associated entity operating on the Premises at the Tenant’s behest) specifically for transactions
which occur on or as a result of the normal and customary use of the Premises by Tenant. For
purposes of this section, Gross Sales shall also mean the amount of sales of all merchandise or
services sold or rendered in, on, about or from the Premises by Tenant, whether for cash or credit
card basis In addition, Tenant must make total rent payments every year of the Lease of at least

ds detailed inParagraph A above,

D. Place of Payment;

The Rent shall be made payable'to the Landlord and delivered to its designated agent at
the Lan@diord’s office at the Broad Creek Marina, or at such other place as may be designated by
Landlord.

34
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B, Time is of the Bssence:

Time is of the essence of the Tenant’s obligation to pay Rent as herein set forth.
&
F. Records; 5

Tenant shall at all times maintain accurate and complete records of all Gross Sales in a
manner consistent with generally accepted accounting principles and practices. Tenant shall also
deliver to Landlord at the place designated for the payment of Rent, and with such Rent a report
and statement of the Gross Sales from the Premises for each month of this Lea%c, which
statement (hereinafter referred to as “Report”) shall be verified to be true, complete and accurate
by Tenant. Such statement shall also include and detail all gross sales from any other associated
business operating on the Premises in the prior month.

ARTICLE 4
POSSESSION OF PREMISES

A, Acceptance of Premises:

v i
Tenant shall, by entering into and occupying the Premises, be deemed to have accepted
the Premises and to have acknowledged that the same are then in the cpndition called for by this
Lease. Tenant acknowledges that it is relying solely on its own knowledge with respect to the
condition of the Premises, Tenant is not relying on the Landlord to disclose or advise Tenant
with respect to the condition of the Premises.

Landlord represents and warrants that upon the execution and assignment of this Lease,
the Premises are in compliance with all applicable ordinances, laws, codes, rules and regulations
of the Town of Hilton Head Island, the County of Beaufort, the State of South Carolina, and the
United States of America.

B, Additional Dockaﬁ:é:

Landlord reserves the right to operate its own vessels from Broad Creek Marina at any
time for any purpose, and to work with other individuals or entities to provide additional
transportation for passengers from Broad Creek Marina to Freeport Marina, operating from the
dockage retained by Landlord and not a portion of the 211 feet leasehaold provided to Tenant
herein. However, Landlord will provide Tennant the opportunity to match any such proposal for
the lease of additional dockage within fiftecen days of the express notification of offer from

% Landlord to Tenant. In the event Tenant elects not to match the offer, Landlord will be permitted

to pursue lease with other individuals or entities.

C. Surrender of the Premises;

Upon the expiration or sooner termination of the term of this Lease, Tenant shall remove
any of Tenant’s pecsonal properly as may be provided herein. Notwithstanding any provision
hereof to the contrary, the Tenant shall vacate and surrender the Premises within fifteen (15) /
years of the date of the termination of this Lease. @ /7
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ARTICLE 5
USE OF THE PREMISES

A. Permitted Uses:

Tenant acknowledges that the Premises shall be used for operation of Commercial Ferry
Boat services and water taxi services from Broad Creek Marina to Freeport Marina on Daufuskie
Island, as well as various water sporis related services and renfals. It is the specific understanding
between Landlord and Tenant that the purpose of this Lease is to provide routine transportation
of passengers from Broad Creek Matina to Freeport Marina on Daufuskie Island to support
Landlord’s other businesses on Daufuskie Island, and Tenant’s first priority in use of the
Premises must always be for the transportation of passengers to Freeport Marina and back,

B, Timing and Number of Daily Ruas:

From March through November, Tenant will provide a minimum of two (2) round trips
per day, seven days a week, with the fitst run leaving Broad Creek Marina no earlier than 9:00
AM. and providing a minimum five (§) hour stay for said passengers, Tenant will.use its best
efforts to add additional runs if there is sufficient demand. Tenants and any sub-tenants or
assignees will only run Boat Services from Broad Creek Matina that convey passengers for
disembarkation to Freeport Marina, and no other location, unless Tenant receives express written
permission of Landlord prior to beginning such other disembarkations.

Specifically, Landlord and Tenant agree 1o the following monihly schedules:

January- A minimun of one round trip a day.

February- A minimum of one round trip a day.

March- Two round trips a day. Minimum of seven passengers on run #2,
April- Two round trips a day. Mininmum of seven passengers on run #2.

May- Two morning round trips seven days a week with an additional late afternoon round
trip four days a week.

June- T'wo morning round trips seven days a week with an additional late afternoon round trip
four days a week, :

July- Two morning round trips seven days a week with an additional late afternoon round trip
four days a week.

August- Two morning round trips seven days a week with an additional late afternoon round trip
four days a week,

September- T'wo round trips a day. Minimum of seven passengers on ran #2, i /

N/
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October- Two round trips a day. Minimum of seven passengers on run #2,
November- Two round trips a day. Minimum of seven passengers on run #2.
December- a minimum of 1 run round trip a day.

C. Additional Space:

Landlord will provide Tenant with appropriate office space within Landlord’s office at
Broad Creek Marina to conduct Tenant’s on-site ticketing operation, as well as allow
Tenant’s employees to use their own computers and telephones in the office to arvange
reservations for their Broad Creek Marina transportation businesses. In no case shall Landlord be
required to provide more than one third of its office space to Tenant, and these parties pledge to
work together on this, and all activities set forth in this Lease, in good faith to promote profitable
operations for Tenant and rental for Landlord.

D. J & W Emplovee Transport:

Tenant agrees to allow Landlord’s employees to ride any of Tenant’s vessels on a space
available basis without charge, If no space is available, then Landlord’s employees are entitled to
ride roundirip for a $20 charge per employee, to be credited against Tenant’s monthly rental due
the following month.

E. Special BEvents or Expansion of Setvices:

Landlord and Tenant agree that any expansion of services or use of the Premises outside
of Tenant’s Commercial Ferry Boat, water taxi ot water sports in the future, will be negotiated
and confirmed by separate written document in the future.

F. Rules, Repulations and Restrictions:

Tenant shall at all times during the term of this Lease, at its sole cost and cxpense:

(1) Furnish, install and maintain on the Premises, Tenant’s personal property deemed
necessary by Tenant for the Tenant’s use of the Premises;

(2) Maintain the Premises in a clean, neat, safe, sanitary and orderly condition, it
being understood that no use shall be made or permitted of the Premises or any part
thereof, nor any acts done, which will violate, make inoperative, or otherwise impair any
insurance policy at any time held by or in any way for the benefit of the Landlord
pursuant to any provision of this Lease;

3) Comply with all governmental rules, regulations, ordinances, statues and laws Z/
now or hereafler in effect pertaining to the Premises or Tenant’s use thereof] )
I
v W’j
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G Refrain from storing any trash or garbage on the Preniises, or creating or
permitting the creation of any health or fire hazard on the Premises; and,

6) Comply with all of the terms and conditions of the Lease Agreement originally
executed between the Landlord and Broad Creek Marina (a copy of which is attached as
Exhibit ‘B*), including but not limited to, the requirement that Tenant purchase all of its
fuel for any vessels moored at the Premises, from the Broad Creek Marina gas/diesel
pumps commensurate with the provisions of the original Lease Agreement (Exhibit ‘B?)
concerning pricing,

¢} Prohibited Operations:

No use or operation will be made, conducted or permitted on or with respect to all or any
part of the Premises, which is obnoxious or a nuisance, including but not limited to the
following: '

Any noise or sound that is objectionable due to intermittence, beat, frequency, shrillness
or loudness; any obnoxious odor; any noxious, toxic, or caustic or corrosive fuel or gas.

H. General Authorily:

Tenant agrees to use and ocoupy and the Premises in a lawful manner and in full
compliance with all ordinances, laws, codes, rules and regulations of the Town of Hilton Head
Island, the County of Beaufort, the State of South Carolina, and the United States of America,
including all rules, regulations, ordinances, laws and codes which may be enacted in the foture
by government entity or agency.

Landlord covenants and warrants that it will place no unreasonable restrictions as to specific
use of the Premises by Tenant as long as Tenant is in compliance with this intended
transportation of guests between Broad Creek Matina and Freeport Marina, the underlying Lease
Agreement attached hereto as Exhibit B, and with all applicable ordinances, laws, codes, rules
and regulations of the Town of Hilton Head Island, the County of Beaufort, the State of South
Carolina, and the United States of America.

ARTICLE 6
REPAIRS AND MAINTENANCE

A. Landlord shall be responsible for the everyday repair and maintenance of the dock which

forms the Premises, provided that no such damage or repairs were occasioned by the acts of

Tenant or its guests, servants, invitees, employees, or those there at direction or invitation of

Tenant, If such repair or maintenance is necessary because of actions of Tenant or its guests,

servants, invitees, employees, or those there at the direction or invitation of the Tenant, then such
repairs or maintenance shall be performed by the Tenant within fifteen days. If Tenant fails or

refuses to perform such repairs or maintenance within that time, then Landlord may perform the

repairs or maintenance and Tenant shall reimburse the Landlord within fifteen days of ; &f
presentation by Landlord to Tenant of an invoice for the repairs or maintenance, \ {{) i\f)
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B. Tenant is accepling the Premises in an “as is” condition and represents to Landlord that it
has inspected same and agrees to its present condition.
ARTICLE 7
ALTERATIONS

Tenant shall not make or suffer to be made any changes, alterations or additions to the
Premises or any part thereof without plans therefor being provided to Landlord, in advance of
commencement of such work, for Landlord’s review and written approval. If, during the term
hereof, any change, alteration, addition or correction shall be required by any portion thereof,
Landlord shall first give written consent thereto and any such change, alteration, addition or
correction shall then be made by Tenant at its sole cost and expense. The fact that any such
changes are non-structural does not in any way negate the terms of this Article,

ARTICLE 8
INSURANCE AND RELEASE
A, Release of Liability and Indemnity:

Tenant covenants with Landlord that Landlord shall not be liable for any damage or
liability of any kind or for any injury to or death of persons or dammage to the Premises, the
property of Tenant or any other person during the term of this Lease from any cause whatsoever,
by reason of the use, occupancy and enjoyment of the Premises by Tenant. Tenant shall
indemnify and hold Landlord harmless from any such claims of damages, including attorney’s
fees, at all times during the course of this Lease.

B. Insurance:

Tenant further covenants and agrees that immediately upon the delivery of the Premises
by Landlord to Tenant, Tenant will carry and maintain, at its sole cost and expense, the following
types of insurance, in the amounds specified and in the form hereinafter provided for:

(1)  Liability and Property Damage: Comprehensive general public liability and
property damage insurance with a combined bodily injury, death and propetty damage
limits, per occurrence, of ONE MILLION ($1,000,000.00) DOLLARS, with a total
aggregate coverage of at least Two Million Dollars, insuwring against any and all fiability
of the insured with respect to said Premises, or arising out of use or oceupancy thereof,
All such bodily injury liability insurance and property damage liability insurance shall
specifically insure the performance by Tenant of the indemnity provisions as to liability
for injury to or death or persons and injury or damage to property contained in this
Article. Landlord and the Broad Creek Marina entities that own the Premises shall be
named as Additionally Insureds under the terms of the Tenant’s policies covering the
Premises.

e, ‘wgmﬁ
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(2)  Landlord Not To Provide Insurance: Landlord shall have no responsibility to
provide insurance coverage for Tenant or any property of Tenant.

(3)  Policy Form: All policies of insurance provided for herein shall be issued by
insurance companies qualified to do business in the State of South Carolina, and shall be
issued in the names Tenant and such other persons as Tenant specifies from time to time.
Such policies shall be for the mutual and joint benefit and protection of Landlord, Tenant
and others hereinabove mentioned, and executed copies of such policies of insurance or
certificates thereof shall be delivered to Landlord within ten (10) days after delivery of
possession of the Premises to Tenant and thereafter within thirty (30) days prior to the
expiration of the term of each such policy.

4 Failure of Tenant to Obtain: In the event that Tenant fails to procure and/or
maintain any insurance required by this Article, or fails to carry insurance required by
law or governmental regulation, Landlord may, but without obligation to do so, at any
time or from time to time, and without notice, procure such insurance and pay the
premiums therefore, in which event Tenant shall repay Landlord all sums so paid by
Landlord, together with interest thereon, and any incidental costs or expenses incurred by
Landlord in connection therewith, within ten (10) days following Landlord’s written
demand to Tenant for such payment.

ARTICLE 9
DAMIAGE AND RESTORATION

In case the Premises, are damaged by storm, fire, explosion or other casualty or
occurrence, or use or access thereto reduced or rendered impossible by such casually, then this
Lease and all obligations of either party to the other shall be governed as follows:

(1)  If Premises are totally destroyed by storm, fire, lightning, earthquake or
other natural disaster, this Lease sfiall not ferminate as of the date of such destruction, and rent
shall continue. Landlord shall, at its expense, either promptly repair, replace, rebuild or provide
similar and equivalent substitution of the Premises, al least to the extent of its prior value.
Landlord shall apply all insurance money received on account of such damage or destruction to
pay the cost of such work in accordance with the sums allocated or allocable to the Premises.

(2)  Ifthe proceeds of insurance are insufficient to pay the full cost of repair or
restoration, Landlord shall be responsible for the deficiency. If the insurance proceeds exceed
such costs, such excess shall be paid to Landlord.

3 Except as provided above, the fact that the Premises are destroyed or
damaged shall not affect the provisions of this Lease and Tenant’s obligations under this Lease,
including the payment of Rent in an amount equal to the average of the monthly Rent amounts
through that date or other charges which shall continue without any abatement for a period of up
to six (6) months. In the event the Premises have not been rebuilt within six (6) months from the
date of casualty, then Tenant has the option of terminating the Lease or electing to maintain the

y

U%.%
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Lease in full force and effect for an additional three (3) month period so as to allow Landlord to
complete the reconstruction, with full abatement of rent during that additional three (3) month
period. If the Premises are not totally reconstructed at the end of nine (9) months from the date of
casually, then either party may cancel this Lease.

(4)  Ifthe Premises are partially damaged by any such casualty, rent shall
abate in such proportion as usc of Premises has been reduced. Provided; however, if Landlord
does not, within thirty (30) days from the date of such casualty, provide written notice to Tenant
of Landlord’s intention to restore the Premises within one hundred eighty (180) days of such
casualty to substantially the same condition as before the casualty occurred, Tenant may
terminate this Lease by providing written notification to Landlord within ten (10) days.
Computation of full rent shall commence again at such time as the Premises are restored to
substantially the same condition as before the casualty occurred. In determining the proportion
by which use of the Premises has been reduced, consideration shall be given not only to the
square footage involved, but also the extent of use permitted under applicable ordinances and fire
codes, and the extent to which the business can reasonably operate effectively as a result of the
partial damage.

{5)  Landlord shall not be liable for any damages, compensation and claims,
inconvenience, loss of business or annoyance arising from any repair or restoration of any
pottion of the Premises.

- (6)  Ifall or any portion of the demised Premises is damaged by fire or other
casualty caused by the fault or neglect of Tenant or Tenant’s agents, then the terms of this Article
shall not prevail and Tenant shall be responsible for the replacement of the damaged Premises at
its own expense, first from proceeds of its own insurance, then from Landlord’s insurance if any,
with the cost of all insurance deductibles, co-insurance, or other insurance contribution to be
borne solely by Tenant.

(7y  There shall be no Rent abatement, and Rent shall continue as an average
of the prior months’ monthly Rent until repaired, if the casualty is the result of Tenant’s gross
negligence or intentional act, or those of any using said Premises with Tenant’s permission,
including enmiployees, agents, servants, invitees, or others.

ARTICLE 10
ASSIGNMINT OR SUBLETTING

A, General Limitations:

Tenant may, but only with Landlord’s advance, express, written consent, assign interest
in this Lease. For purposes of this Section, an assigmment shall be deemed to include a transfer of
stock and/ or partnership interest in the business of Tenant of twenty-five (25%j) percent or more
and any transfers by operation of law or otherwise to any successors of the Tenant, Landlord
may assign ifs rights and obligations in this Lease to any purchaser of Landlord’s interest in the

;
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underlying Lease at its discretion without input or permission of Tenant, provided Iumnt’
rights continue as set forth herein under any new owner,

B, Information Required:

Landlord must receive the following information from the Tenant, prior to considering
the proposed sublease or assignment: (i) name, legal composition and address of any proposed
assignee or subtenant, (ii) a complete copy of the proposed assignment agreement or sublease,
(iii) the best available financial statement of the proposed assignee or subtenant or such other
statement acceptable to the Landlord, and (iv) a resume or some other written evidence of the
proposed assignee’s experience in the business operated at the Premises. The Landlord must
know the nature of the proposed assignee’s or subtenant’s business to be carried on in the
Premises and the payments or other consideration to be given on account of the assignment or
sublease. Landlord’s consent may be withheld for any reason and is purely discretionary.

ARTICLE 11
DEFAULT BY TENANT

A. Notice of Termination; Landlord’s Ontions:

The following are considered Defaults under the terms of this Lease if:

(1)  Tenant shall default in the payment of any sum of money required to be paid
hereunder and/or the production of any reports or accounting of revenues, and such
default continues for ten (10} days and is not entitled to advance written notice thereof
from Landloed to Tenant; or,

2} Tenant shall default in the performance of any other provision, covenant or
condition of this Lease on the Tenant to be kept and performed and such default
continues for ten (10) days afier wrilten notice thereof from Landlord to Tenant; or,

(3)  Tenant is adjudicated ingolvent or bankrupt in an involuntary proceeding or ifa
receiver of trustee is appointed in such proceeding and such receiver is not removed
within sixty (60) days after appointment; or,

(4)  Tenant makes and assignment for the benefit of creditors or takes any action
under any voluntary insolvency or bankruptey act; or,

(5)  Any liens are attached against Tenant’s equipment and furnishings on or in the
Premises and arve not satisfied or dissolved within thirty (30) days of Tenant receiving
notice of the same.

B. Remedies upon Default

Upon the occurrence of any Event of Default, the Landlord may:

€D Declare this Lease in default immediately, and upon such notice, Tenant shall vacate the = 5/,”)
Premises within ten (10) days of receipt of written notice. All rents due through and /

’w
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including the date of notice of default, shall be due and payable within ten (10) days of
the notice to vacate, and/or
2) Take any other actions allowed by South Carolina law.

ARTICLE 12
LIENS

A, Indemnification:

Tenant shall at all times indennify, save and hold Landlord and the Premises fiee, clear
and harmless from any claims, liens, demands, charges, encumbrances or litigation arising
directly or indirectly out of any use, oceupancy or activity of Tenant, its agents and employees,
or out of any work performed, material furnished or obligations incutred by Tenant, its agents
and hereinafter permitted in this Article, pay or cause to be paid for all work performed and
material furnished to the Premises and will keep the Premises free and clear of all mechanic’s
liens and materialmen’s liens,

B. Notice to Landlord:

Should any claim or lien be filed against the Premises, or any action or proceeding be
instituted affecting the title to the Premises, Tenant shall give Landiord written notice thereof as
soon as Tenant obtains knowledge thereof.

ARTICLE 13
FORCE MAJEURE

Whenever a day is appointed herein on which, or a period of time is appointed within
which, either party hereto is required to do or complete any act, matter or thing, other than
payment of performance of a financial obligation hereunder, the time for the doing or completion
thereof shall be extended by a period of time equal to the number of days on or during which
such party is prevented from, or is unreasonably interfered with, the doing or completion of such
act, matter or thing because of strikes, lock-outs, embargoes, unavailability or labor or materials,
wars, insurrections, rebellions, civil disorder, declaration of national emergencies, Acts of God
or other causes beyond such party’s reasonable control; provider, however, nothing contained in
this Article shall excuse Tenant from the prompt payment of any rental or other charge required
of Tenant hereunder except as may be expressly provided elsewhere in this Lease.

ARTICLE 14
HOLDING OVER

In the event Tenant shall hold over or remain in possession of the Premises with the
consent of Landlord after the expiration of the stated term of this Lease, or any wiitien extension
or renewal of the term of this Lease, any such holding over or continued possession shall create a
tenancy from month to month only, upon the same terms and conditions as are hetein set forth so

far as the same are applicable. If the Tenant holds over for three months after the expiration of
B
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the lease term and written notice from the Landlord, the Landlord has the right to recover double
the value of the use of the Premises, as provided by statute.

ARTICLE 15
QUIET POSSESSION

Except as is provided hereunder, Landlord agrees that Tenant upon paying Rent
and other payments herein required from Tenant, and upon Tenant’s performance of all of the
provisions, covenants and conditions of this Lease on its patt to be kept and performed, may
quietly have, hold and enjoy the Premises during the term of this Lease, without hindrance or
interruption by Landlord or anyone lawfully or equitably claiming by, through or under any
persons or patties whatsoever.

ARTICLE 16
REMEDIES CUMULATIVE

The various rights, options, elections and remedies of Landlord and Tenant, respectively,
contained in this Lease shall be cumulative and no one of them shall be construed as exclusive of
any other, or of any right, priority or remedy allowed or provided for by law and not expressly
waived in this Lease.

ARTICLE 17
ATTORNEY’S FEES

Should either party hereto institute any action or proceeding at law or in equity to enforce
or to interpret any provision hereof for damages or other relief by reason of an alleged breach of
any provision hereof, other than costs which may be included in the judgment, the Landlord and
Tenant shall each bear its own costs, expenses and attorney’s fees.

ARTICLE 18
PARTIAL VALIDITY

If any term, provision, covenant or condition of this Lease should be held by a cowrt of
competent jurisdiction to be invalid, void or unenforceable, the remainder of this Lease shall
continue in full force and effect and shall in no way be affected, impaired or invalidated thereby.

ARTICLE 19
RECORDATION

Neither this Lease, nor a memorandum thereof, may be recorded in the Office of the
Register of Deeds for Beaufort County, South Carolina.
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ARTICLE 28
CAPTIONS, PRONOUNS AND INTERPRETATION

A. Captions:

The captions appearing at the commencement of the Articles, Sections and Paragraphs
hereof are descriptive only and intended for convenience in reference to this Lease, and should
there be any conflict or inconsistency between any such caption and the text of any such Article,
Section or Paragraph at the head of which it appears, the text of the said Article, Section or
Paragraph, as the case may be, and not the caption, shall control and govern in the construction
of the terms of this Lease.

B. Pronouns:

Masculine or feminine pronouns shall be substituted for the neuter form and vice versa,
and the plural shall be substituted for the singular form and vice versa, in any place or places
herein in which the context requires such substitution or substitutions.

C. Interpretation:

(1)  Law: DBxcept as may be expressly limited herein, the laws of the State of South
Carolina, including statutes of limitation, shall govern the validity, construction and
effect of this Lease, and shall apply in all respects to any disputes or controversies arising
out of or pertaining thereto.

(2) Covenanis: Whenever in this Lease any words of obligation or duty are used in
connection with either party, such words shall have the same force and effect as though
framed in the form of express covenants on the part of the party obligated,

(3)  Joint and Several Liability; In the event either party hereto now or hereafter
shall consist of more than one person, firm or corporation, then and in such event all such
persons, firms or corporations shall be jointly and severally liable as parties hereunder.,

(4)  Language Construction: The language in all parts of this Lease shall be
construed, in all cases, according to its fair meaning and not for or against either party
hereto.

ARTICLE 21

SUCCESSORS AND ASSIGNS

Where assignment is permitied under the terms hereof, the terms, provisions, covenants
and conditions contained in this Lease shall apply to, bind and inure to the benefit of the heirs,
executors, administrators, legal representatives, successors and assigns of the parly hereto
permitted to make such assignment. v ﬁ
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ARTICLE 22
ENTIRE AGREEVIENT

A, Notices 1o be in Writing:

Any aund all notices and demands by or from Landlord to Tenant, or by or from Tenant to
Landlord, required or desired to be given hereunder shall be writing and shall be validly given or
made id served either personally or if deposited in the United States mail, regular first class mail,
postage prepaid. If such notice or demand be served personally, service shall be conclusively
deemed made at the time of such personal service, If such notice or demand be served by regular
first class mail, in the mannet herein provided, service shall be conclusively deemed made at
forty-eight (48) hours after the deposit thereof in the United States mail addressed to the party to
whom such notice or demand is to be given.

B. Notices to Landlord:

Any notice or demand to Landlord shall be addressed to Landlord at the address specified
in Paragraph A. of Article 1, with a copy to his attorney set forth in Paragraph A of Asticle 1.

C. Notices to Tenant:

Any notice or demand to Tenant shall be addressed to Tenant at the Premises or to the
address specified in Paragraph A of Article 1 hereof.

D. Change of Address:

Any party hereto may change its addvess for the purpose of receiving notices or demands
as herein provided by a written notice given in the manner aforesaid to the other party hereof,
which notice of change of address shall not become effective, however, until the actual receipt
thereof by the other party.

ARTICLI 23
ACCORD AND SATISFACTION

Payment by Tenant or receipt by Landlord of a lesser amount than the rent or other
charges herein stipulated shall be deemed to be on account of the earliest due stipulated rent or
other charges, and no endorsement or statement on any check or any letter accompanying any
check payment as rent or other charges shall be deemed an accord and satisfaction, and
Landlord’s acceptance of such check or payment shall be without prejudice to Landlord’s right to
recover the balance of such rent or other charges or pursue any other remedy in this Leasce to the
Tenant.
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ARTICLE 24
DRAFTING PARTY

No parly to this Lease shall be deemed to have drafted it, it being the result of a
negotiated and arm’s length transaction between two (2) sophisticated parties.

THIS PORTION INTENTIONALLY LEFT BLANK; SIGNATURE PAGE
CONTINUES TO NEXT PAGE /
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IN WITNESS WHEREOQF, the parties hereto have exccuted this Lease as of the day and
year first-above written.

WITNESSES: LANDLORD: J & W Corporation of
Greenwood )
(7 /;/ / / / N
7 ) g7 7/ A
Qe il X/MMWM By:_Jublian, Jeelins oS Jruser]
William P, Scurry / /
lts: -
President
WITNESSES: TENANT: Beaver Skis, LLC

- / //:M R p
LA M f S b iﬁwf»fé{; By: ﬁ«,“‘*’} A 4 ( /&

= | @)
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Exhibit C
Affidavit of Ellis R. Lesemann, Esq.





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Master-In-Equity
The Honorable Marvin H. Dukes, III, Master-In-Equity

Beaufort County

Appellate Case No. 2020-000862
Trial Court Case No. 2018-CP-07-1622
J & W Corporation of Greenwood,

Appellant,

Broad Creek Marina of Hilton Head, LLC;

Broad Creek Marina Operations, LLC; Respondents,
Broad Creek Marina Properties, LLC;

Broad Creek Marina Development, LLC,

AFFIDAVIT OF ELLIS R. LESEMANN, ESQ., IN SUPPORT OF

RESPONDENTS’ PARTIAL MOTION TO DISMISS APPEAL BASED ON MOOTNESS

PERSONALLY appeared before me, Ellis R. Lesemann, Esq., who being first duly sworn
deposes and states as follows based on his own personal knowledge:

1. My name is Ellis R. Lesemann, Esq. I am the attorney for Respondents in
connection with the above-referenced matter.

2. This Affidavit is submitted in support of Respondents Broad Creek Marina of
Hilton Head, LLC, Broad Creek Marina Operations, LLC, Broad Creek Marina Properties, LLC,
and Broad Creek Marina Development, LLC’s (collectively, “BCM” or “Respondents”) Partial

Motion to Dismiss Appeal Based on Mootness.





3. During the pendency of this appeal, the South Carolina Office of Ocean and Coastal
Resource Management issued a permit for the floating office located at Broad Creek Marina.

4, The issuance of the Permit moots the argument presented by Appellant J&W
Corporation of Greenwood (“Appellant” or “J&W?”) relating to the Master-In-Equity’s Interim
Order dated May 29, 2019, which was incorporated into the Final Order dated January 9, 2020.

5. On July 8, 2022, BCM received notice via email that the Permit had been issued by

DHEC/OCRM and would be sent to the applicant by certified mail.

6. J&W made no request for final review or other form of challenge to the issuance of
the Permit.
7. The issuance of the Permit, as well as J&W’s failure to challenge the permitting

decision, demonstrate that the issues presented by J&W relating to the legality of the Permit are
moot and should be dismissed.

8. Furthermore, a new tenant, Island Head Water Sports, has signed a lease and is
occupying the floating office. Island Head Water Sports is engaged in water-based business
activities, including orientation, assisting clients with check in and drop off, storage and related
water-dependent uses. J&W’s argument that nonwater dependent floating offices are prohibited
under Reg. 30-12 is moot because the floating office is being occupied by a tenant engaged in
water-based activities.

FURTHER AFFIANT SAYETH NOT.

[Signature on Following Page]
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Ellis R. Lesemann, Esq.

SWORN to and subscribed before me W .,
this A/ day of April, 2023 R \@G M

}@@ @ S nomary ™,

> { puBLC %

Notary Public for the State of South Carolina = tg_\' ;,:m-gm :
My commission expires: /{19 Jo. 203 ‘3;"5;& . Aug 10. mf

o
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