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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON I&i@@’ A pp'
) €3
COUNTY OF SUMTER ) THIRD JUDICIAL CIRCUIT /S
)
)
)
GERSH ZAVODNIK, ) CASE NO.: 2020-CP-43-1819
)
VS, ) ORDER DENYING PLAINTIFE’S
) MOTION FOR EXTENSION OF TIME
) TO EFFECT SERVICE OF PROCESS
) UNDER RULE 3(a), SCRCP
TONY MORALES, )
)
DEFENDANT. )

Plaintiff filed a pro se Summons and Complaint in this court on December 11, 2020,
alleging a laundry list of grievances, including defamation, “defamation per se through libel,”
violations of S.C. Code §§16-7-150 and 16-3-1700, tortious interference with prospective
economic advantage, “wrongful interference,” harassment, cyberstalking, interstate stalking,
intentional infliction of emotional distress, and violation of South Carolina “anti-bullying laws
and policies.” The complaint is over 100 pages long and consists of some 328 paragraphs of
allegations.

On April 12, 2021, Plaintiff filed a motion entitled, “Plaintiff’s verified motion/affidavit
of first-hand knowledge and diligent efforts undertaken by Plaintiffs to serve Defendant,
accompanying Affidavit of Service of Process of Court Documents onto Defendant, Motion for
Enlargement of Time and for Service by Publication.”
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The court notes, at the outset, that Plaintiff’s filings to date violate Rule 8(a)(2), SCRCP
(pleadings shall contain “a short and plain statement of the facts showing that the pleader is
entitled to relief”) and Rule 8(e)(1) (“each averment of a pleading shall be simple, concise, and
direct.”). The court further notes that Plaintiff has previously been admonished in both federal
and state courts for his “abusive and vexatious litigation practices.” Zavodnik v. Harper, 17
N.E.3d 259 (Ind. 2014); Zavodnik v. Felix, 2018WL11274384 (S.D. Ind. 3-26-2018).

As best this court can decipher, Plaintiff is seeking an order (1) declaring that Plaintiff
has properly served the Defendant, or in the aiternative (2). granting him an extension of time
beyond the 120-day term for service of process set forth in Rule 3(a)(2), SCRCP.

L Validity of Service of Process

Plaintiff alleges that an individual identifying himself as “Tony Morales” defamed him via
Facebook posts or comments, and thus interfered with Plaintiff’s ability to sell his artwork.
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Plaintiff has identified an individual named Anthony Morales, who previously owned property
located in Sumter, South Carolina. Plaintiff attempted to serve the Summons and Complaint on
Morales at his Sumter address by certified mail, but discovered that Morales no longer resided in
Sumter. Plaintiff then “googled” Morales, and found a website at www.tonymoralesrmusic.com.
According to the website, this Tony Morales lives in California and is “represented” by an
agency called First Artists Management, located in Calabases, California. After telephoning the
agency, Plaintiff alleges he received the name of Morales’ agent and the agency’s mailing
address. Plaintiff then filed an Affidavit of Service with the court stating he served a Sabrina
Hutchinson at First Artists Management with a copy of the Summons and Complaint via U.S.
Postal Service.

The court finds service by mailing upon Sabrina Hutchinson is not valid service of process
upon the Defendant, Tony Morales. First, the court is not convinced that Anthony Morales is the
proper party to this lawsuit. Plaintiff alleges that an individual defamed him via Facebook.
However, the individual who has identified himself as “Tony Morales” on Facebook may in
actuality be absolutely anyone, as Facebook does not confirm an individual’s identity before he
or she creates an account. Furthermore, there may be any number of individuals in the world
with the name Tony Morales. Without further identifying information, this court fails to see how
we could possibly verify that the Sumter Tony Morales defamed Plaintiff, or that the California
Morales and Sumter Morales are one and the same. However, putting aside these obvious issues,
along with the obvious jurisdictional issues where one out-of-state resident sues another out-of-
state resident for allegations that occurred solely via Facebook, service on Hutchins does not
comport with Rule 4(d), SCRCP. Under Rule 4(d), service upon an individual may be made by
delivering a copy te him personally or leaving the complaint at his residence with some person of
suitable age and discretion. Service may also be accomplished by delivering a copy to an “agent
authorized by appointment or by law to receive service of process.”

Plaintiff argues there is a “fiduciary relationship” between Morales and Hutchinson, that
Morales is a “principal in that business,” that Hutchinson is his “direct agent” and is entitled to
receive service of process by the “apparent relationship” between the parties. The only evidence
Plaintiff has to advance any of thesé theories is his review of Morales’ website and his alleged
telephone conversation with the receptionist at First Artists Management. The court finds there
is no evidence to support Plaintiff’s claim that Hutchinson is Morales’ agent for service of
process and there is no legal authority to allow substitute service upon Hutchinson. To the extent
that Plaintiff seeks an order of this court declaring the Affidavit of Service upon Hutchinson to
be proper service, that motion is DENIED.

1L Motion for an Extension of Time to Serve Defendant

Under Rule 3(a), SCRCP and S.C. Code Ann. §15-3-20(B), a civil action is commenced
when the summons and complaint are filed with the Clerk of Court if the summons and
complaint are served within the statute of limitations, or if not served within the statute of
limitations, actual service must be accomplished not [ater than one hundred twenty days after
filing. Plaintiff seeks an enlargement of time beyond 120 days to serve the Defendant,
presumably to toll the 2-year statute of limitations for his defamation causes of action. (Plaintiff
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alleges the defamatory communications with Morales occurred on December 12, 2018.
Complaint, Paragraph 20) Plaintiff’s motion for an enlargement of time is DENIED.

The South Carolina Supreme Court has interpreted Rule 3 to require that when the
complaint is filed, but not served, within the applicable statute of limitations, service must be
made within 120 days of the filing of the complaint. Mims v. Babcock Center, Inc., 399 S.C.
341, 346, 732 S.E.2d 395, 397-98 (2012). Plaintiff’s Complaint was filed on December 11,
2020. According to Defendant’s own letter to the court, the 2-year statute of limitations for
defamation expired on December 12, 2020. See S.C. Code Ann. §15-3-550 (2-year statute of
limitations for libel and slander). Therefore, service was required within 120 days of the filing
date of December 11™, or by April 10, 2021. Service was not accomplished within that time, and
the motion for an extension of time was not filed until April 12™. Furthermore, Plaintiff has
failed to meet his burden of establishing any grounds for equitable tolling of the statute of
limitations. See Hooper v. Ebenezer Sr. Servs. & Rehab. Ctr., 386 S.C. 108, 115, 687 S.E.2d 29,
32 (2009). ‘

As to the remaining causes of action, Plaintiff must serve the proper defendant by the proper
means within the applicable statute of limitations. All future filings with the court must comply
with Rules 8 and 11, SCRCP. Any filing that runs afoul of these rules may give rise to sanctions,
pursuant to Rule 11, SCRCP.

IT IS SO ORDERED.

Kristi F. Curtis, Circuit Court Judge

Sumter, South Carolina
May 12, 2021
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Sumter Common Pleas

Case Caption: Gersh Zavodnik VS Tony Morales
Case Number: 2020CP4301819

Type: Order/Other

So Orderéd

s/ Kristi F. Curtis, Circuit Court Judge, No. 2762
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