STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON g

CENTENNIAL CASUALTY CO., INC,,
| Plaintiffs, |

VS.

WESTERN SURETY COMPANY, d/b/a

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO.: 2009-CP-10-6577

CNA SURETY, s ¢ B
Defendant. Qﬁ,\, . a -
= F B
WESTERN SURETY COMPANY, "“"—?r, =% @
d/b/a CNA SURETY, 2% ’f,
Defendant/Third-Party Plaintiff, % -

Vs

CHARLESTON AUTO AUCTION, A3
AUTO CENTER, LLC and WYLIE
MICKLE,

Third-Party Defendants,

.

The parties have submitted a stipulation of facts, legal memoranda, and exhibits in

this action, and agree that the case is ripe for a decision. The Court has reviewed the

briefs, exhibits, and relevant law, and rules as follows.

FINDINGS OF FACT

1. The Dealer Bond Statute

South Carolina’s licensing statute for motor vehicle dealers requires a surety bond

under S.C. Code § 56-15-320(B) (the “Dealer Bond Statute™). The Dealer Bond Statute”




requires motor vehicle wholesalers or dealers to obtain a bond in order to, inter alia,
indemnify: -

for loss or damage suffered by an owner of a motor vehicle, or his legal

representative, by reason of fraud practiced or fraudulent representation

made in connection with the sale or transfer of a motor vehicle by a

licensed dealer or wholesaler or the dealer's or wholesaler's agent acting

for the dealer or wholesaler or within the scope of employment of the

agent of loss or damage suffered by reason of the violation by the dealer

or wholesaler or his agent of this chapter.
Id. (emphasis added). The statute allows that “An [automobile] owner or his legal
representative who suffers the loss or damage has a right of action against the dealer or
wholesaler and against the dealer's or wholesaler's surety upon the bond and may recover
damages as provided in this chapter.” Id.

2. Charleston Auto Auction and A3 Auto Center
The undisputed evidence shows that Charleston Auto Auction is a wholesale
auctioneer that facilitates the saie and purchase of automobiles among dealers. Centennial
and Charleston Auto Auction have submitted an affidavit and accompanying documents
indicating that Charleston Auto Auction acts as the agent and legal representative for the
dealerships in the transactions; coliects and conveys the funds for the automobiles; and
conveys (but does not assume) the title to the automobiles between the parties. See PL
Mot. at Ex. 2 § 3 (Affidavit of Laura Taylor).
'];'hat evidence shows that, before Charleston Auto Auction will facilitate the sale

of an automobile to or from a déaler, dealers on both sides of the transaci:ion must enter

into a purchase and sale agreement with Charleston Auto Auction, which makes

Charleston Auto Auction their legal representative in the transactions. Id. §4.
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The undisputﬁd evident;e also shows that A3 Auto Center is an autor‘nobile dealer
in South Carolina. In March 2008, A3 Auto Center purchased three automobiles using
Charleston Apto Auction: a 2006 Dodge Magnum; a 2001 Oldsmobile Aurora; and a
2006 Ford F250 (collectively the “Vehicles™). A Plus Auto Sales, Priceless Automotive,
and Automotive Rentals, Inc./ARI Fleet Ltd (collectively the “Selling Dealerships™) each
soi& one of the Véhi;::]es. Id 9§ 5. Both the Selling Dealerships and A3 Auto Center made
Charleston Auto Auction the “middle-man” auctioneer. Id. ¢ 6. Pursuant to the Dealer
Bond Statute, A3 Auto Center obtained a Bond from CNA Surety under the Dealer Bond
Statute. See Pl. Mot at Ex. 7.

A3 Auto Center paid for the Vehicles with worthless checks, causing at least
£35,305.00 in damage to the Selling Dealerships. Pl. Mot. at Ex. 2 qf 7-8 (Aﬁ':d#vit of
Laura Taylor). |

3. ‘Charleston Auto Auction and Ce;ltennial’s Dealer Bond claim’

Charleston Auto Auction, as the Selling Dealerships’ legal representative, seeks
reimbursement under the Bond for A3 Auto Center's worthless checks. The undisputed
evidence shows that Plaintiff Centennial insured Charleston Auto Auption against such
losses, and has repaid Charleston Auto Auction on those claims. As the legal subrogee of
Charleston Auto Auction, Centennial has the right to proceed in the place of Charleston
Auto Auction in this matter. Centennial has made demands on Defendant for payment
under the Bond, which CNA Surety has rejectéd. See PL. Mot. at Ex. 8 (denial letter).
CNA Surety’s primary argument is that neither Centennial nor Charleston Auto Auction

is the “owner” or “legal representative” as required by the Dealer Bond Statute. See id.
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This is a legal issue of stgtutory interpre.tation, and is ripe; for the Court to rule on as a
matt.er of law. . |
CONCLUSIONS OF LAW
i. “Legal Represenfaﬁve” under the Dealer Bond Staﬁté
" The primé.ry iésue is whether éharleston Auto Auction (or Centennial as its
subrogee) is a “legal representative” under the Dealer Bond Statute. The South Cérolina
Supreme. éourt has stated: |
When § 56-15-320 is read in it;s entirety, it i5 clear the legislaﬁxre intended
to provide only the owner of a motor vehicle, or the owner’s legal
representative, with a cause of action against the surety on a bond issued
pursuant to that statute.
Mid-State Auto Auction v. Altman, 324 S.C. 65, 6§, 476 S.E.2d 690, 692 (1996)
(emphasis added), - R
Each vehicle’s Bill of Sale ma'dczCharlestoi] Auto Auction the ;eller and buyer’s
“legal representati've” by stating: “Seller and Buyer each appoint Auction Cofnpany as
. their agent and legal representative for the | purpose of processing this transaction
through Auction Company.....” PL Mot. at Bx. 3 (terms of Purchase Agreement and Bill
. of Sale (p. 4, para. 2); emphasis added); Pl. Mot. at Ex. 4 (title clerk z;ﬁthorizaﬁons); cf
 MeNeill v. Electric Storage Battery Co., 96 SE. 134,.135 (S.C. 1918) (agency
;elationship may be created by con@);'Love v. Gamble, 316 S.C. 203, 213, 448 SE.z2d
876, 881 (S.C. App, 1994) (citing M;Né;ll fof the legal ;L;le- ﬁat “If pro;i;i_on;of éé;l-f;at;‘;
make it one of agency, it is immatérial by what names the parties call themselve;s in the
. i:ontract”); State ex rel. McLeodv. C &.L Corp.,‘ Inc.,'éSO S.C. 519,313 S.E.2d 334 (Ct.
App. 1984) (an. ind_ependent contractor can also be an agent; the two ar.e not mutually
exclusiv'é.) The ter;n “legal repfes'entative” is commonly understood to mean “one who
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stands in place of, and represents the interests of, another. . ..” Black's Law Dictionary
896 (6th ed. 1990).

In this matter, the Court finds that Charleston Auto Auction (and Centennial as its
subrogee') was‘the legal representative under the Dealer Bond Statute for 1;h3 purposes of
the transactions. In addition to its explicit designation as “legal representative” in the
relevant contract (see Pl. Mot. at Exs. 3-4), Charleston Auto Auction acts as the
dealerships’ representative and agent in the transactions it facilitates by (among other
things) collecting and conveying the funds for the aﬁtomobiles, and by.conveying (but
not assuming).the title for'the automobiles between the parties. P1. Mot. at Ex. 2 9 34, 6
(Affidavit of Laura Taylor). These facts qualify Charleston Auto Auction and its
subrogee as a “legal representative” for purposes of the Dealer Bond Statute.

CNA Surety’s primary argument is that the Dealer Bond Statute provision does
not apply when fraud is committed in the purchase of a motor vehicle. See Def. Mot. at
pp. 2-3. This argument is based on a sentence in Connecticut Indemnity Co. v. Burdette
Chrysler Dodge Corp., 317 S.C. 406, 453 S.E.2d 902 (Ct. App. 1994), overr.uled, Mid-
State Auto, 476 S.C. 406, 453 S.E.2d 902. As an initial matter, Burdette has been
overruled by the South Car;)lin;a Supreme_ Court. See id. Moreove;, the sentencé referred
to by CNA Surety appears in the context of a discussion of the deﬁm‘ti@ of “fraud”; in
that discussion in Burdette, the Court of Appeals indicated there was no fraud because
there was a pre-existing debt. See id. at 409, 453 S.E.Zd_ at 904. . In contrast, here there is

no dispute that there is no pre-existing debt. See PL Mot. at Ex. 2 Y 7. Additionally, the

! See, e.g., Am. Jur. Subrog. § 61 (“Subrogation contemplates full substitution and places
the party subrogated in the shoes of the creditor. Generally speaking, the party subrogated
acquires all the rights, securities, and remedies the creditor has against the debtor who is
primarily liable.”) (internal citations omitted).
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Dealer Bond Statute’s language is broad and includes fraud “in connection with the sale
or u'ansfér” of a motor vehicle, as well as “loss or damage suffered by reason of the
violation by the dealer or wholesaler or his agent of this chapter.” S.C. Code § 56-15-
320. This language is expansive and covers situation such as this one, where a motor
vehicle is being sold or transferred. There is no indication in the Dealer Bond Statute that
- the South Carolina Legislature intended to only cover fraud by the seller—but meant to
exclude fraud by the purchaser—when it enacted the language in the Dealer Bond
Statute.

CNA Surety also argues that “legal representative” under the Dealer Bond Statute
does not include Charleston Auto Auction. The Dealer Bond Statute does not define the
term “legal representative,” and outside legal research shows that the definition of “legal
representative™ can vary depending on t;he context. As discussed above, the undisputed
evidence here show§ that both the selling a;ld purchasing dealers made Charleston Aut(;
Auéﬁon their “agent and legal representative.” See Pl. Mot. at Ex. 3. In opposition, CNA
Surety points to the use of “legal representatives” in other contexts, such as probate and .
bankruptcy. See Def. Mot. at pp. 5-6 (citing probate code § 62-3-703 and federal
bankruptcy la_w). However, those examples are specific to specialized areas of law, and
in those contéxts the “legal representative” generally is created by a statutory definition
for purposes of the specific probate or bankruptcy proceedings. There is no indication
that the Soutﬂ Carolina Legislature intended to incorporate other statutes’ specific
definitions (such.as pl:obate or bankruptcy) into the Dealer Bond Statute. The undisputed

evidence here shows that a purpose of the auction company is to transact business for the

buying and selling dealers. See P1. Mot. at Ex. 2 9§ 3-6 (describing function of auction
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company in these transactions).

Finaily, CNA Surety points to a definition of “wholesaler motor vehicle auction”

and statutory provisions stating that the auction is not the owner of a vehicle simply
because it transfers the title. See Def. Mot. at p. 5. Those definitions and provisions do
not prohibit an auction company from being the_“legal representative” of a vehicle's
owner, which is .the crux of the argument here. Moreover, a primary purpose of those
cited provisions is to prevent an auction company from being the owner of a motor
vehicle for purposes of property taxation. There is no indication that those provisions
affect whether an auction company is a “legal representative” under § 56-15-320.
2. The remaining elements of the Dealer Bond Statute are satisfied.
The remaining elements of the Statute also are satisfied. Section 56-15-320(B)
requires:
* ‘“Loss or damage suffered”: The evidence establishes that the worthless
checks causedlloss or damage. See Pl. Mot. at Ex. 2 §{ 7-8 (Affidavit of
Laura Taylor). -
s “by reason of fraud practiced or fraudulent representation made”: The
- passing of worthless checks, which is undisputed here, constitutes fraud as
a matter of law. Cf. 8.C. Code § 34-11-60 (the giving of a check where
* the maker lacks sufficient funds to pay the check is prima facie evidence
of fraud, except when, inter alia, the check is given in full or partial
payment of a preexisting debt); see also Pl Mot. at Ex. 5 (returned
checks). There was no preexisting 'd;-.bt in this case. Pl. Mot. at Ex. 2§ 7

(Affidavit of Laura Taylor).
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* “made in connection with the sale or transfer of a motor vehicle by a
licensed dealer or wholesaler or the dealer's or wholesaler 's agent....” -
These transactions were made in connection with the sale or transfer of the

Vehicles. See Pi. Mot. at Ex. 2 § 9 (Affidavit of Laura Taylor).

CONCLUSION
For these reasons, the Court finds in favor of Plaintiff Centennial Casualty
Company and Charleston Auto Auction. Judgment is granted in favor of Plaintiff on the

full amount of the bond at issue.

So ordered thq day of Q&ZZ 05

udge i Nich{lson, Circuit Court
Judge

Charleston, South Carolina
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