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ARGUMENT

L.

Appellant did not have a “duty to investigate.”

(A) The Master Deed and Bylaws do not impose such a duty on
Appellant.

Respondents incorrectly argue that Appellant previously acknowledged it had a

duty to investigate pursuant to the Master Deed and Bylaws. In support of their assertion,

Respondents point to the following exchange between the trial judge and Appellant’s

counsel:

THE COURT: We’re not in trial yet. I just want to put this one question
to you, Miss Boan. If you’re on the Board and you’ve got a problem and
you’ve got people giving you two or three causes for the problem, okay,
there is one of them you can get some money for, and that is why you
attribute it to these homeowners, these unit owners not maintaining their
building, under the bylaws they are supposed to pay for it, shouldn’t you,
and the other two everybody is going to have to share, don’t you have a
duty to these other members to go back and at least check on the theory of
whether or not the individual owners of the A and B units, where you had
leak problems, should have paid?

MISS BOAN: I think, Your Honor, to answer your question, yes, I think
you do look into it and I think this Board did. I think this Board
considered it and that is how --

[5/21/12 Hearing Transcript p. 69.] Though its question is unclear, the trial court appears

to be

merely asking about the duty imposed on the board by Section 6.3 of the Bylaws,

which states that if a co-owner’s failure to perform required maintenance impairs the

common elements, “the Board of Directors shall, after giving such Co-owner reasonable

notice and opportunity to perform such maintenance, cause such maintenance to be

perfo

quest

rmed” and assess that co-owner for the expense. [Bylaws p. 14.] The trial court’s

ion did not implicate the duty on which it subsequently granted summary judgment,
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which; is the duty to investigate, upon receiving information that co-owner neglect has
dama,lged the common elements, to determine whether to assess individual co-owners for
the damage. Specifically, the trial court’s question did not include an assumption that the
boardl had already received evidence that co-owner neglect was responsible for harm to
the common elements.
Appellant’s position on the “duty to investigate” was clearly expressed later in the
hearing, when the following exchange occurred:
THE COURT: Let me stop you a minute. Mr. Mills, tell me, tell me,
Miss Boan has said they got conflicting reports as to the damage or the
cause of the damage. Well, that does nothing more than tell me that they
received some report. What is your position on the duty to investigate to
determine whether or not these damages are attributable to individual unit

owners and what did they do, if anything.

MR. MILLS: Our position is, Your Honor, there is no such duty to make
that inquiry.

[5/21/12 Hearing Transcript p. 112-13.]

Respondents also assert that Sections 9.4, 12.1, and 16.2 of the Master Deed, as
well as Sections 6.3, 6.4, and 7.3 of the Bylaws,l are restrictive covenants that impose
contractual obligations on Appellant. Respondents contend that conglomerating these
sections impose on Appellant a contractual duty to investigate. However, Respondents
fail to consider a central canon of contract interpretation: “If the contract’s language is
clear |and unambiguous, the language alone determines the contract’s force and effect.
When a contract is unambiguous a court must construe its provisions according to the
terms the parties used; understood in their plain, ordinary, and popular sense.”
Schulmeyer v. State Farm Fire & Cas. Co., 353 S.C. 491, 495, 579 S.E.2d 132, 134

(2003) (citation omitted). The trial court did not find that any provisions of the Bylaws

! See pp. 12-13 of Appellant’s Brief for a discussion of these provisions.
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or Master Deed were ambiguous. Accordingly, these six sections must be interpreted

according to their plain language, and none of them impose a duty to investigate.

(B)  The South Carolina Nonprofit Corporation Act does not impose a
“duty to investigate” on Appellant.

Contrary to Respondents’ assertion, the South Carolina Nonprofit Corporation
Act does not impose a “duty to investigate.” Respondents base their argument on a
sentence in the Official Comment to S.C. Code Ann. § 33-31-830 (2006) that states, “In
appropriate circumstances the duty of care requires reasonable inquiry.” The concept of
“reasonable inquiry” is not at issue. As discussed in Appellant’s brief, Appellant
certainly undertook a reasonable inquiry into the water intrusion issues in Buildings A
and B by engaging multiple professionals to address the problems. “Reasonable inquiry”
differs from the duty at issue on appeal, which is the “duty to investigate,” and that duty
is not found in the Code, in any Official Comments, or in Appellant’s governing
documents.

II.

Appellant is entitled to have its actions evaluated under
the business judgment rule.

Respondents assert that Appellant is not entitled to the protection of the business
judgment rule because (1) Appellant’s method of assessing co-owners for the repair costs
violated the Master Deed, (2) Appellant violated the Bylaws by enacting the 2006
window amendment, and (3) Appellant violated the Bylaws by failing to place its annual
operating budgets on the agendas at the annual members’ meetings in 2009 and 2010.
However, this argument is misplaced. Even if Respondents’ contentions were factually

accurate, which they are not, these issues are not relevant to this appeal, because the
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specific duty at issue on appeal is the “duty to investigate.” In other words, the

application of the business judgment rule here depends on whether the board’s actions

taken

of its

in furtherance of the duty to investigate were intra vires or ultra vires; the propriety

actions taken in furtherance of separate, unrelated duties, such as the duty to impose

assessments in accordance with the Master Deed or the proper procedure for amending

the B

ylaws, is irrelevant.

Respondents also assert that Appellant is not entitled to the business judgment

rule’s protection because of Appellant’s “inaction and failure to make definite plans for

neces

sary repairs to the common areas.” Respondents seem to be drawing a line between

action and inaction for purposes of the rule—arguing, in other words, that negligent

inacti

such

sit idl

on is to be treated more harshly than negligent action. However, the law makes no
distinction. Regardless, as detailed at length in Appellant’s brief, Appellant did not
y; it acted affirmatively based on the advice of the professionals it hired.

II1.

Even if Appellant owed a duty to Respondents, it did
not breach that duty.

In arguing that no genuine issue of material fact exists on the question of whether

Appellant breached its duty, Respondents overlook all of the evidence to the contrary.

The trial court ruled that Appellant’s duty to investigate attached when Appellant

recei

ved evidence demonstrating that co-owner neglect was to blame for water intrusion

into the building envelope. In other words, this duty involves a two-step inquiry:

(1) whether the water intrusion was occurring as a result of deficient windows and doors,

as of

) if

posed to deficient stucco, roofing, or another deficient building component; and

so, whether the deficiency in the windows and doors was attributable to co-owner




negleclzt-stated differently, the standard is one of negligence, not strict liability. The

evidence cited by Respondents merely states that water intrusion was occurring. It does

not demonstrate how any co-owner was negligent. Furthermore, Respondents ignore the

evidence discussed in Section III of Appellant’s Brief establishing that Appellant’s board

received a plethora of information about the causes of the water intrusion and properly

€Xere

evide

most

sed its business judgment in deciding how to proceed. Importantly, Appellant’s
nce exceeds the “mere scintilla” standard, and viewing this evidence in the light
favorable to Appellant reveals the existence of genuine issues of material fact.

Iv.

Respondents’ purported additional sustaining erounds
do not support the trial court’s conclusion.

As their first additional sustaining ground, Respondents allege that Appellant was

aware of water intrusion issues back in the 1990s. Even if this were true, this is unrelated

to the existence of a “duty to investigate” and whether that duty was breached.

Resp

ondents also cite the case of Greenstein v. Council of Unit Owners of Avalon Court

Six Condo., Inc., 29 A.3d 604 (Md. Ct. Spec. App. 2011) in support of their argument

that Appellant breached a duty owed to Respondents. However, Greenstein merely holds

that individual unit owners may sue a condominium association when the association

fails

The ¢

on th

to pursue a claim for construction defects in the common elements. Id. at 614-15.
ase does not address the “duty to investigate” and does not involve alleged neglect

e part of unit owners. Accordingly, it is not relevant and provides no guidance.
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CONCLUSION

Based on the arguments presented above and in Appellant’s brief, this Court

reverse the trial court’s order and remand this case for trial.

Respectfully submitted, :

ML,
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Telephone: (843)213-5500

Facsimile: (843) 213-5555
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