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THE COURT:

So the next one is Ruffin v. Mitchell. All

right. All right, is Ms. Ruffin here?

MR. APPLEBY: I have not seen her.

anticipating this possibility,

I sent her back in November 2022.

I brought with me --

brought with me the letter that

I have a few copies if Your

Honor wants a copy. Essentially, just saying that the hearing

was February 17th, 10:30 a.m., being heard by yourself, in

person, at the Greenville County courthouse.

THE COURT:

All right. Let me do this just on the record

what I said that this matter i1s Ruffin v.

2022CP2305634.

Ms. Walker

Mitchell, which is

(phonetic), would you mind just walking down

the hall and seeing if Alicia Ruffin is present out there?

THE BAILIFF: All right.

THE COURT:

a letter.

And while she's doing that, you say you have

MR. APPLEBY: Yes. And I know just with change of venue

stuff, do you have all the filings?

THE COURT:

Yes. We didn't get -- your motions were not

on the -- in the -- into the transfer file of the hearing, but

we were able to
the record now,
LAW CLERK:
THE COURT:

LAW CLERK:

get them. And now, I don't know, are they in

they are official --
They're not.
They're still not?

In Greenville, they are.

It's hard to —--
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THE

out of the Spartanburg file,

COURT: Yeah, they're in -- we pulled your motions

because your motions were not in

the Greenville file —--

MR.

THE

MR.

as well.

THE

MR.

THE

And

November

email to

THE

THE

And

that the

plaintiff.

APPLEBY: Sure.

COURT: -- after they changed venue.

APPLEBY: Okay. Have you seen them? I have copies
COURT: Yeah, I've read them, yeah.

APPLEBY: Okay.

COURT: I've seen them.

then for the record, you handed up a letter dated
the 16th, 2022 that was sent via regular mail and via

the defendant.

BATLIFF: No response.

COURT: No response? Thank you, Ms. Walker.

the letter is to Ms. Ruffin. And it sets out to her

motion -- the defendant's motion to dismiss is to the
I think I might have said defendant. But the

letter was sent to the plaintiff stating that the defendant's

motion to dismiss and the plaintiff's motion for summary

judgment

a.m.

And again,

has been set for today, February 17th, which is 10:30

this is a letter dated November 16, 2022 via

email and regular mail.

Ms.

or not Ms.

Walker has gone out in the hall to determine whether

Ruffin is present, and she is stating that she's
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not.

Kimberly (phonetic), they can go back. Kimberly, have we
had any communication from Ms. Ruffin?

THE CLERK: I don't have anything from her. And it also
looks 1like we also (indiscernible).

THE COURT: Okay.

THE CLERK: (Indiscernible) the motion -- the motion to
dismiss.

THE COURT: Yeah. She had her own.

All right. And you are -- who's? I'm sorry.

MR. APPLEBY: I'm sorry. I'm Mitchell Appleby. I
represent the defendant.

THE COURT: All right, Mr. Appleby. Have you had any
communication with Ms. Ruffin?

MR. APPLEBY: Not since that letter that I can recall.

THE COURT: All right.

MR. APPLEBY: I'm not sure if I've had any emails, but I
don't believe so.

THE COURT: And Kimberly, we —-- the Court notes to her as
well?

THE CLERK: We sent ours to the address that we had at
563 Duncan Station Drive.

THE COURT: All right. 1Is that the same address --

MR. APPLEBY: Yes, Your Honor.

THE COURT: -- Mr. Appleby?
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MR. APPLEBY: And there were the two email addresses. So

I sent them to each -- sent a letter to each email address.
THE CLERK: Okay. (Indiscernible).
THE COURT: Yeah. Check -- just double-check on that.

THE CLERK: No messages (indiscernible).

THE COURT: No messages? All right.

Mr. Appleby, how do you -- how does the defendant want to
proceed without Ms. Ruffin here present? We can -- the two
options are to, obviously, go forward with it because she's
not present, or to continue the hearing due to her absence in
the event there's some issue. But you had not heard from her
at all either, have you?

MR. APPLEBY: No, Your Honor.

THE COURT: All right. How would the defendant now like
to proceed?

MR. APPLEBY: Obviously, Your Honor's decision, I would
say to just go ahead and proceed with the hearing as opposed
to continuing it. I think the basis -- bases, rather, for
dismissing the case are really strong, and I think continuing
it just going to delay the process and keep my clients
involved in a suit that shouldn't exist.

THE COURT: And the motion is actually a motion to
dismiss under 12 (b) as opposed to summary Jjudgment anyway; is
it not?

MR. APPLEBRY: Correct, Your Honor.
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THE COURT: All right. So there's really only pleadings.

MR. APPLEBY: Yes, Your Honor.

THE COURT: Okay. And the pleadings are obviously part
of the record.

MR. APPLEBY: Yes.

THE COURT: Okay. Fine. 1I'll find that it appears that
the plaintiff has been given proper notice. She was given
notice by the defense attorney, and the Court has also
provided her notice, as well.

Ms. Walker has -- she is not present here in the
courtroom, but Ms. Walker has also gone out into the hall of
the courthouse, and Ms. Ruffin has not responded there, as
well. So that being the case, I will go ahead and hear from
the defendant.

MR. APPLEBY: Thank you, Your Honor.

Defendant's motion to dismiss is really based on several
grounds of 12(b) (4), 12(b) (5), and 12(b) (6), and then various
statutory authority that I cited in my motion to dismiss.

As you note, Ms. Ruffin is representing herself pro se.
She filed a complaint making several allegations primarily
that the defendant's made defamatory remarks concerning her,
that they failed to document properly a medical interaction
that took place, and that really kind of coincides with her
allegation of defamation.

And then third, that during this examination that my
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client, Dr. Mitchell, assaulted her.

More specifically, the plaintiff alleges that on July
26th, 2019 she went and saw Dr. Mitchell to be evaluated. She
cited a quotation that Dr. Mitchell entered into her medical
records, and that quotation is, "I asked her to stand up, and
her husband helped her. And just touching her clothes caused
her to have excruciating pain symptomatology and yelling and
screaming saying she is very disappointed in me. Her husband
became very abusive, and also complained raising his voice.

"I certainly apologized that I was sorry that she is
having so much pain, but I do not feel like we can maintain a
doctor-patient relationship with the animosity and the
confrontational attitude they have portrayed today.

"At this point in time, I would like to have her released
from our practice, and if she has any emergencies for the next
three days, she can come back. But otherwise, she's
discharged from this practice secondary to failure of the
doctor-patient relationship".

And so, Your Honor, as I mentioned, we filed this motion
to dismiss really on about four grounds.

The first one is arguing that Dr. Mitchell is a
healthcare provider under the statutory law in South Carolina,
and because he is a healthcare provider, her allegation of an
improper physical exam and a failure to properly document a

physical examination is really something that requires expert
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testimony from a medical doctor and --

THE COURT: (Indiscernible) is on that one.

MR. APPLEBY: Sure.

THE COURT: I have read the complaint. I read her
responses and yours. Isn't this really a defamation case?
It's really not a medical malpractice case?

MR. APPLEBY: So I —--

THE COURT: Go ahead.

MR. APPLEBY: I agree with you. I included that
argument, because, obviously, I've got to cover all my bases.

THE COURT: I understand.

MR. APPLEBY: So obviously, made that argument. I agree
with you that that's not my strongest one. But did put that
in there.

Just to conclude that and just to expand on it
documentation of a physician and a physical examination I
would argue is something that's outside of the common
knowledge of a lay jury. So that would be ground number 1.

Number 2, when she filed her summons and complaint, it
was on July 25th, 2022. Accompanied with her filings is a
certificate of service, and in that certificate of service she
indicates that certain orders were served via first class mail
and email on July 22nd. So three days before the summons and
complaint were actually filed.

It's not clear what those orders are that she references.
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I'm assuming, based on the information available, that it's
the summons and complaint.

So she served personally herself via first class mail and
email my clients three days before she had filed the summons
and complaint. So I would argue that according to Rule 4,
obviously, she can't serve herself as a party to the actions,
that that was improper service. And then I would say it's
also insufficient process because she served a summons and
complaint that had never actually been filed. So that would
be my argument for why it should be dismissed pursuant to
12 (b) (4) and 12 (b) (5) and Rule 4 South Carolina Rules of Civil
Procedure.

Next, I also included in my motion to dismiss that she
failed to plead the proper elements of a defamation claim and
a civil assault claim. If Your Honor's read the complaint,
it's kind of like a stream of consciousness story of what she
alleged happened to her, but it doesn't really go into the
elements of what's necessary to prove those claims.

And then my fourth was really getting into statute of
limitations issues. Specifically as it goes to lack of
service, and as it goes to defamation.

So to this point in time as we stand here today, my
clients have never been properly served with a complaint. As
I argued before, they were served with a complaint that had

not even been filed yet, and they were served by her, which is
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improper.

And so to this day, they still haven't properly been
served at all. And the allegations related to this case go
back to July 26th, 2019.

If this is a defamation case, which Ms. Ruffin argues
that it is, and that's really what I go into in my memorandum
in support. I kind of shift that way, because she insisted
that it was a defamation.

THE COURT: You got a two-year statute of limitation on
that.

MR. APPLEBY: Yeah. Two-year statue of limitations for
defamation cases. Obviously, she alleges that Dr. Mitchell
defamed her by what he included in his medical records. He
documented that on July 26th, 2019, and she filed a summons
and complaint in July 2022, the two-year statute of
limitations. And as I explain in my memo in support, the law
in South Carolina is a defamatory statement, the statute of
limitations runs when the statement is made, not when the
plaintiff learns about it. And so I would argue that as well.

But also, just to kind of expand on that, and my memo in
support, obviously, Your Honor knows the elements to a
defamation claim. The second element is an unprivileged
publication of the remark or statement or whatever --

THE COURT: That's what she claims that the worker's comp

commission, that was sort of the publication that --
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MR. APPLEBY: Right.

THE COURT: -- is a worker's comp hearing.

MR. APPLEBY: Right. I would argue what Dr. Mitchell
includes in his medical records is privileged. 1It's not
unprivileged. And then his records were collected as part of
this worker's compensation process through a subpoena, I
imagine, and then included in the worker's comp commission
report.

And then she filed a subsequent document saying there was
a worker's comp evaluation as part of Liberty Mutual Insurance
that also included that specific portion Dr. Mitchell's
records, and she said that that was also a publication.

Again, I would just argue that Dr. Mitchell's medical
records are privileged They're not unprivileged. And if they
are "published" in a Liberty Mutual Insurance worker's comp
evaluation or a commissioner report, worker's compensation, I
would say that that's not an -- that's a privileged
publication as part of the legal process.

It seems like a stretch to me that it can be defamation
for a physician to put something in their medical records, and
then their records get subpoenaed and get included in these
worker's compensation evaluations and then the physician can
be sued for defamation for that when he didn't publish it
himself even. So that would be my argument.

I think the statute of limitations is two years for
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defamation claims. The record was July 2019. She didn't file
a complaint until July 2022. I would argue that there was
never an unprivileged publication of what she claims is
defamation. Even if we were to assume that she met all the
proper elements of defamation, it was still beyond the statute
of limitations and pursuant to 12 (b) (4) and 12(b) (5) and Rule
4. They were never -- my clients were never properly served
at all, and still haven't been to this day. So I would just
ask the Court to grant defendant's motion to dismiss on those
grounds.

THE COURT: The only defamatory statement is the
statement in the record where they -- where she got up from
her chair, bed, or whatever and he was helping her and she was
in pain and she got upset about that, and her husband was
there to (indiscernible) it sounds like. Or at least he was
involved down the road, maybe.

But that was what she was upset about, and he -- the
doctor apologized for her being in pain. And then they got
into some kind of altercation apparently, or some kind of
verbal altercation. And it looked like he decided at that
point that he was not going to be her doctor anymore based on
that altercation. And that was noted in the medical chart.
And then he -- the practice sent a letter to the plaintiff.
Informed her that they were not going to allow -- or they --

she was no longer going to be a patient at the practice, but
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would handle any emergency call. And then that's really the
defamation. Is that -- or did I set that out right?

MR. APPLEBY: Yes, Your Honor.

THE COURT: Okay.

MR. APPLEBY: That's correct. Because as far as I'm
aware, she's just alleging that what he documented in the
records of their encounter, I guess she's saying that that's
not what really happened. But he documented in his records
the encounter, and that's it. That's the defamation.

THE COURT: Okay. All right.

MOTION TO DISMISS DENIED IN PART AND GRANTED IN PART

THE COURT: I will deny the motion to dismiss as to the

requirement of an expert under the statute. I don't find this
is a medical malpractice case. It is a defamation case. I
would deny the motion as to those grounds. I'll grant the

motion as to the other grounds.

And so if you will prepare me a proposed order and
include in there your notice to the plaintiff of the hearing
today. Also included notice that the court -- and now,
Kimberly, when did you all send that out?

THE CLERK: November 10th.

THE COURT: All right. November 10the. So the Court
sent out notice of the hearing November 10th. And also that
she did not appear here at the hearing. And we also had the

bailiff go outside in hall to call for her and there was no
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response,
THE
THE
right.
And
clerk.
MR.
THE
you know.
MR.

THE

and she did not appear.
CLERK: All right.

COURT: So if you'd include those in there, all

if you would, just -- if you would email it to my law

APPLEBY: All right. I will do that.

COURT: And we're -- and then I will review and let
All right.

APPLEBY: Thank you so much.

COURT: All right. Thank you, sir.

(End of Transcript of Record)
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