
From: Kay Kelly
To: Court Of Appeals Filings
Cc: tcloud@clawsonandstaubes.com; cganjehsani@richardsonplowden.com; Emily Gifford Lucey;

mwhite@richardsonplowden.com; jross@rclawsc.com; pcristaldi@rclawsc.com; Scott Winograd;
bdeshields@rclawsc.com; ben@bentraywicklaw.com; ali@bentraywicklaw.com; lin@mlf.law; tom@mlf.law

Subject: Final Brief and Final Reply Brief / Appellant Case No. 2022-000016 / Case No. 2018-CP-07-00911
Date: Friday, April 28, 2023 3:19:13 PM
Attachments: Horton Brief FInal with Record Cites updated.pdf

Reply Brief D.R. Horton Formatted Record Cites-updated.pdf
Certificate of Service DR Horton 04282023.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Ms Kitchings, Clerk of Court of Appeals,
Please find attached the Final Brief and Final Reply Brief along with the Certificate of
Service. This email will serve as proof of service to all counsel of record included in this
email.

If you have any questions or concerns please let us know.
Thank you,
Kay Kelly

--

-- 

D. Kay Kelly

Assistant to Carl F. Muller

kay@carlmullerlaw.com

864.991.8904

864.751.2831 fax

607 Pendleton Street Suite 201

Greenville, SC 29601

mailto:kay@carlmullerlaw.com
mailto:ctappfilings@sccourts.org
mailto:tcloud@clawsonandstaubes.com
mailto:CGanjehsani@richardsonplowden.com
mailto:egiffordlucey@richardsonplowden.com
mailto:MWhite@richardsonplowden.com
mailto:jross@rclawsc.com
mailto:pcristaldi@rclawsc.com
mailto:swinograd@rclawsc.com
mailto:bdeshields@rclawsc.com
mailto:ben@bentraywicklaw.com
mailto:ali@bentraywicklaw.com
mailto:lin@mlf.law
mailto:tom@mlf.law
mailto:donna@carlmullerlaw.com



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_______________________ 


APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 


Bentley D. Price, Circuit Court Judge 
________________________ 


Case No. 2018-CP-07-00911 
Appellant Case No. 2022-000016 


________________________ 


Richard W. and Rebecca A. Dreier; Yolanda J. Dreier; Jacob R. and Carla Emerson; John B. and 
Lori Anne Gecy; Aaron M. and Stasha R. Grooms; AvaRae Hall; Michael B. and Cheyenne M. 
Johnson; Kenny Manuel Lopez and Kelsey Trudel Lopez; Dylan C. and Samantha Dawn 
Machado; Marvin K. and Maryalice Mamaril; Thomas R. and Melissa S. McFeely; Michael and 
Karen M. Rodriguez; Sarmed and Jessica M. Shafi; James J. Smith, III and Alayshia Smith and 
Nichole J. Verstegen; Plaintiffs,  


v. 


Advanced Flooring & Design Division of ISI, LLC f/k/a Advanced Flooring and Design, LLC; 
Americo Roofing Concepts, Inc.; Archer Exteriors, Inc.; Armor Building Solutions, LLC; 
Builders FirstSource-Southeast Group, LLC; Crossroads Enterprises, LLC; D.R. Horton, Inc.; 
Dean Custom Air, LLC; East Coast Construction Cleanup Corp. f/k/a S.C. Cleanup Co., Inc.; 
Freedom Homes, Inc. f/k/a Armor Building Solutions, Inc.; Hutton’s Landscapes, Inc.; Lather 
Construction SC, Inc.; Lather Construction, Inc.; Masco Cabinetry, LLC; ProBuild East, LLC; 
Professional Drywall & Paint Services, LLC; Professional Exteriors, II, LLC; Quality Electric of 
the Coastal Carolinas Incorporated; Superior Association Services, LLC; and Valim 
Construction, LLC, Defendants, 


Of Whom Sarmed and Jessica M. Shafi, Lather Construction, Inc., Lather Construction SC, Inc., 
Hutton’s Landscapes, Inc., and East Coast Construction Cleanup Corp. f/k/a S.C. Cleanup Co., 
Inc. are the Respondents, 


And 


D.R. Horton, Inc. is the Appellant.


________________________ 


FINAL BRIEF OF APPELLANT 
________________________







 i 


 
TABLE OF CONTENTS 


Table of Authorities ............................................................................................................ ii 


Statement of Issues on Appeal ............................................................................................ 1 


Statement of the Case.......................................................................................................... 1 


Standard of Review ............................................................................................................. 3 


Summary of Facts ............................................................................................................... 3 


Arguments ........................................................................................................................... 6 


1. Did Judge Price have subject matter jurisdiction and authority to 
overrule Judge DeBerry and declare unenforceable the parties’ 
contractual indemnity and duty to defend only two business days after 
entry of Judge DeBerry’s written summary judgment order? ................................ 6 


2. Did Judge Price exceed his authority in attempting to force a 
settlement of the case? .......................................................................................... 10 


3. Did Judge Price incorrectly read into S.C. Code Ann. § 32-2-10 a 
prohibition of a duty to defend, which was not included in that statute 
by the General Assembly? .................................................................................... 19 


4. Did Judge Price incorrectly override the parties’ contract by ruling 
that the respondents’ duties to indemnify and defend are not separate, 
distinct and independent obligations? ................................................................... 23 


5. Did Judge Price incorrectly rule that the parties’ contractual 
provisions concerning indemnity and duty to defend were 
unenforceable as a matter of law? ......................................................................... 27 


Conclusion ........................................................................................................................ 30 


  







 ii 


TABLE OF AUTHORITIES 


CASES 


Am. Cas. Co. v. Howard, 187 F.2d 322 (4th Cir. 1951). .............................................................. 25 


Cabrera v. Esso Std. Oil Co. P.R., 723 F.3d 82 (1st Cir. 2013). .................................................. 18 


Charleston Co. Dep’t Soc. Serv. v. Father, 317 S.C. 283, 454 S.E.2d 307 (S.C. 1995). ............... 7 


Columbia Architectural Grp. v. Barker, 274 S.C. 639, 266 S.E.2d 428 (S.C. 1980). .................. 24 


Concord & Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 


639, 819 S.E.2d 166 (S.C. App. 2018). ...................................................................................... 9 


Cook v. Taylor, 272 S.C. 536, 252 S.E.2d 923 (S.C. 1979)............................................................ 7 


Dinkins v. Robbins, 203 S.C. 199, 26 S.E.2d 689 (S.C. 1943). .................................................. 6, 7 


Eagle Container Co., LLC v. City of Newberry, 379 S.C. 564, 666 S.E.2d 892 (S.C. 2008). ...... 21 


Enoree Baptist Church v. Fletcher, 287 S.C. 602, 340 S.E.2d 546 (S.C. 1986). ........................... 7 


Fanning v. Fritz’s Pontiac-Cadillac-Buick, Inc., 322 S.C. 399, 472 S.E.2d 242 (S.C. 1996) ..... 29 


Fleming v. Rose, 350 S.C. 488, 567 S.E.2d 857 (S.C. 2002).......................................................... 3 


Hancock v. Mid-South Mgmt. Co., Ins., 381 S.C. 326, 673 S.E.2d 801 (S.C. 2009). ..................... 3 


Hood v. Life & Cas. Ins. Co. of Tennessee, 173 S.C. 139, 175 S.E. 76 (S.C. 1934) .................... 29 


Johnson v. S. State Ins. Co., 288 S.C. 239, 341 S.E.2d 793 (S.C. 1986). ..................................... 26 


Lackey v. Green Tree Fin. Corp., 330 S.C. 388, 498 S.E.2d 898 (S.C. Ct. App. 1998) .............. 29 


Ledford v. Dep’t of Pub. Safety, 428 S.C. 387 (S.C. 2019). ......................................................... 17 


Machin v. Carus Corp., 419 S.C. 527, 799 S.E.2d 468 (S.C. 2008). ........................................... 22 


Miller v. Doe, 312 S.C. 444, 441 S.E.2d 319 (S.C. 1994). ........................................................... 21 


Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 542 S.E.2d 360 (S.C. 2001) ........................ 28, 29 


Mut. Bldg. Loan Ass’n of Sumter v. Hewson, 196 S.C. 181, 12 S.E.2d 715 (S.C. 1940). .............. 7 







 iii 


Packard Field v. Byrd, 73 S.C. 1, 51 S.E. 678 (S.C. 1905). ......................................................... 24 


Palmetto Mortuary Transport, Inc. v. Knight Systems, Inc., 424 S.C. 444, 818 S.E.2d 724 (S.C. 


2018) ................................................................................................................................... 29, 30 


QHG of Lake City, Inc. v. McCutcheon, 360 S.C. 196, 600 S.E.2d 105 (Ct. App. 2004). ........... 13 


Savannah Bank, N.A. v Stalliard, 400 S.C. 246, 734 S.E.2d 161 (S.C. 2012)................................ 3 


Sloan Const. Co. v. Cent. Nat’l Ins. of Omaha, 269 S.C. 183, 236 S.E.2d 818 (S.C. 1977). . 24, 25 


Smith v. Tiffany, 419 S.C. 548, 799 S.E.2d 479 (S.C. 2008). ................................................. 22, 23 


State v. Davis, No. 2006-UP-316, 2006 S.C. App. Unpub. Lexis 299 (S.C. Ct. App. Aug. 4, 


2006) ......................................................................................................................................... 18 


Tisdale v. Am. Life Ins. Co., 216 S.C. 10, 56 S.E.2d 580 (S.C. 1949). ....................................... 6, 7 


Trakas v. Globe Rutgers Fire Ins., 141 S.C. 64, 139 S.E. 176 (S.C. 1927). ................................ 26 


United States v. Pfizer, 560 F.2d 319 (8th Cir. 1977) ................................................................... 18 


STATUTES 


S.C. Code Ann. § 1-11-440 (repealed May 13, 2022) ............................................................ 22, 24 


S.C. Code Ann. § 12-4-325 (repealed May 13, 2022) ............................................................ 22, 24 


S.C. Code Ann. § 32-2-10 ..................................................................... 9, 19, 21, 22, 23, 25, 26, 27 


OTHER AUTHORITIES 


Circuit Court Rule 60 ...................................................................................................................... 7 


H. 4048, 2022, 124th Sess. (S.C. effective date May 13, 2022) ............................................. 22, 24 


RULES 


Rule 408, SCRE ............................................................................................................................ 13 


Rule 41(l), SCRCP .......................................................................................................................... 7 







 iv 


Rule 56(c), SCRP ............................................................................................................................ 3 


Rule 59, SCRCP.............................................................................................................................. 3 


S.C. Rule 501, Code of Judicial Conduct. .................................................................................... 18 


 


  







 1 


STATEMENT OF ISSUES ON APPEAL 


1. Did Judge Price have subject matter jurisdiction and authority to overrule Judge 
DeBerry and declare unenforceable the parties’ contractual indemnity and duty to 
defend only two business days after entry of Judge DeBerry’s written summary 
judgment order? 


2. Did Judge Price exceed his authority in attempting to force a settlement of the case? 


3. Did Judge Price incorrectly read into S.C. Code Ann. § 32-2-10 a prohibition on a 
duty to defend, which was not included in that statute by the General Assembly? 


4. Did Judge Price incorrectly override the parties’ contractual agreement by ruling that 
the respondents’ respective duties to indemnify and defend are not separate, distinct 
and independent obligations? 


5. Did Judge Price incorrectly rule that the parties’ contractual provisions concerning 
indemnity and duty to defend were unenforceable as a matter of law? 


STATEMENT OF THE CASE 


This case was commenced on May 1, 2018.  It sought damages for alleged deficiencies 


concerning construction and landscaping of the plaintiffs’ homes and yards in the Tidewater 


Creek subdivision in Beaufort County.  The plaintiffs are the owners of 15 homes there.  The 


defendants are various contractors and appellant D. R. Horton, Inc., which developed the 


subdivision.  All of the plaintiffs’ claims have now been settled. 


The appeal concerns cross-claims by appellant Horton against three of the 


respondent/defendant contractors:  Lather Construction, Inc., Hutton’s Landscapes, Inc. and East 


Coast Construction Cleanup Corp.  Appellant initially cross-claimed on December 2, 2019.  It 


subsequently amended; its cross-claims on appeal were filed on August 23, 2021.  Appellant had 


cross-claimed against other defendants, but those cross-claims are not involved in this appeal.  


The cross-claims against these three respondents were for equitable indemnification and 


contractual indemnification and defense obligations.  The equitable indemnification cross-claims 







 2 


are not involved in this appeal.  The appeal concerns only the contractual indemnification and 


defense obligations of respondents Lather, Hutton’s and East Coast to appellant Horton. 


Respondent Lather moved for summary judgment on the cross-claims on October 8, 


2021.  Respondent Hutton’s so moved on October 19, 2021.  The gravamen of the motions was 


that the contractual indemnification and defense obligations were unenforceable.  The Hon. H. 


Steven DeBerry heard these motions on October 29, 2021, and denied them on November 12, 


2021.  His orders denying the motions were filed within an hour after respondent East Coast filed 


its memorandum in support of its similar motion for summary judgment, which it filed on 


November 10, 2021. East Coast’s legal arguments are the same as Lather’s and Hutton’s and 


were determined as a matter of law in the case by Judge DeBerry when he ruled on the same 


legal issues on November 12, 2021.1 


Certain of the plaintiffs’ claims were outstanding against the appellant and these three 


respondents when trial began on Monday, November 15, 2021.  It was a jury trial before the 


Hon. Bentley Price.  During the first two days of trial, the respondents argued that their 


contractual indemnification and defense obligations were unenforceable.  On November 16, 


2021, Judge Price verbally granted the respondents’ summary judgment motions during a 


hearing to bifurcate, dismissed appellant’s cross claims and directed a verdict against it on its 


cross-claims.  The three respondents settled with the plaintiffs, leaving appellant as the sole 


defendant at trial even though the equitable indemnification factual issues could not have been 


decided until after a jury verdict.  On Friday, November 19, 2021, the jury returned a verdict 


against appellant D. R. Horton for $140,000.   


 
 


1 East Coast did not argue otherwise before the trial court. 
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On November 24, 2021, pursuant to Rule 59, SCRCP, appellant D. R. Horton moved to 


alter or amend Judge Price’s bench ruling that these sections of its contracts with these 


respondents were unenforceable.  On November 29, 2021, it moved for J.N.O.V., or in the 


alternative for a new trial absolute or new trial nisi remittitur.  Judge Price denied the motions on 


December 3, 2021.  Notice of appeal was served December 30, 2021. 


Appellant Horton settled with the plaintiffs after trial and that verdict is not involved in 


this appeal.  This appeal involves the ruling of Judge Price that the contractual indemnification 


and defense obligations of these three respondents is unenforceable.  The estimated amount 


involved in the appeal of that ruling is well in excess of $1,500,000. 


STANDARD OF REVIEW 


The appellate court reviews the grant of a summary judgment motion de novo as to 


matters of law. “When reviewing the grant of summary judgment, the appellate court applies the 


same standard applied by the trial court pursuant to Rule 56(c), SCRP.” Savannah Bank, N.A. v 


Stalliard, 400 S.C. 246, 250, 734 S.E.2d 161, 163 (S.C. 2012) (quoting Fleming v. Rose, 350 


S.C. 488, 493, 567 S.E.2d 857, 860 (S.C. 2002)). “Summary judgment is appropriate when there 


is no genuine issue of material fact such that the moving party must prevail as a matter of law. 


To withstand a motion for summary judgment ‘in cases applying the preponderance of the 


evidence burden of proof, the non-moving party is only required to submit a mere scintilla of 


evidence.’” Id. (quoting Hancock v. Mid-South Mgmt. Co., Ins., 381 S.C. 326, 330, 673 S.E.2d 


801, 803 (S.C. 2009). 


SUMMARY OF FACTS 


The contractual provisions at issue are identical.  They are contained in a printed form 


agreement titled “South Carolina Independent Contractor Agreement (‘ICA’).”  Section 10 
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concerns the respondents’ indemnification and defense obligations.  Section 11 requires them to 


provide insurance for those obligations and to name appellant D. R. Horton as an additional 


insured.  (All three contracts between appellant and respondents) R.pp. 942 – 948; R.pp. 904 – 


935; R.pp. 879 - 893 


Insurance is more than a theoretical part of these indemnifications and obligations.  It is 


critical in this case because respondents Lather and Hutton’s are out of business.  (Defendant 


Lather Construction SC, Inc.’s Motion for Summary Judgment as to Claims of Plaintiffs and D. 


R. Horton, Inc., including Exhibits D and F) R.p. 79, paras. 6 & 9; R.pp. 614:23 – 618:10 


Respondent Lather’s “Work generally consists of clearing, grading and constructing the 


water, sewer, drainage, and roads for the proposed residential subdivision.”  (Article I – WORK 


1.01, Document 00505 Standard Form of Agreement Between Owner and Contractor.) R.p. 157 


The lump sum price was $1,014,423.63.  (Agreement, Article 5.) R.p. 158 Clearly, Lather was a 


sophisticated contractor. 


According to Hutton’s contract its work included “rough grade, final grade, landscape 


turnkey, landscaping, sod/seed, trees, backfill foundations/crawl spaces, flatwork labor turnkey, 


forming, pouring, stripping forms, slab backfill, and house slab turnkey (monolithic).”  (Hutton’s 


Landscapes, Inc.’s Memorandum of Law in Support of its Motion for Summary Judgment on the 


Cross-Claims of D. R. Horton, Inc. (Pp. 1-4 and Ex. A. Contract.) R.pp. 298 – 301; R.pp. 317 – 


348 It was likewise a sophisticated contractor. 


East Coast had been working with Horton at least since November 30, 2012, the date of 


its contract and before the Tidewater development began.  (East Coast contract.)  R.pp. 879 - 893 


Horton did not even buy the land for Tidewater Creek until 2013 and the engineering 


specifications were not prepared until June 30, 2014.  R.p. 636:10 – 23 (Contract Documents and 
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Specifications for Tidewater Creek.)  R.pp. 879 – 893 Exhibit A to its contract provided that it 


was to “supply all material, equipment, and labor necessary to complete the landscaping final 


grade phase of construction” and “pick up all construction debris a minimum of 5 days/week.”  


R.pp. 885 – 887 Item 22 of that Exhibit also provided “Subcontractor shall comply with all 


insurance requirements including the subcontractor agreement before setting foot on any D. R. 


Horton site.”  R.p. 891 Each and every page was signed or initialed.  East Coast knew exactly 


what was required, including the requirement of insurance. 


When plaintiffs sued D.R. Horton, D.R. Horton tendered the suit to the respondents to 


defend. No respondent or respondent insurance company provided D.R. Horton a defense. R.p. 


715:13 – 15; R.p. 718:7 - 22  Instead, the respondents filed motions for summary judgment to 


evade their obligations and their insurance company’s obligations under the obligation to 


indemnify and duty to defend provisions of the ICA contract. R.pp. 140 – 143; R.pp. 144 – 146; 


R.pp. 425 – 427 Judge DeBerry heard the motions for summary judgment and denied them in a 


Form 4 Order that stated there were material issues of fact. The respondents asked Judge 


DeBerry to hold the contractual provisions unenforceable as a matter of law. He refused. There 


was no reason for Judge DeBerry to decide that factual issues existed unless he had first decided 


that the indemnification and duty to defend provisions were enforceable as a matter of law. Had 


he decided that the provisions were unenforceable as a matter of law, that would have been the 


end of the matter. 


Instead, Judge DeBerry denied the summary judgment motions and ruled on November 


12, 2021. (Orders, Nov. 12, 2021) R.p. 1 – 3; R.p. 4 – 6 Two business days later, on the second 


day of trial, Judge Price overruled Judge DeBerry and decided “that the contract indemnification 


and Subsection 10 is unenforceable. I think it’s an adhesion contract. I think it’s take-it-or-leave-
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it. I think it’s similar and likened to a non-compete in the sense that if the opposing party doesn’t 


have a whole lot of negotiating power, then it can be deemed unenforceable. I don’t think it’s 


enforceable. I think it violates public policy.” R.pp. 722:17 – 24  Over appellants objection, 


Judge Price decided the issue during a hearing on the respondents so-called ‘motion to bifurcate,’ 


which was in reality their motions for summary judgment that were simply presented a second 


time and to a second judge after receiving a decision against them by the first judge. R.pp. 703:5 


– 10   


This appeal concerns the authority of Judge Price to overrule Judge DeBerry. 


ARGUMENTS 


1. DID JUDGE PRICE HAVE SUBJECT MATTER JURISDICTION AND 
AUTHORITY TO OVERRULE JUDGE DEBERRY AND DECLARE 
UNENFORCEABLE THE PARTIES’ CONTRACTUAL INDEMNITY AND DUTY 
TO DEFEND ONLY TWO BUSINESS DAYS AFTER ENTRY OF JUDGE 
DEBERRY’S WRITTEN SUMMARY JUDGMENT ORDER? 


This is the threshold issue in this appeal. If the Court agrees with appellant that Judge 


Price did not have authority to overrule Judge DeBerry, the appellants request that the Court 


remand the case to the trial court for a trial on appellant’s cross-claims.  


It is settled law in South Carolina that one trial judge may not overrule another trial judge 


because doing so is reserved to the appellate courts. “It is axiomatic . . . a Circuit Judge does not 


have the power to reverse the ruling of another Circuit Judge.” Tisdale v. Am. Life Ins. Co., 216 


S.C. 10, 13, 56 S.E.2d 580, 581 (S.C. 1949). “The rule is well settled that the prior order of one 


Circuit Judge may not be modified by the subsequent order of another Circuit Judge, except in 


cases when the right to do so has been reserved to the succeeding Judge, when it is allowed by 


rule of Court or statute or when the subsequent order does not alter or substantially affect the 


ruling or decision represented by the previous order.” Dinkins v. Robbins, 203 S.C. 199, 202, 26 


S.E.2d 689, 690 (S.C. 1943) (citing Mut. Bldg. Loan Ass’n of Sumter v. Hewson, 196 S.C. 181, 
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12 S.E.2d 715 (S.C. 1940)); see also Charleston Co. Dep’t Soc. Serv. v. Father, 317 S.C. 283, 


288, 454 S.E.2d 307, 310 (S.C. 1995) (citing Tisdale, 216 S.C. at 13 and Dinkins, 203 S.C. at 


202), (“There is a long-standing rule in this State that one judge of the same court cannot 


overrule another. . . . Accordingly, we hold a successor judge may not substitute his own 


judgment for that of the trial judge.”).   


The question in Dinkins was: “Does a Circuit Judge have jurisdiction and power to grant 


a compulsory order of reference as to certain equitable issues raised by the pleadings when a 


former Circuit Judge has refused a general order of reference, from which there has been no 


appeal?” 203 S.C. at 202. The Dinkins Court decided that the prior judge’s decision to not refer 


any issues on a general order of reference embraced all matters that could have been referred. Id. 


Thus, a subsequent circuit judge could not parse out equitable issues for referral.  


In Enoree Baptist Church v. Fletcher, 287 S.C. 602, 604, 340 S.E.2d 546 (S.C. 1986), the 


court confirmed that “[O]ne Circuit Court Judge does not have the authority to set aside the order 


of another (citing Circuit Court Rule 60 and Cook v. Taylor, 272 S.C. 536, 252 S.E.2d 923 (S.C. 


1979)). “The effect of Judge Pyle’s order was to reverse the earlier substantive order, clearly an 


impermissible act.” Respondents erred under the rules of civil procedure when they repeatedly 


asked the court to revisit the Judge DeBerry’s decision. Rule 41(l), SCRCP prohibits repeat 


motions on the same facts. “If any motion be made to any judge and be denied, in whole or in 


part, or be granted conditionally, no subsequent motion upon the same state of facts shall be 


made to any other judge in the action.” Id. 


Similarly, in this case, Judges DeBerry and Price are both Circuit Judges. Judge DeBerry 


had before him the entirety of the summary judgment motions, including the additional insured 
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(AI) issue2 – both as to matters of law and issues of fact. He declined to find for the respondents 


on any issue.  To consider the factual issues, he first would have decided that the contract was 


enforceable as a matter of law.  If it were not enforceable as a matter of law, he would have had 


no reason to then consider factual issues. This was specifically brought to Judge Price’s attention 


by appellant’s counsel.  


MS. PETERSON:  . . . A judge has already decided as a matter of law that it’s not 


unenforceable. R.p. 680:5 – 6  


Judge Price apparently recognized this and acknowledged earlier that he did not have the 


power to rule on the matter that Judge DeBerry had already ruled on. R.pp. 676:23 – 677:6 


MS. PETERSON:  If this case is to go forward with the trial and the jury 


deciding, then we believe it’s wholly improper for the summary judgment to be 


re-heard. 


THE COURT:  I agree with that. I don’t think I can do that.  So I’m agreeing with 


you 100% on that.  That is what we talked about.  I don’t think that is something I 


can do.  You don’t get to just bring it back up again, because a prior circuit judge 


has already ruled on that. So I am with you on that.  R.p. 676:23 – 677:6 


Respondents’ counsel then proceeded to re-argue their summary judgment motions under 


the guise of a motion to bifurcate.  R.p. 678:12 – 723:6 In doing so, they put front and center 


 
 


2 Appellant attached the insurance contract to its response to respondents’ motions for summary 
judgment. The AI coverage each respondent was required to provide to appellant covers the duty 
to defend and the duty to indemnify, which is critical because respondents Hutton’s and Lather 
are no longer in business. At its heart, this is an insurance claim case. 
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exactly the same matter that Judge DeBerry had decided on the motions for summary judgment, 


namely the enforceability of the contractual indemnity and duty to defend.3 


MS. LUCEY:  A lot of uncertainty for us in terms of trying to resolve the claim.  . 


. . Another alternative, Your Honor, is for Hutton’s and likely Lather to raise a 


motion -- in an effort to expedite the trial, raise a motion to bifurcate the cross-


claims.   


But I think the threshold issue and whether we can bifurcate the claims is to 


determine whether or not the contractual indemnity provision would remain 


enforceable.  If they are enforceable – if they are not enforceable, which is our 


position, then there is no reason to bifurcate them, and they can be dismissed. And 


that’s already been decided then, Your Honor.  R.p. 678:9 – 22  


Appellant’s counsel objected because the matter had already been heard and decided by 


Judge DeBerry. R.p.  680:5 – 6 Albeit, Judge Price allowed a motion to bifurcate after the trial 


had already commenced and then turned it into a rehearing of the summary judgment motions. 


 
 


3 At the pretrial summary judgment hearing before Judge DeBerry, Respondents argued that as a 
matter of law the indemnity and duty to defend provisions violated public policy and were 
therefore unenforceable as to S.C. Code Ann. § 32-2-10 and under the “clear and unequivocal” 
standard when an indemnitee will be indemnified for its concurrent negligence. R.p. 574:10 – 
579:14 (contractual indemnity and duty to defend) and R.p. 564:8 – 565:3 (“clear and 
unequivocal”). Judge DeBerry declined to find for Respondents. It is not surprising that Judge 
DeBerry did not find for Respondents because neither the indemnity provision nor the duty to 
defend provision violate public policy, as discussed in this brief. Additionally, the indemnity 
language is clear and unequivocal and follows the language the court suggested in Concord & 
Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 658 n. 6, 
819 S.E.2d 166, 176 n. 6 (S.C. App. 2018). The same arguments based on the same legal theories 
were then raised before Judge Price two business days after Judge DeBerry’s ruling. 
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MS. LUCEY:  At this time, may I make a motion to bifurcate the contractual and 


equitable indemnity claims that D.R. Horton has asserted against Hutton’s? 


THE COURT:  Sure. 


MR. ROSS: [Lather] would like to join, Your Honor. 


MR. CLOUD:  East Coast would join in that as well. 


MS. PETERSON:  For the record, I think any arguments that go to the 


enforceability of contracts and which contracts apply have already been dealt with 


on the summary judgment motion. They made the same arguments, and the Court 


did not rule in their favor.  R.p. 702:24 – 703:10 


Over counsel’s objection and against what Judge Price himself had correctly recognized 


earlier as settled law precluding him from overruling another Circuit Judge, R.p. 677:1 – 6, 


Judge Price then proceeded to rule on exactly the same issue that Judge DeBerry had previously 


decided.   


Without subject matter jurisdiction or authority, Judge Price reversed Judge DeBerry. 


R.p. 722:17 – 18  


If the Court agrees with appellant that Judge Price did not have authority to overrule 


Judge DeBerry and remands the case for trial on appellant’s cross-claims against respondents, 


the Court need not reach any of the other issues on appeal. 


 


2. DID JUDGE PRICE EXCEED HIS AUTHORITY IN ATTEMPTING TO FORCE A 
SETTLEMENT OF THE CASE? 


Judge Price declared the contractual indemnity and defense obligations of the 


respondents to be unenforceable in order to force the appellant to settle the case.  He did this for 


three reasons.  The first is that he had to be out of town on Thursday night and wanted the trial to 
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be finished by then.  The second is that his daughter’s birthday party was the next day, and he 


did not want the trial to interfere with it.  The third is that the trial was for only one of 15 homes 


in the same case, and there was another home in a related case (Eberly) also to be tried for a total 


of 15 future trials.  Judge Price seemed to want no part of these other looming trials. 


 This perspective emerges from a review of the trial transcript, beginning with his greeting 


of the jury pool on Monday and culminating in a threat, invasion of the attorney-client privilege, 


and improper settlement disclosures over appellant’s objection. On the first day,  


THE COURT: There is one trial this week.  It will last for about four days.  R.p. 


612:14 – 15  


After the jury was selected, he returned to the duration of the trial. 


THE COURT: Again, I am not sure exactly how long it will last, but in doing so, 


we think it should last until Thursday.  R.p. 613:7 – 8  


Sensing Judge Price’s underlying concerns, the respondents seized the moment and renewed 


their motions for summary judgment under the guise of a motion to bifurcate.  (See Issue 1 of 


Argument.)  Not surprisingly, their argument was that if Judge Price would rule with them, that 


would simplify things and speed up the trial.  Appellant’s counsel resisted and suggested that the 


trial proceed. 


MR. NAIL:  I would just suggest, Your Honor, that maybe we see how much we 


get through today.  R.p. 680:17 – 18  


With Thursday and Friday on his mind, Judge Price demurred. 
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THE COURT:  The concern I have, of course, with that – I am fine with that.  But 


if we don’t get through enough, we have backed ourselves into a corner.  R.p. 


680:19 – 21  


Respondents’ counsel then played the Thursday card by name. 


MS. LUCEY:  Your honor, based on – I can’t imagine we would finish by 


Thursday.  R.p. 680:22 – 23  


MR. ROSS: . . . Then if we bifurcate the cross-claims of Horton out from what we 


are dealing with today, again, a two party case.  I think they would agree it gets 


done by Thursday . . .  R.p. 701:12 – 14  


Judge Price then asked for specific direction. 


THE COURT:  Tell us what they have to do. 


MR. ROSS:  We have maintained the position that the contractual indemnity 


claims of D. R. Horton are unenforceable . . . R.p. 701:17 – 19  


The answer from the respondents was that dismissing the appellant’s claim for indemnity and 


defense under the contracts was the way out.   


Having previously recognized that under the law he could not rule on the respondents’ 


summary judgment motions because Judge DeBerry had done so just two business days before, 


Judge Price then attempted to force a settlement.  (See Issue 1 of Argument.) 


THE COURT:  Do you have authority? R.p. 680:24 – 25  


THE COURT:  Where are we as to settlement talks?  R.p. 699:20 


THE COURT:  All right.  Where are you at, Mr. Nail (appellant’s counsel)?  R.p. 


700:7 – 8  
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In order to stoke the fire, the respondents revealed to Judge Price confidential settlement 


negotiations Tuesday morning, contrary to Rule 408, SCRE, which “codifies the longstanding 


principle that evidence of conduct or statements made in compromise negotiation is not 


admissible.” See, e.g. QHG of Lake City, Inc. v. McCutcheon, 360 S.C. 196, 209, 600 S.E.2d 


105, 111 (Ct. App. 2004) (“Because the law favors compromises, our appellate courts have long 


held that testimony as to negotiations and offers to compromise are inadmissible for proving 


liability”). In this case, because Judge Price was the decision-maker as to the substantive issue in 


the cross-claims, it was not appropriate for him to receive or seek confidential settlement 


information because it was admitted as evidence for the judge to consider. 


MS. LUCEY:  . . . And I think – I don’t know if Michael (appellant’s counsel) is 


comfortable in disclosing what I understand the attorneys’ fees are in this case. 


THE COURT:  I assume they are very high.  This is a very old case. I think you-


all had 50 depositions. 


MS. LUCEY:  They are over $500,000. . . . my client is going to be forced to pay 


$750,000 in attorneys’ fees. R.p. 682:1 – 13  


MS. LUCEY:  Your Honor, I don’t know how specific Horton is or what kind of 


specifics you want, but I think it’s important to know that there is an AI 


[additional insured] demand that Horton has made that separate and apart from 


resolving this case.  It’s over $1 million in attorneys’ fees. 


MR. NAIL:  I move to strike that.  That is subject to confidential settlement 


communication.  That is also what was requested. 


MS. LUCEY:  It was, but I think it’s relevant and is part and parcel of part of the 


issue with the contractual indemnity claims. R.p. 700:15 – 25  
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*** 


THE COURT:  I tell you what I am going to do.  …  We will take about an hour 


and 40 minutes to see if you-all can work something out. But at the close of that, I 


will tell you this . . . at the close of the hour I am going to hear your motion; okay. 


If you [Ms. Lucey] are telling me the truth, I am a big fan of that.  


MS. LUCEY: I am telling you the truth, sir. 


THE COURT: Well, give me a copy of the contract, and let me take a look at it 


for an hour. R.p. 698:18 – 699:5  


*** 


THE COURT:  All right.  Who wants to start? 


MS. LUCEY:   Your Honor, I am happy to try to update the Court on the status of 


settlement talks, if you want to jump right into that. 


THE COURT:  Where are we on settlement talks? 


MS. LUCEY:  The parties have been talking, and Hutton’s and Lather have 


communicated or are working on putting money on the table to settle the 


plaintiffs’ claims.  I don’t believe that Horton has contributed any money towards 


the settlement a global settlement. R.p. 698:16 – 25 


Along the way, the respondents reminded Judge Price about the other 15 related trials for the 


homes that he faced in the future, as well as a trial on the respondents’ contractual indemnity and 


defense obligations. 


MS. LUCEY:  I think the only reasonable way to do it is for Hutton’s to settle all 


of the claims with all of the homes with plaintiffs’ counsel.  I don’t know that I 
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am in a position to try to negotiate one house settlement; because that simply 


kicks the can down the road, and we will be here in three months. 


THE COURT:  Right. You will be right back in front of me in February. 


MS. LUCEY:  Right.  R.p. 679:9 – 14  


The stoking worked.  Tuesday morning, Judge Price became exasperated.  


THE COURT:  Well, it’s a huge mess. R.p. 685:6 


The Court saw appellant’s desire to enforce the contracts regarding work they had already paid 


respondents for as the biggest problem in the case.  


THE COURT: The biggest issue continues to be the cross-claims. That is the 


biggest snag. Because without that being resolved, then it’s never going to settle 


or be resolved. It will always be - - there will always be this, you know, this case 


out there with you-all, and it’s just never going to end. R.p. 688:15 – 19  


At the end of Tuesday, after securing more confidential settlement information, Judge Price’s 


exasperation led him to squeeze the appellant in a manner that crossed the line. 


THE COURT:  Earlier when I got the update from the settlement conference that 


you all went into, why did D. R. Horton not throw anything in the pot?  They had 


previously. 


MR. NAIL:  I don’t have an answer.  It was two years ago.   


THE COURT:  I am talking about today. 


MR. NAIL:  Today? 


THE COURT:  Yes. R.p. 733:11 – 18  


*** 
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THE COURT:  I am getting really concerned about the time and what is going to 


happen Thursday at 3:00.   


All right.  Tell D. R. Horton they are being absolutely ridiculous.  I want you to 


email them, and I want you to bring me the email and tell them I said that, all 


right?  Ask them if they know what an additur is, all right? Bring it to me 


tomorrow. R.p. 734:19 – 25 


At the end of Thursday, the trial was still underway. Judge Price left town for the evening. 


THE COURT:  I need to be out of town.  I told you that I thought this case would 


finish on Thursday.  I am going to travel out of town tonight, but I will be back in 


the morning, but I am going to be late.  I should be here by 11:15. I would ask all 


of you to be here around 11:00.  R.pp. 828:25 – 829:4 


The trial concluded at 8:10 p.m. on Friday.  Judge Price then went to his daughter’s birthday 


party. 


THE COURT: . . . Today’s my daughter’s ninth birthday, so they’re waiting on 


me to get home to do the cake, so imagine how many texts I’ve gotten today. . . . I 


have a birthday party waiting on me.  R.p. 878:5 – 7; R.p. 878:22 


It is one thing for a judge to encourage settlement.  It is another thing for a judge to 


browbeat and threaten a party toward settlement.  What is particularly troubling about Judge 


Price’s conduct is his invasion of the attorney/client privilege and the threat of an additur before 


the witnesses had all testified and before the jury rendered a judgment.  He told Mr. Nail what to 


write to his client and then demanded a copy of it and threatened appellant with additur. Judges 
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are not permitted to threaten litigants or coerce settlement. In Ledford v. Dep’t of Pub. Safety, 


428 S.C. 387 (S.C. 2019), the Court admonished,  


We are deeply concerned by Commissioner Braden’s conduct in this matter. We 


first address her comments during the phone conference, especially those 


regarding a “duty” to report Ledford for criminal prosecution. Commissioner 


Braden’s remarks essentially left Ledford with two equally undesirable options: 


(1) move forward with his claim and risk being referred for criminal prosecution; 


or (2) settle the case and forfeit his right to have his claim adjudicated, and 


concomitantly Commissioner would ignore her purported “duty” to report 


Ledford for criminal prosecution. Even if Commissioner Braden’s statements 


were not intended as bona fide threats, there were undisputedly coercive. 


Commentary to Section 3(B)(8), Code of Judicial Conduct (CJC), Rule 501, 


SCACR (“A judge should encourage and seek to facilitate settlement, but parties 


should not feel coerced into surrendering the right to have their controversy 


resolved by the courts”).  


Id. at 391-92. 


The threat of additur occurred during the second day of trial, after only two witnesses appeared, 


and during the plaintiffs’ case – none of the defendants had yet put on their respective cases. 


When appellant did not settle and declined to forego well over a million dollars (as of day two of 


the trial) in additional insured coverage because respondents’ insurance carriers failed to provide 


coverage for the claims and failed to defend appellant despite appellant’s tender of the claim to 


respondents’ carriers, the Court took it upon itself to grant summary judgment against appellant 


as to its indemnity and duty to defend cross-claims. “A trial judge must act with absolute 
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impartiality in the performance of judicial duties.” State v. Davis, No. 2006-UP-316, 2006 S.C. 


App. Unpub. Lexis 299 (S.C. Ct. App. Aug. 4, 2006).4 In Cabrera v. Esso Std. Oil Co. P.R., held 


that the court “abused its discretion by factoring the plaintiff’s refusal to settle into its decision to 


dismiss the case.” 723 F.3d 82, 88 (1st Cir. 2013). The court admonished the trial court when it 


“permitted the information gleaned through its involvement with the settlement talks to exert 


influence over its disposition of appellant’s motion.” Id. at 89.  The court also cautioned the 


court that it had been too involved in settlement discussions when it obtained information about 


the parties’ positions that unduly influenced its ruling. Id. at 90 (the Eight Circuit similarly had 


concerns in United States v. Pfizer, 560 F.2d 319 (8th Cir. 1977) in situations where the decision-


maker is too involved in settlement).  In this case Judge Price was the decision-maker as to the 


cross-claims when he removed them from the jury’s purview by granting respondents summary 


judgment motion. 


If anything, the judge should have stayed out of any settlement discussions because he 


was being called upon to decide a dispositive motion concerning the very heart of the case.   


Instead, he plunged right into those discussions, even entertaining confidential aspects of the 


discussions which, moreover, were intended to and had the effect of poisoning him against the 


appellant. His conduct concerning settlement and his desire to get through the trial in time for his 


Thursday at 3:00 p.m. trip and his daughter’s birthday show a clear bias which led him to rule 


 
 


4 Additionally, a Judge’s family and social life are not supposed to bear upon any litigant’s trial 
and a judge is supposed to perform the duties of office impartially and diligently. S.C. Rule 501, 
Code of Judicial Conduct. Appellant felt repeated pressure and coercion to settle to 
accommodate the trial judge’s social calendar during typical court hours. Appellant was provided 
only one day to present their defense, while Plaintiffs had four days. 
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against the appellant contrary to the law and without facts, as more fully set forth in the other 


sections of the Argument, and he overruled another circuit judge who just two business days 


earlier had denied the very same summary judgment motions. The Court deprived appellant of its 


day in court as to its cross-claims without due notice or a meaningful opportunity to heard when 


a procedurally ill-timed motion to bifurcate was allowed to proceed as a repeat motion for 


summary judgment.  


 


3. DID JUDGE PRICE INCORRECTLY READ INTO S.C. CODE ANN. § 32-2-10 A 
PROHIBITION OF A DUTY TO DEFEND, WHICH WAS NOT INCLUDED IN 
THAT STATUTE BY THE GENERAL ASSEMBLY? 


If the Court agrees with appellants as to Issue 1 or 2 above, the Court need not reach 


Issues 3, 4, or 5 on the merits of the contracts. Appellant provides its arguments on Issues 3, 4, 


and 5 in the event the Court reaches the merits of the contractual obligations.  


The heart of the respondents’ argument is that their contractual duty to defend the 


appellant violates S.C. Code Ann. § 32-2-10. Hutton’s counsel argued, 


MS. LUCEY:  At the heart of the matter is – in the contract is the indemnity 


provision.  It’s quite lengthy.  I believe Your Honor has a copy of the contract, 


and the language is included also in Hutton’s motion for summary judgment. 


 


The issue is - Hutton’s is arguing that the indemnity provision is void and 


unenforceable under South Carolina’s anti-indemnity statute, which is South 


Carolina Code Section 32-2-10, which at its heart prevents one party from 


requiring another to indemnify it for its own negligence; namely, Horton cannot 


require Hutton’s to indemnify and defend, is our position for its own negligence.  
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The indemnity clause in the contract does purport to exclude indemnity liability 


for Horton’s sole negligence, but within that same provision, there is a broad and 


expansive duty to defend that Hutton’s is required to undertake. 


 


So the indemnity clause requires Hutton’s Landscape to defend D.R. Horton 


against all of the plaintiffs’ claims, including those that may be based on Horton’s 


sole negligence.  It’s our position that that violates the anti-indemnity statute.  


R.pp. 704:19 – 705:14 


That statute, however, does not contain a word about a duty to defend.  It reads as 


follows: 


SECTION 32-2-10. Hold harmless clauses in certain construction contracts. 


Notwithstanding any other provision of law, a promise or agreement in 


connection with the design, planning, construction, alteration, repair or 


maintenance of a building, structure, highway, road, appurtenance or appliance, 


including moving, demolition and excavating, purporting to indemnify the 


promisee, its independent contractors, agents, employees, or indemnitees against 


liability for damages arising out of bodily injury or property damage proximately 


caused by or resulting from the sole negligence of the promisee, its independent 


contractors, agents, employees, or indemnitees is against public policy and 


unenforceable.  Nothing contained in this section shall affect a promise or 


agreement whereby the promisor shall indemnify or hold harmless the promisee 


or the promisee’s independent contractors, agents, employees or indemnitees 


against liability for damages resulting from the negligence, in whole or in part, of 
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the promisor, its agents or employees.  The provisions of this section shall not 


affect any insurance contract or workers’ compensation agreements; nor shall it 


apply to any electric utility, electric cooperative, common carriers by rail and their 


corporate affiliates or the South Carolina Public Service Authority. 


S.C. Code Ann. § 32-2-10. 


South Carolina law is clear, “If a statute’s language is plain and unambiguous and 


conveys a clear and definite meaning, there is no occasion for employing rules of statutory 


interpretation and the court has no right to look for or impose another meaning.” Eagle 


Container Co., LLC v. City of Newberry, 379 S.C. 564, 570-71, 666 S.E.2d 892, 896 (S.C. 2008) 


(quoting Miller v. Doe, 312 S.C. 444, 447, 441 S.E.2d 319, 321 (S.C. 1994)).  The absence of 


any mention in the statute of a duty to defend means that it does not exist there. 


When the General Assembly wants to address duty to defend in a statute, it uses the 


words “duty to defend’, “defend” and “defense”.  That is clear from “2021-2022 Bill 4048: Duty 


to defend and indemnify” passed by the General Assembly on May 12, 2022 and signed by the 


Governor on May 13, 2022.  It reads, in relevant part, as follows: 


AN ACT TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, 


BY ADDING SECTION 1-11- 445 SO AS TO PROVIDE THAT THE STATE 


OF SOUTH CAROLINA MUST PROVIDE A LEGAL DEFENSE FOR AND 


INDEMNIFICATION TO . . . AND TO PROVIDE A SIMILAR DEFENSE 


AND INDEMNIFICATION TO . . . TO REPEAL SECTION 1-11-440 


RELATING TO LEGAL DEFENSES AND INDEMNIFICATIONS 


PROVIDED TO . . . AND TO REPEAL SECTION 12-4-325 RELATING TO 


LEGAL DEFENSES AND INDEMNIFICATION PROVIDED TO . . . . 
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Defense and indemnification of state agencies 


SECTION 1.  Article 1, Chapter 11, Title 1 of the 1976 Code is amended by 


adding: 


Section 1-11-445. (A)  The State of South Carolina, by and through its agencies, 


departments, and instrumentalities, must defend … and must indemnify…. The 


State also must defend . . . . The State shall indemnify . . . . This commitment to 


defend and indemnify . . . . 


H. 4048, 2022, 124th Sess. (S.C. effective date May 13, 2022) (emphasis added) R.p. 1026 


2021-2022 Bill 4048 is not unique in this respect.  The statutes repealed by it likewise 


used the words “defend” and “defense” and were crystal clear about a duty to defend. See S.C. 


Code Ann. § 1-11-440 (repealed May 13, 2022), and S.C. Code Ann. § 12-4-325 (repealed May 


13, 2022). R.p. 1030; R.p. 1034 “Indemnity” and “defense” were made separate and distinct 


from each other by the General Assembly in all three statutes.  In contrast, the General Assembly 


said not a word about “defense”, “defend” or “duty to defend” in Section 32-2-10. See S.C. Code 


Ann. § 32-2-10.  Neither a duty to defend nor the prohibition of a duty to defend is to be read 


into the term “indemnity” in a South Carolina statute.   


S.C. Code Ann. § 32-2-10 reflects a policy decision the General Assembly made.  The 


South Carolina Supreme Court has recognized that such a decision is for the legislature.  Smith v. 


Tiffany, 419 S.C. 548, 559, 799 S.E.2d 479, 485 (S.C. 2008);  Machin v. Carus Corp., 419 S.C. 


527, 576, 799 S.E.2d 468, 478 (S.C. 2008). “But the policy decision belongs to the legislature, 


and the legislature has crafted the provisions of the Act as it sees fit.  We are a court, not a 


legislative body.  That a court may disagree with a legislative body’s policy decisions or believe 
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a perceived ‘more fair’ outcome exists is of no moment.”  Smith, 419 S.C. at 559.   Judge Price 


incorrectly read a limitation on a duty to defend into S.C. Code Ann. § 32-2-10 that does not 


exist. 


4. DID JUDGE PRICE INCORRECTLY OVERRIDE THE PARTIES’ CONTRACT 
BY RULING THAT THE RESPONDENTS’ DUTIES TO INDEMNIFY AND 
DEFEND ARE NOT SEPARATE, DISTINCT AND INDEPENDENT 
OBLIGATIONS? 


Section 10.1 of the parties’ identical contracts, which describes the respondents’ 


indemnity and defense obligations to the appellant, specifically states that these obligations are 


separate, distinct, and independent. The contracts specifically state that the “[c]ontractor’s duty 


to defend is a separate, distinct, and independent obligation from its duty to indemnify…”  R.p. 


944; R.pp. 398 – 399.  For emphasis, the entire section is in all capital letters, bold, and font 


larger than the remainder of the contract. The indemnity obligation in Section 10.1 is enforceable 


and the duty to defend obligation in Section 10.1 is enforceable. There is no law in South 


Carolina that limits or prohibits enforcement of either of the obligation as they are written and 


were agreed to by the parties. 


If either of the indemnity or duty to defend obligations is determined to be unenforceable, 


which appellant thinks neither should be, then the unenforceable obligation is severable as a 


separate, distinct, and independent obligation from the other obligation. The South Carolina 


Supreme Court has long allowed the severability of contracts.  


In Packard Field v. Byrd, 73 S.C. 1, 51 S.E. 678 (1905), our Court previously 


articulated the general rule with regard to the severability of contracts: . . . ‘A 


severable contract is one in its nature and purpose susceptible of division and 


apportionment, having two or more parts, in respect to matters and things 


contemplated and embraced by it, not necessarily dependent upon each other, nor 
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is it intended by the parties that they shall be. The entirety or severability of a 


contract depends primarily upon the intent of the parties rather than upon the 


divisibility of the subject, although the latter aids in determining the intention.’  


Columbia Architectural Grp. v. Barker, 274 S.C. 639, 641, 266 S.E.2d 428, 429 (S.C. 


1980) (quoting Packard Field v. Byrd, 73 S.C. 1, 6, 51 S.E. 678, 679 (S.C. 1905)).  


The intent of the respondents and appellant in this case is clear from their contracts.  


They have expressly agreed the obligation to indemnify and the duty to defend are separate, 


distinct, and independent obligations, therefore, they have agreed upon severability.  That is 


sufficient to allow it. The Judge agreed with appellants counsel that the duty to defend and the 


duty to indemnify are separate.  


MS. PETERSON: I still think there is a difference between a duty to defend and a 


duty to indemnify. 


THE COURT: I agree with that. I see your point on that. R.p. 717:9 – 12  


If more is needed, there is ample evidence elsewhere.  In multiple statutes, the General 


Assembly has treated indemnity and defense obligations separately.  See, e.g., H. 4048, 2022, 


124th Sess. (S.C. effective date May 13, 2022), S.C. Code Ann. § 1-11-440 (repealed May 13, 


2022), and S.C. Code Ann. § 12-4-325 (repealed May 13, 2022).  R.pp. 1026 – 1029; R.pp. 1030 


– 1033; R.pp. 1034 – 1035 Indemnity and defense obligations are commonplace and likewise 


separately treated in many commercial transactions, including all or virtually all liability 


insurance contracts.  For example, in Sloan Const. Co. v. Cent. Nat’l Ins. of Omaha, 269 S.C. 


183, 236 S.E.2d 818 (S.C. 1977), the South Carolina Supreme Court held that duty to defend and 


indemnity obligations are separate and distinct.  
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A liability insurance policy contains two insuring provisions of major 


significance:  one, providing for the payment by the insurer of sums the insured 


shall become obligated to pay, the other providing, in substance, for the defense . . 


. .  The duty to defend is separate and distinct from the obligation to pay a 


judgment. . . . 


Id. at 186 (citing Am. Cas. Co. v. Howard, 187 F.2d 322, 327 (4th Cir. 1951)).   


It is noteworthy that Sloan does not rest on the fact that the contract under consideration 


was one for insurance. Id. There is nothing in the law or logic that limits severability of 


indemnity and defense provisions to insurance policies. 


The respondents may attempt to argue insurance as a limiting factor; however, the 


parties’ contracts undermine that argument completely.  Section 11.1 of the contracts require the 


respondents to provide insurance for “(iv) commercial liability risk covering the indemnity 


obligations set forth in this Agreement.” The indemnity obligations are those of the respondents 


to indemnify the appellant set forth in Section 10.  Section 11.3 then requires the respondents to 


add the appellant as “a named, Additional Insured.” Insurance was a part of the parties’ overall 


contractual arrangement. Moreover, insurance is all that is left because both Lather and Hutton’s 


are no longer in business. The cross-claims and additional insured claims are simply issues 


between D.R. Horton and respondents’ insurance companies. 


The role of insurance in the parties’ relationship has another very important effect – it 


makes Section 32-2-10 inapplicable. S.C. Code Ann. § 32-2-10.  That statute states that it “shall 


not affect any insurance contract.” Id.  The appellant is a “named, Additional Insured” in its 


contracts with the respondents. Exhibit B (Contract §11) R.p. 894; R.pp. 944 – 945 Insurance 


coverage exists in favor of the appellant for the respondents’ indemnity obligations.  That is the 
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“AI demand that Horton has made” identified by counsel for respondent Hutton’s at R.p. 700:17 


– 18  Counsel for respondent Lather also acknowledged the existence of insurance for the 


indemnity in his argument to Judge Price.  “We have got a demand from the plaintiffs and the 


contractual indemnity and AI clause is blocking it.”  R.p. 702:22 – 23 This was a theme 


throughout the respondents’ arguments to Judge Price.  It was their effort to paint the appellant 


as stubborn and an impediment to settlement.  R.pp. 681:1 – 688:10 and R.p. 734:3 – 105 In 


doing so, however, they removed themselves from Section 32-2-10 because their argument 


“affected an insurance contract.” See S.C. Code Ann. § 32-2-10.  By ruling for the respondents, 


Judge Price purports to release the respondents’ insurance companies from their obligations to 


the appellant as a “named, Additional Insured.”  There can be no greater way to “affect an 


insurance contract” than by totally releasing the insurance company from its obligations to its 


“named, Additional Insured.”  Such a release goes against South Carolina law.  


“It is well-established under South Carolina law that forfeitures of insurance contracts are 


not favored.”  Johnson v. S. State Ins. Co., 288 S.C. 239, 241, 341 S.E.2d 793, 794 (S.C. 1986) 


(citing Trakas v. Globe Rutgers Fire Ins., 141 S.C. 64, 68, 139 S.E. 176, 177 (S.C. 1927)) 


(holding that an insurance policy was severable). 


 
 


5 The Court saw appellant’s desire to enforce its rights under the contracts with respondents as 
the biggest problem in the case.  


THE COURT: The biggest issue continues to be the cross-claims. That is the 
biggest snag. Because without that being resolved, then it’s never going to settle 
or be resolved. It will always be - - there will always be this, you know, this case 
out there with you-all, and it’s just never going to end.” R.p. 688:15 – 19  
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The contractual indemnity and defense obligations of the respondents are separate, 


distinct and independent.  Neither Section 32-2-10, nor any other law, nor logic provide 


otherwise. 


 


5. DID JUDGE PRICE INCORRECTLY RULE THAT THE PARTIES’ 
CONTRACTUAL PROVISIONS CONCERNING INDEMNITY AND DUTY TO 
DEFEND WERE UNENFORCEABLE AS A MATTER OF LAW? 


Judge Price did not cite a single fact, case or statute in support of his ruling that the 


respondents’ contractual indemnity and defense obligations were unenforceable.  All he said was 


the following: 


I think it’s an adhesion contract.  I think it’s take-it-or-leave it.  I think it’s similar 


and likened to a non-compete in the sense that if the opposing party doesn’t have 


a whole lot of negotiating power, then it can be deemed unenforceable.  I don’t 


think it’s enforceable.  I think it violates public policy.  So I am going to grant the 


motion, and we are going to take an hour break so everybody can eat and we will 


come back. R.pp. 722:18 – 723:2 


Judge Price repeatedly called the contract an adhesion contract. “It’s essentially an 


adhesion contract. It’s a take-it-or-leave-it style contract . . . Essentially, you either sign this and 


you get the work, or you don’t sign it and you have to indemnify us as to everything . . . .”  R.p. 


716:4 – 9  “Again, I think it’s like an adhesion contract. You can take it or leave it.”  R.p. 719:7 


– 8 6 


 
 


6 Judge Price asserted the adhesion contract and noncompete theories sua sponte during what 
was supposed to be a bifurcation motion – which he instead treated as a summary judgment 
motion hearing to reconsider Judge DeBerry’s decision.  
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There are a number of problems with such a ruling.  Judge Price himself recognized at 


least one.  After lunch, in response to a request from appellant’s counsel for clarification about 


his reliance upon adhesion as a basis for his ruling, he tried to fix what was an obvious error. 


MR. NAIL:  I just wanted to clarify one thing about your ruling earlier.  I didn’t 


stand by Ms. Peterson’s objection to the procedural nature of the ruling.  If there 


was a ruling to the extent that there was and making a determination that the 


contract was one of adhesion –  


THE COURT:  I said it was my thoughts on it.  It’s not part of the ruling. 


MR. NAIL:  We were going to object based on the lack of facts. 


THE COURT:  That is me taking out loud and working through it.  No.  I am not 


making that ruling.  R.p. 724:15 – 25  


The problem for Judge Price, however, was that he had made that ruling; and he had made it with 


no facts and without appreciation of what is required under South Carolina law to find a contract 


unenforceable because it is one of adhesion. 


That law is set out by the South Carolina Supreme Court in Munoz v. Green Tree Fin. 


Corp., 343 S.C. 531, 542 S.E.2d 360 (S.C. 2001), which upheld an arbitration clause against an 


attack that it was an unconscionable part of an adhesion contract. 


Generally, an adhesion contract is a standard form contract offered on a take-it or 


leave-it basis with terms that are not negotiable.  Lackey v. Green Tree Fin. Corp., 


330 S.C. 388, 498 S.E.2d 898 (Ct. App. 1998).  Under state law, an adhesion 


contract is not per se unconscionable.  Fanning v. Fritz’s Pontiac-Cadillac-Buick, 


Inc., 322 S.C. 399, 472 S.E.2d 242 (1996) (unconscionability is the absence of 


meaningful choice on the part of one party due to one-sided contract provisions 
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together with terms that are so oppressive that no reasonable person would make 


them and no fair and honest person would accept them);  Lackey v. Green Tree 


Fin. Corp., 330 S.C. 388, 498 S.E.2d 898 (Ct. App. 1998) (fact that a contract is 


one of adhesion does not render it unconscionable).  Further, a person who can 


read is bound to read an agreement before signing it.  Hood v. Life & Cas. Ins. 


Co. of Tennessee, 173 S.C. 139, 175 S.E. 76 (1934).  We find the arbitration 


clause is not unconscionable as an adhesion contract. 


Munoz, 343 S.C. at 541 (citing Lackey v. Green Tree Fin. Corp., 330 S.C. 388, 498 S.E.2d 898 


(S.C. Ct. App. 1998); Fanning v. Fritz’s Pontiac-Cadillac-Buick, Inc., 322 S.C. 399, 472 S.E.2d 


242 (S.C. 1996); Hood v. Life & Cas. Ins. Co. of Tennessee, 173 S.C. 139, 175 S.E. 76 (S.C. 


1934)).  


Judge Price considered no facts required by the law.  Had he done so, he would have 


known that the respondents are sophisticated contractors and subcontractors who had freely 


contracted to work on various aspects of a 34-home subdivision.  There was nothing about them 


or their contracts with the appellant that made the contracts unconscionable and unenforceable as 


ones of adhesion. 


 Likewise, Judge Price’s statement of the law of non-competes was plainly wrong.  


It is not the law that “if the opposing party doesn’t have a whole lot of negotiating power, then it 


can be deemed unenforceable.” R.pp. 722:21 – 22  That is especially not the law in the context of 


a commercial transaction rather than an employment agreement.  The applicable law for a non-


compete agreement in a commercial transaction, such as the parties’ contract, is more relaxed 


than that in an employer/employee relationship. Palmetto Mortuary Transport, Inc. v. Knight 


Systems, Inc., 424 S.C. 444, 457-58, 818 S.E.2d 724 (S.C. 2018). That relaxed business 
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relationship standard was not met here, by analogy or otherwise.  The law of non-competes has 


nothing to do with the parties’ contractual indemnity and defense provision, and it was error for 


Judge Price to twist it in a way to support his ruling.  Palmetto Mortuary also describes public 


policy in a business-to-business noncompete context as something affecting the public interest in 


the procurement process. Id. at 458-61.  Here, the public’s procurement interest is unaffected by 


the parties’ agreement concerning indemnity and defense; and as noted above in Section 3 of the 


Argument, both the General Assembly and the South Carolina Supreme Court have approved 


indemnity and defense obligations.   


CONCLUSION 


Appellant requests that the Court reverse Judge Price’s summary judgment order on the 


ground that he lacked authority to overrule Judge DeBerry and remand the case for trial on D.R. 


Horton’s cross-claims against the respondents. If the Court reaches the merits on the contractual 


obligations, appellants request that the Court determine the contractual indemnity and duty to 


defend obligations are (1) enforceable, (2) separate and distinct obligations, and (3) severable if 


any part of Section 10 of the ICA contract is not enforceable.  


 


April 28, 2023      Respectfully, 


 


       s/Carl F. Muller, SC Bar #4131 
       Carl F. Muller, Attorney-at-Law, P.A. 
       PO Box 1717 
       Greenville, SC 29602-1717 
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       864-751-2831 FAX 
       carl@carlmullerlaw.com 
       Attorney for Appellant 
       D. R. Horton, Inc. 
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STATEMENT OF ISSUES ON APPEAL 


1. DID JUDGE PRICE HAVE SUBJECT MATTER JURISDICTION AND 
AUTHORITY TO OVERRULE JUDGE DEBERRY AND DECLARE 
UNENFORCEABLE THE PARTIES’ CONTRACTUAL INDEMNITY AND DUTY 
TO DEFEND ONLY TWO BUSINESS DAYS AFTER ENTRY OF JUDGE 
DEBERRY’S WRITTEN SUMMARY JUDGMENT ORDER? 


2. DID JUDGE PRICE EXCEED HIS AUTHORITY IN ATTEMPTING TO FORCE A 
SETTLEMENT OF THE CASE? 


3. DID JUDGE PRICE INCORRECTLY READ INTO S.C. CODE ANN. § 32-2-10 A 
PROHIBITION ON A DUTY TO DEFEND, WHICH WAS NOT INCLUDED IN 
THAT STATUTE BY THE GENERAL ASSEMBLY? 


4. DID JUDGE PRICE INCORRECTLY OVERRIDE THE PARTIES’ 
CONTRACTUAL AGREEMENT BY RULING THAT THE RESPONDENTS’ 
RESPECTIVE DUTIES TO INDEMNIFY AND DEFEND ARE NOT SEPARATE, 
DISTINCT, AND INDEPENDENT OBLIGATIONS? 


5. DID JUDGE PRICE INCORRECTLY RULE THAT THE PARTIES’ 
CONTRACTUAL PROVISIONS CONCERNING INDEMNITY AND DUTY TO 
DEFEND WERE UNENFORCEABLE AS A MATTER OF LAW? 


 


STANDARD OF REVIEW 


Respondents East Coast Construction Cleanup Corp. (“East Coast”) and Lather 


Construction, Inc. (“Lather”) misconstrue the procedural posture of the case when they assert 


that the standard of review for this appeal is for a directed verdict decision. Respondents did not 


move for directed verdict.1 The motion before Judge Price was a motion to bifurcate the cross-


claims Appellant brought against Respondents East Coast, Lather, and Hutton’s Landscapes, Inc. 


(“Hutton’s). However, Judge Price did not bifurcate the cross-claims. Instead, while holding a 


hearing on a motion to bifurcate the claims, Judge Price reheard the very same motions for 


 
1While the Court’s decision overruling Judge DeBerry’s summary judgment decision may seem like a 


premature directed verdict because no facts had yet been presented and Appellant had not yet presented its case, it 
was not. Respondents provided and argued their summary judgment motions and memos of law to the court, not a 
motion for directed verdict. See also, Appellant’s Motion to Alter or Amend Judgment discussing the court’s 
rehearing of a motion for summary judgment. P. 7 – 8. R.pp. 521-522 
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summary judgment based on the very same legal arguments that Judge DeBerry had denied just 


two business days before. Accordingly, as Respondent Hutton’s agrees, the standard of review is 


one for summary judgment. Appellant addressed this standard in its opening brief. In any event, 


the Court reviews de novo a directed verdict based on a legal question and must view the 


evidence in the light most favorable to Appellant, as Hutton’s agrees. Hutton’s Br. P. 13. 


Regardless of whether Judge Price’s decision was pursuant to a directed verdict motion 


or a summary judgment motion, it was procedurally improper because Appellant was not 


provided (1) prior notice of such a motion, (2) any time to prepare to defend such a motion, or 


(3) allowed to present any evidence – apart from that presented to Judge DeBerry -- before the 


motion was decided. Murdock v. Murdock, 338 S.C. 322, 334, 526 S.E.2d 241, 248 (Ct. App. 


1999) (“without due notice and opportunity to be heard a court has no jurisdiction to adjudicate 


such personal rights”).  


SUMMARY OF FACTS 


The facts relevant to this appeal are simple and fully encompassed in Appellant’s Initial 


Brief.  


Most of the facts recited by Respondents are not applicable to the appeal for several 


reasons. First, Judge Price did not rely on any facts presented at trial when he issued his 


summary judgment decision during a motion to bifurcate. Judge Price ruled as a matter of law 


based on contractual language and pure speculation out of thin air about contract negotiations. 


Second, Hutton’s argued first, and Judge Price held Section 10 of Hutton’s ICA contract 


unenforceable as against public policy. After Judge Price made his ruling, East Coast asked for 


the ruling to apply to it as well. R.pp. 722:17 – 723:6 Therefore, East Coast waived its argument 


that a different type of contract applies to it. Factual questions were not determined. Indeed, on a 
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motion for summary judgment, it is wrong to decide factual matters. Also, arguments as to which 


contract applied was waived when Respondents Lather and East Coast asked for and accepted 


the court’s decision regarding Section 10 of Hutton’s ICA contract.  


Third, at the time Judge Price ruled, there was no testimony as to almost anything 


because the first witness had not even finished his direct examination, which, moreover, only 


focused on when the property was purchased by Appellant. Most of the facts as to what occurred 


during the trial are not relevant to this appeal because not only are factual disputes not to be 


decided on a motion for summary judgment, but also because the trial court had not heard any 


testimony other than a portion of the direct examination of the first witness and it had nothing to 


do with the judge’s decision. The judge’s comments about the contracts being adhesion contracts 


and his assuming there was unequal bargaining power were not based on facts because there had 


not been any testimony as to those matters. R.pp. 636 – 670  


For example, Hutton’s “factual” recitations, many of which were refuted at trial, 


beginning with the second paragraph on page 7 of its brief through the end of the first full 


paragraph on page 10, are irrelevant to this appeal. More importantly, the trial court did not rely 


on any of the alleged “facts” in Respondents’ briefs because those facts had not been presented.2 


Thus, Respondents’ factual references to testimony, documents, and depositions not 


presented to Judge Price prior to his rehearing the motions for summary judgment are not 


properly before the Court of Appeals because they were not before the trial court when its 


decision was made.  


 
2Additionally, Respondents are mistaken as to several facts. Contrary to East Coast’s representation to this 


Court, East Coast had not settled with the Plaintiffs before the trial started, had not been provided a release of claims 
by Plaintiffs, and Plaintiffs had declined to provide such a release at that time. Compare R.pp. 684:14 – 685:3 with 
East Coast Brief at 1. Also, East Coast contradicts itself when it claims that it did not clean up the lots in one 
paragraph and then admits it did clean lots in another. East Coast Brief at 3. The contracts for all Respondents 
required them to inform Appellant if they saw any issues during the land development phase. East Coast had that 
obligation just as Lather and Hutton’s did. 
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While Hutton’s refers to Appellant as the general contractor, that is not accurate and not 


what the record shows. Witness Rob Bunner’s unrebutted testimony confirmed that Lather – not 


Appellant -- was the general contractor for the land phase. R.p. 781:12 – 21 See also, Attorney 


Nail’s statement that Lather was the general contractor. R.p. 691:14 – 15 The trial only applied 


to the land phase of the subdivision development. 


All the Respondents reached monetary settlements with the Plaintiffs in this case and 


were not without fault as to the harms Plaintiff’s suffered. This appeal concerns Appellant’s 


rights under ICA, Section 10 to indemnification and Respondents’ duty to defend Appellant, all 


of which are payable by Respondents’ insurance companies for which Appellant is an additional 


insured as required by the terms of each of the contracts. 


ARGUMENTS 


1. DID JUDGE PRICE HAVE SUBJECT MATTER JURISDICTION AND 
AUTHORITY TO OVERRULE JUDGE DEBERRY AND DECLARE 
UNENFORCEABLE THE PARTIES’ CONTRACTUAL INDEMNITY AND DUTY 
TO DEFEND ONLY TWO BUSINESS DAYS AFTER ENTRY OF JUDGE 
DEBERRY’S WRITTEN SUMMARY JUDGMENT ORDER? 


Judge Price heard a bifurcation motion that turned into a new summary judgment hearing 


after the trial had started, after the jury was seated, after opening statements, and after the direct 


examination of one witness had begun. That was procedurally improper. The court then 


compounded its error when it also reached substantive issues. A motion to bifurcate is a motion 


on how to procedurally resolve a claim. Adjudicating the merits of the case is not appropriate on 


a motion to bifurcate. First the court is supposed to bifurcate if appropriate and only thereafter 


schedule a hearing or trial to consider the merits related to the bifurcated portion of the case. In 


Stone v. Thompson, 426 S.C. 291, 295, 826 S.E.2d 868, 870 (2019), the court bifurcated an 


equitable division case to consider whether the couple was common law married – but the court 







 5 


did not reach the merits during the bifurcation hearing. The bifurcation hearing was held to 


decide whether to schedule a separate merits hearing – not to hold the merits hearing as part of 


the bifurcation hearing. In this case, Judge Price turned a bifurcation hearing into a substantive 


hearing on the merits without proper notice and without an opportunity to prepare. He then made 


factual findings as to adhesion contracts and bargaining power without first allowing any 


testimony, or having any facts, as to either issue.  


Moreover, bifurcating the contractual and indemnification issues from the fault issues 


would never be proper in this case because the indemnification and fault issues overlap. “Where 


evidence relevant to the issues of both liability and damages overlap, bifurcation is 


inappropriate.” Creighton v. Coligny Plaza Ltd. P’ship, 334 S.C. 96, 108, 512 516 S.E.2d 510, 


516 (1998) (citing Fortune v. Gibson, 304 S.C. 279, 403 S.E.2d 674 (Ct. App. 1991)). The 


bifurcation motion had no support in the law or facts of this case, and was simply a ruse to then 


present the summary judgment motion – which had been denied – to a new judge. This was not 


proper. Whether the merits hearing was a rehearing of the same summary judgment motion or a 


directed verdict motion that no party had requested or properly noticed, it was procedurally 


improper and Judge Price’s improper ruling prejudiced Appellant in the jury’s eyes. When all the 


cross-defendants, which were in court at the outset of the trial, were relieved by him of their 


indemnification obligations and disappeared, Appellant was painted as the sole wrongdoer. 


Respondent Hutton’s and Lather led the court down this improper procedural path and 


now argue that they had no other means to overcome Judge DeBerry’s denial of their summary 


judgment motions. That is not correct. Respondents could have asked Judge DeBerry to 


reconsider his decision in a timely motion to reconsider or moved for a directed verdict at the 
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appropriate time.3 They did not do so. They could also have filed post-trial motions and appealed 


the question of whether the indemnity provision was unenforceable as against public policy after 


the trial. A second summary judgment hearing on the same legal issues after trial started with a 


new judge just two business days after the initial decision and without proper notice is not the 


proper procedure and will lead to countless similar sharp practices if this practice is allowed.  


Respondents claim that Appellant’s counsel did not object to the bifurcation motion being 


heard in the middle of trial. Appellant’s counsel did object at the time the bifurcation motion was 


presented and in post-trial motions. Appellant’s counsel, “Ms. Peterson: As a general matter, we 


believe that the motion to bifurcate is not proper to bring procedurally at this time.” R.p. 710:14 


– 16 Appellant’s counsel also objected to Judge Price rehearing the summary judgment motions 


that Judge DeBerry had ruled upon.4 “We do not think it is procedurally appropriate. Again, once 


again, be arguing the enforceability of the contract provisions given that the Court has already 


found that these provisions are not unenforceable as a matter of law.” R.p. 710:17 – 20     


Appellant again objected to the procedurally improper bifurcation motion and summary 


judgment hearing in its Motion to Alter or Amend Judgment. Appellant argued, “It was 


procedurally improper for the Court to take up the Motion during trial and it was further 


improper for the Court to receive re-argument of the already denied motion for summary 


judgment in the guise of the bifurcation argument, because in addition to rehearing and reversing 


 
3Respondents argue that because a denial of summary judgment is not appealable, does not finally 


determine the merits of the case, and does not have the effect of striking any defenses, Judge Price could overrule 
Judge DeBerry two days later after trial began and without proper notice. But that is not right, and no Respondent 
has cited to a single case that reaches that result.  


4East Coast claims that Judge DeBerry did not rule on its summary judgment motion. While that is 
technically true, Judge DeBerry did rule on the exact same legal arguments regarding Section 10 of the ICA 
contract’s enforceability of the indemnification, duty to defend, and ability of Appellant to defend itself and he did 
not find the provisions to be unenforceable. Judge DeBerry did find there was a factual question, which is the only 
difference raised by any of the Respondents. Judge DeBerry only reached the factual question because he had 
concluded that Section 10 was not unenforceable regarding public policy. It is axiomatic that judges do not reach 
issues unnecessarily.  
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the Court’s ruling on Summary Judgment the Court effectively heard a Directed Verdict motion 


by [Respondents] before any evidence (much less [Appellant’s] case-in-chief) on the issue was 


presented. Before [Appellant] could present its case in chief, its cross-claims were dismissed 


perfunctorily.” P. 7 – 8. R.pp. 521 – 522 Appellant objected and preserved the issue for appeal.  


Respondent East Coast misunderstood or has mischaracterized the meaning in the 


discussion between Ms. Peterson and Ms. Lucey regarding the court’s ability to rehear the 


summary judgment decision. East Coast Br. 11. In that discussion, Appellant’s attorney Ms. 


Peterson confirmed that “a judge has already decided as a matter of law that it’s not 


unenforceable.” R.p. 680:5 – 6 That statement encompasses the notion that the contract is not 


unenforceable for public policy reasons, i.e., S.C. Code Ann. § 32-2-10. Then Ms. Peterson says: 


“the only issue that is a matter of law is is it enforceable as a matter of law.” R.p. 680:10 – 11 


Then she finishes, “the judge can say “No, it’s not. Go to the jury.” R.p. 680:14 – 15 East Coast 


has represented this as Ms. Peterson agreeing the court could rehear the summary judgment 


motion; however, that is not what she said, and it is not what the judge understood either. As 


discussed in Appellant’s Initial Brief, Judge Price agreed with Appellant’s counsel that he could 


not rehear the summary judgment motion. R.pp. 676:23 – 677:6 What Ms. Peterson was saying 


here is that the contract could be (1) unenforceable for public policy reasons (which Judge 


DeBerry had decided it was not unenforceable); (2) enforceable as a matter of law, meaning 


based on the four corners of the contract and the parties’ signature it was enforceable; or (3) 


something factually was unclear and that factual question would go to the jury. R.p. 677:7 – 15 


Appellant repeatedly objected to the court rehearing the motion for summary judgment. East 


Coast is simply confused at best or attempting to mislead at worst. The court’s procedure and 


decision left the jury thinking that the other defendants had been exonerated by Judge Price and 
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that the Appellant was the only one responsible for the Plaintiffs’ claims because first there were 


lots of defendants/cross-defendants and then there was one, Appellant. Of course, Appellant 


objected. Appellant was prejudiced. 


When Judge Price reheard the summary judgment motions there had been no change in 


law or facts in the intervening two business days’ time5 making his decision improper. “It is 


axiomatic . . . a Circuit Judge does not have the power to reverse the ruling of another Circuit 


Judge.” Tisdale v. Am. Life Ins. Co., 216 S.C. 10, 13, 56 S.E.2d 580, 581 (S.C. 1949). While 


respondents argue and cite case law for the proposition that the denial of summary judgment 


decides nothing and is not the law of the case, it remains that the procedure to overcome a denial 


of summary judgment requires a party to file a motion to reconsider with the judge who made the 


summary judgment decision or move for a directed verdict. Respondents did neither and Judge 


Price agreed he could not rehear the summary judgment motion. R.pp. 676:23 – 677:6 None of 


Respondents’ cases allow a second judge to overrule another judge’s decision two days later 


when nothing has changed except who the judge is. 


Respondent Lather misunderstands Appellant’s position and its argument to the court in 


its Motion to Alter or Amend when Lather asserts that Appellant called the court’s decision a 


directed verdict and quotes a small portion out of context; however, that was not the case. 


Appellant’s Motion to Alter or Amend Judgment, 7 – 8. R.pp. 521 - 522 Appellant likened what 


 
5East Coast attempts to use its factual dispute as to which contract applied to East Coast as a basis for there 


being “new facts” for a second summary judgment hearing; however, Judge Price did not make any ruling based on 
new facts. Judge Price only held that Section 10 of the ICA applicable to all three Respondents was unenforceable as 
against public policy. Every legal argument about that provision that East Coast made had already been heard and 
decided by Judge DeBerry when the very same arguments were made by Lather and Hutton’s. Also, East Coast 
abandoned its argument that Section 10 of the ICA did not apply to it when it asked the court to confirm that its 
ruling finding Section 10 of the ICA violative of public policy applied to East Coast as well. R.pp. 722:17 – 723:6 
East Coast waived its argument that Section 10 did not apply to it, abandoned the argument and factual position, 
and, under the doctrine of judicial estoppel, cannot argue that position on appeal. Hayne Federal Credit Union v. 
Bailey, 327 S.C. 242, 251, 489 S.E.2d 472,477 (1977). Any of the foregoing moots East Coast’s claims. 
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the court did to effectively hearing a directed verdict motion before Appellant was allowed to 


present any evidence – Appellant never said it was a directed verdict motion. Such a motion 


would have been entirely improper at that stage of the trial. Nonetheless, if it was a directed 


verdict motion, then it is equally improper to impose such a judgment without proper notice, an 


opportunity to be heard, and testimony and other evidence. The Court found that the contract was 


an adhesion contract and that there was unequal bargaining power without any testimony to 


support either conclusion. Judge Price never indicated he made his decision based on anything 


other than those two theories. But no testimony or evidence had been received and Appellant was 


deprived of any opportunity to present any testimony. 


The time frame from when Hutton’s raised the motion to bifurcate on the morning of the 


second day of trial to the time the Court decided to rehear the summary judgment motions as part 


of the motion to bifurcate was about an hour and forty minutes, but that was not preparation time 


for the motion to bifurcate because the judge ordered the parties to spend that time discussing 


settlement and if a settlement was not reached, the Court would hear the motion. “We will take 


about an hour and 40 minutes to see if you-all can work something out.” R.p. 698:20 – 22 There 


was no meaningful time for counsel to prepare and no adequate notice. Additionally, Appellant 


understood a procedural motion was being heard, not a substantive rehearing of Respondents’ 


motions for summary judgment, which Judge Price had earlier stated he could not rehear. R.pp. 


676:23 – 677:6 It only became evident to Appellant that Respondents preplanned to have Judge 


DeBerry’s summary judgement decision revisited when Appellant’s counsel learned shortly 


before the motion to bifurcate hearing began that Respondents had provided their summary 


judgment motions to Judge Price in an ex parte delivery to the court. Appellants Motion to Alter 


or Amend Judgment, 5-6. R.pp. 519 – 520 Respondent Hutton’s bifurcation motion, improper as 
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to timing, notice, and in violation of the prohibition to bifurcate when there are overlapping 


issues coupled with Respondents’ ex parte delivery of their summary judgment papers to the 


judge in advance, was a subterfuge to have the court rehear Respondent’s summary judgment 


motions. Then Judge Price overruled Judge DeBerry during the procedural motion to bifurcate 


hearing.6 


2. DID JUDGE PRICE EXCEED HIS AUTHORITY IN ATTEMPTING TO FORCE A 
SETTLEMENT OF THE CASE? 


Respondents assert that Appellant failed to preserve this issue; however, they 


misapprehend the nature of Appellant’s concerns and the way the concerns manifested as the 


trial continued. Appellant became increasingly aware that the court appeared to have a motive to 


find the cross-claims unenforceable to quicken the trial’s conclusion. Moreover, there really is no 


way to preserve an issue of a judge’s motivation. The transcript bears out Appellant’s concerns 


about the way Judge Price conducted the trial, the untimely bifurcation turned summary 


judgment hearing, the pressure to settle, the invasion of attorney client privilege, the allowance 


of settlement details over Appellant’s objection, and the threat of additur – all discussed in detail 


in Appellant’s initial brief. There was no possibility of the trial extending into another week – the 


judge was unhappy it lasted as long as it did and blamed Appellant’s cross-claims for the 


situation. 


Additionally, Respondent’s claim that there was no issue with Hutton’s attorney 


providing the court specific dollar amounts regarding settlement or the Respondents positioning 


 
6East Coast argues that it performed minimal work in comparison to the other Respondents and that it made 


factual arguments that the ICA did not apply to it. None of that is relevant to this appeal. Judge Price looked at only 
one contract, the ICA. Judge Price did not rule on any other contract. East Coast asked Judge Price to apply the ICA 
contractual ruling to East Coast so it cannot now disavow that contract. Finally, summary judgment is not proper if 
there are factual matters at issue, so East Coast’s argument about its version of the facts only underscores the error 
of Judge Price granting summary judgment. 
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Appellant as obstructive or unreasonable in settlement discussions misses the point. None of 


those things were appropriate because the judge was the decision-maker on the legal issue of the 


cross-claims before the court. Respondents’ sharp practices and the judge insinuating himself so 


deeply into the settlement discussion was no different than giving that same information to the 


jury and then having the jury determine the case. In both cases, the decision-maker is not 


supposed be involved in the details of settlement discussions.  


Respondents misunderstand Rule 408, SCRE. This a rule of evidence. The Respondents’ 


smear of the Appellant was not offered as evidence. It had nothing to do with the contractual 


language. Also, the exclusion of some evidence by Rule 408 does not mean that prejudicial 


evidence can come in. Rule 102 SCRE states that “these rules shall be construed to secure 


fairness.” More to the point is the Code of Judicial Conduct, Rule 501, S.C. App. Ct. R., 


especially Canons 1, 2, and 3. 


3. DID JUDGE PRICE INCORRECTLY READ INTO S.C. CODE ANN. § 32-2-10 A 
PROHIBITION ON A DUTY TO DEFEND, WHICH WAS NOT INCLUDED IN 
THAT STATUTE BY THE GENERAL ASSEMBLY? 


In order to confuse, Respondents deliberately conflate a duty to indemnify and a duty to 


defend. The two concepts are distinct, as the South Carolina Legislature has repeatedly 


recognized and shown. The South Carolina Legislature considered and declined to add a duty to 


defend to the very statute at issue, S.C. Code Ann. § 32-2-10, when it considered an amendment 


to that statute. S. 422, 124th Sess. (2021) (included in the designations on the Record on 


Appeal). R.pp. 1023 – 1025 The proposed amendment, in paragraph (D) would have expressly 


prohibited a duty to defend in construction contracts that include design professional services. 


Additionally, the proposed amendment would not have prohibited a duty to defend in 


construction contracts that did not include design professional services such as this very contract. 
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See Paragraph (B), S. 422, 124th Sess. (2021). R.p. 1024 The legislature chose not to amend S.C. 


Code Ann. § 32-2-10 and the proposed amendment clearly shows the legislature knows how to 


include a duty to defend when it wants to – and it decided it does not want to. The legislature has 


clearly spoken on this issue. 7 


 The legislature has shown in other legislation as well that it knows how to draft a statute 


that includes separately both a duty to indemnify and a duty to defend. See e.g., H. 4048, 2022, 


124th Sess. (S.C. effective date May 13, 2022) (discussed and quoted in Appellant’s initial 


brief); S.C. Code Ann. § 1-11-440 (repealed May 13, 2022); S.C. Code Ann. § 12-4-325 


(repealed May 13, 2022) (passing legislation providing a duty to indemnify and a duty to 


defend). R.pp. 1026 – 1028; R.pp. 1030 – 1032; R.pp. 1034 – 1037 


Black’s Law Dictionary defines indemnity as a “duty to make good any loss, damage, or 


liability incurred by another. (9th ed. 2009). An indemnity clause is a “contractual provision in 


which one party agrees to answer for any specified or unspecified liability or harm that the other 


party might incur. Id. A duty to defend is different. A duty to defend is the obligation to assume 


the defense obligations and costs. The Massachusetss’s Court in Herson v. New Boston Garden 


Corp., 40 Mass. App. Ct. 779, 787, 667 N.E.2d 907, 915 (1996), recognized this difference when 


it declined to apply its anti-indemnification statute to the duty to defend provision in a 


construction case. The Herson court held, “Section 29C makes no reference to ‘duty to defend’ 


undertakings by subcontractors, but is limited to subcontract provisions which require a 


subcontractor ‘to indemnify.’ Had the legislature wished to encompass the often utilized ‘duty to 


defend’ provisions within the protective ambit of § 29C, it presumably would have said so 


 
7Other state legislatures have separated duty to indemnify and duty to defend, as well. For example, the 


North Carolina Legislature amended its Chapter 22B, to prohibit a duty to defend in design professional contracts. 
N.C. §22-B-1(c). R.p. 1036 
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expressly.” Id. Likewise, the South Carolina Legislature also would have expressly included it 


had it desired to do so. 


In this case, Section 10 of ICA includes a duty to defend. Appellant and the Respondents 


expressly agreed that the “contractor’s duty to defend is a separate, distinct, and independent 


obligation from its duty to indemnify . . .” Section 10 of the ICA contract. Likewise, in the 


Herson case, the duty to defend was also a separate duty. When the duty to defend is a separate 


duty, it performs as a separate duty and is not subsumed into the indemnity provision – nor is it 


prohibited under the anti-indemnification statute. The Herson court recognized this when it 


explained: 


Mass. Eletric maintains that, in noninsurance contracts, the obligation to 


indemnify includes the obligation to defend and that, because the defense 


obligation is thereby integral to the indemnity obligation, § 29C applies. It has 


been held that when a right to indemnify is conferred, but no provision had been 


made as to defense costs, the indemnitee may also recover reasonable and 


necessary defense costs incurrred in resisting a claim within the compass of the 


indemnity, . . .. However, this has no application to circumstances where, as here, 


the indemnity clause expressly imposes a separate obligation to defend the 


indemnitee. Id. (citation omitted). 


That is exactly this case. In this case, the duty to defend is separate and is not subject to S.C. 


Code Ann. § 32-2-10. Respondents have not cited a single South Carolina case or statute that 


says otherwise. 
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Additionally, the ICA contract requires the Respondents to provide Appellant an 


insurance contract and name it as an additional insured. Insurance contracts are expressly 


excluded from S.C. Code Ann. § 32-2-10’s application. 


The insurance provision relieves the Respondents of financial risk and places it on 


insurance companies, so the real parties in interest here are the insurance companies. Appellant 


tendered the defense to each Respondent and their insurance companies consistent with the duty 


to defend and insurance provisions. R.p. 715:13 – 18; R.p. 718:17 – 22  


In an attempt at a new basis for overcoming their contractual obligations, Respondent 


Hutton’s for the first time on appeal, claims Appellant has a “reimbursement clause” in the 


contract that somehow violates S.C. Code Ann. § 32-2-10 itself. Hutton’s Br. P. 17-26. Appellant 


thinks Respondent is referring to the clause that allows Appellant to defend itself and recapture 


those costs. ICA Contract, § 10.2. r.p. 882 Respondents attempt to argue that provision 10.2 


requires Respondents to pay for Appellant’s sole negligence; however, that provision does not 


require Respondents to pay anything towards any judgment or settlement in any Plaintiff’s favor. 


Nor does the provision require any Respondent to pay any Plaintiff any sums for any intentional 


wrongdoing by Appellant. It is simply a provision that provides that Appellant may provide its 


own defense. And when Respondents try to make defense costs part of their indemnification 


obligation they run squarely into the contractual provision that excludes indemnification for 


Appellant’s sole fault. Under the “general” provision of the indemnity the contract provides, 


“Notwithstanding the foregoing, nothing herein shall require indemnity for losses caused solely 


by fault or negligence of the indemnitee.” Section 10.1 ICA. R.p. 882 Sole negligence is 


expressly excluded. 
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As discussed previously, Appellant was forced to defend itself after each Respondent and 


their insurance carriers refused to provide the contracted for defense and denied Appellant its 


rights as an additional insured under each insurance policy. Appellant had no other choice after 


the insurance companies for each Respondent acted in bad faith and ignored Appellant’s 


repeated tender of the lawsuit. R.p. 715:13 – 18;  R.p. 718:17 – 22  Hutton’s attempt to paint that 


contractual provision as an improper indemnity provision, is a misguided atttempt to stretch § 


32-2-10 beyond all reasonable bounds of statutory interpretation. It is a duty to pay for a defense 


provision that provides Appellant a safeguard in the event that (i) a subcontractor breaches the 


contract and fails to obtain the insurance it is required to obtain with Appellant as an additional 


insured, (ii) an insurance company refuses the tender (as happened in this case), (iii) an insurance 


company acts in bad faith, or (iv) an insurance company attempts to provide a half-hearted 


defense. There is nothing in S.C. Code Ann. § 32-2-10 that prohibits such a provision. Had the 


legislature intended to prohibit such provisions, it knew how to do so expressly. It did not do so. 


4. DID JUDGE PRICE INCORRECTLY OVERRIDE THE PARTIES’ 
CONTRACTUAL AGREEMENT BY RULING THAT THE RESPONDENTS’ 
RESPECTIVE DUTIES TO INDEMNIFY AND DEFEND ARE NOT SEPARATE, 
DISTINCT, AND INDEPENDENT OBLIGATIONS? 


If the court finds either the duty to defend (or pay defense costs in Section 10.2) violates 


public policy, the provision(s) could be severed from the duty to indemnify. The parties agreed 


each of those provisions is separate and distinct, which allows the Court to sever the 


provision(s). South Carolina courts enforce the valid provisions of a contract in accordance with 


the parties’ intent at the time the contrct was executed. See Beach Co. v. Twillman, Ltd., 351 S.C. 


56, 59-60, 566 S.E.2d 863, 866-67 (S.C. Ct. App. 2002). If the court finds a provision 


unenforceable, “the next question becomes whether, under any appropriate circumstances,  


the . . . agreement can be reformed, or the identified illegal provisions . . . severed, thus 
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preserving . . . [the] agreement between the parties.” Hooters of Am., Inc. v. Phillips, 39 F. Supp. 


2d 582, 624 (D.S.C. 1998), aff’d 173 F.3d 933 (4th Circ. 1999). A provsion may be severed when 


it is susceptible to division, has two or more parts, is not dependent on other parts of the contract, 


and is not intended by the parties to be an interdependent clause. Id.; see also Columbia 


Architectural Grp., Inc. v. Barker, 274 S.C. 639, 641, 266 S.E.2d 428, 429 (S.C. 1980).  


Respondents’ arguments that the duty to defend provision is not severable from the duty 


to indemnify ignores all reasonable basis for interpreting a statute and contract provisions. The 


parties’ contract specifically shows the parties’ understanding and intent when it states that the 


“Contractor’s duty to defend is a separate, distinct, and independent obligation from its duty to 


indemnify . . .” ICA §10. R.p. 882 Section 10.2 is its own provision, which is also severable. It 


could not be clearer that the parties intended the provisions to be separate, distinct, and 


independent. Such clauses are severable. 


Respondents also attempt to merge all the provisions together to attempt to argue the 


provisions violate S.C. Code Ann. § 32-2-10 because they require Respondents to indemnify 


Appellant for intentional wrongful acts. However, their merger argument is defeated by the 


contractual provision prohibiting indemnification for Appellant’s sole fault. Under the “general” 


provision of the indemnity the contract provides, “Notwithstanding the foregoing, nothing herein 


shall require indemnity for losses caused solely by fault or negligence of the indemnitee.” 


Section 10.1 ICA. Sole negligence is expressly excluded. Also, as discussed above, a duty to 


defend is not the same as a duty to indemnify. Likewise a provision allowing Appellant to defend 


itself and to seek reimbursement is also not an indemnity provision. It is merely the mechanism 


by which Appellant may have the benefit of its duty to defend. As a practical matter, it is 


common in all types of commercial and insurance contracts that one party agrees to provide the 
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entire defense should things go awry. It make sense to have one party in charge of the litigation 


and to see it through all its stages. It is also why the additional insured provision is included in 


the contracts to expressly allocate which insurance company would handle the defense against a 


third-party claim. More importantly, the parties agreed how any necessary defense would be 


undertaken and the State of South Carolina honors businesses’ contracts on such matters.  


5. DID JUDGE PRICE INCORRECTLY RULE THAT THE PARTIES’ 
CONTRACTUAL PROVISIONS CONCERNING INDEMNITY AND DUTY TO 
DEFEND WERE UNENFORCEABLE AS A MATTER OF LAW? 


S.C. Code Ann. § 32-2-10 


Judge Price did not make any ruling regarding the indemnity and duty to defend 


provisions being enforceable or unenforceable pursuant to S.C. Code Ann. § 32-2-10. His verbal 


order is silent on this issue. Hutton’s conceded at the hearing on the motion for summary 


judgment that the duty to indemnify does not require Respondents to indemnify Appellant for its 


sole negligence. R.p. 705:5 – 7 The other Respondents joined Hutton’s arguments to the court 


and each party joined the others’ papers and arguments throughout the litigation. R.pp. 683:17 – 


684:5 Accordingly, the Respondents agreed that the ICA Section 10.1 duty to indemnify 


provision does not include a duty to indemnify Appellant for its sole negligence. That is the only 


form of indemnification that S.C. Code Ann. § 32-2-10 prohibits and Respondents agreed that 


the duty to indemnify does not violate the statute.  


The only way Respondents argued before the trial court that S.C. Code Ann. § 32-2-10 is 


violated is when the Section 10.1 duty to indemnify is conflated with the duty to defend. But as 


discussed previously, the two duties are distinct and the legislature chose not to prohibit a duty to 


defend. A duty to indemnify should not be conflated with a duty to pay defense costs. They are 


different duties as discussed previously and none of the duties violates public policy. See e.g., 
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Sloan Constr. Co. v. Central Nat’l Ins. Co. of Omaha, 269 S.C. 183, 186-187, 236 S.E.2d 818, 


820 (1977); City of Hartsville v. South Carolina Municipal Insurance and Risk Financing Fund, 


382 S.C. 534, 535, 677 S.E.2d 574, 575 (2009); Gordon-Gallup Realtors, Inc. v. Cincinnati Ins. 


Co., 274 S.C. 468, 265 S.E.2d 38 (1980); Concord & Cumberland Horiz. Prop. Regime v. 


Concord & Cumberland, LLC, 424 S.C. 638, 646-47, 819 S.E.2d 166, 170 (S.C. App. 2018); 


Herson v. New Boston Garden Corp., 40 Mass. App. Ct. 779, 787, 667 N.E.2d 907, 915 (1996); 


Duty to Defend, Black’s Law Dictionary (9th ed. 2009); Duty to Indemnify, Black’s Law 


Dictionary (9th ed. 2009). The South Carolina Legislature does not conflate the terms. See e.g., 


H. 4048, 2022, 124th Sess. (S.C. effective date May 13, 2022); S.C. Code Ann. § 1-11-440 


(repealed May 13, 2022); S.C. Code Ann. § 12-4-325 (repealed May 13, 2022). R.pp. 1026 – 


1028; R.pp. 1030 – 1032; R.pp. 1034 – 1037 Respondents have not cited a single South Carolina 


authority that says a court should conflate the two distinct and separate duties into one. 


Therefore, neither the duty to indemnify nor the duty to defend violate S.C. Code Ann. § 32-2-


10.  


Hutton’s attempt to throw another provision into the mix, raised for the first time on 


appeal, the newly coined so-called “Reimbursment Clause” also does not violate S.C. Code Ann. 


§ 32-2-10 because all that clause does is allow Appellant to defend itself and to be reimbursed its 


costs. ICA Section 10.2. That provision does not add any additional duty to indemnify. That 


provision also does not require Respondents to indemnify Appellant nor does it require 


Respondents to pay any damages to a third party – it is purely a defense clause. 


Finally, as stated previously, if the duty to defend is embraced by the indemnity 


provision, the contractual provision prohibiting indemnification for Appellant’s sole fault or 


negligence provides assurance that S.C. Code § 32-2-10 is respected. 
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Clear and Unequivocal 


Judge Price made no finding or holding as to whether the duty to indemnify provision is 


clear and unequivocal. He simply never reached the issue; nor did he discuss it. For that reason, 


there is nothing on that issue to appeal.  


The indemnity language is clear and unequivocal as to any concurrent negligence 


between Appellant and each Respondent. The duty to indemnify provision follows the language 


the court suggested in Concord & Cumberland Horiz. Prop. Regime v. Concord & Cumberland, 


LLC, 424 S.C. 638,658 n. 6, 819 S.E.2d 166, 176 n.6 (S.C. App. 2018). Respondents do not 


identify a single sentence that is not clear and unequivocal. The provisions clearly exempt sole 


negligence and fault from being indemnified and clearly state that concurrent negligence will be 


indemnified. Respondents’ cases do not address the language in the contract between the parties 


and ignore that the language in the contract is the language this very Court of Appeals suggested 


as clear and uneqivocal. Additionally, should any provision be deemed not clear and 


unequivocal, as discussed previously, the provisions may be severed as the parties expressly 


stated the provisions are separate and distinct duties. 


CONCLUSION 


Appellant requests that the Court of Appeals reverse Judge Price’s summary judgment 


order and remand the case for trial on D.R. Horton’s cross-claims against the Respondents before 


a different trial judge, with the ruling by the Court of Appeals being additionally that the 


contractual indemnity and duty to defend obligations are (1) enforceable against Respondents as 


a matter of law, (2) separate and distinct obligations, as the contract states, and severable, and (3)  
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that Respondents waived and abandoned any argument the ICA contract with Section 10 does 


not apply to them.  
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