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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM NEWBERRY COUNTY
Court of Common Pleas

Frank R. Addy, Jr., Circuit Court Judge

Appeal Case No. 2023-000621

David C. Bennett and Kristen L. Bennett, Respondent,
V.
Harbor View Homeowners Association, Inc., Appellant.

RETURN TO MOTION TO DISMISS APPEAL

The Appellant hereby respectfully presents its Return to the Respondents’ Motion to Dismiss
Appeal,

The Respondents’ contention that the Appellant’s appeal was filed in an untimely manner:

(1) ignores the lower Court’s ruling; and (2) is waived by their own failure to take action in a prompt
and timely manner.

After trial, the Jower Court entered an Order on January 19, 2023. (A copy of this Order is
attached hereto and incorporated herein as Exhibit A.) Thereafter, the Appellant filed a Motion to Alter
or Amend said Order under Rule 59 of the South Carolina Rules of Civil Procedure. (A copy of this
Motion is attached hereto and incorporated herein as Exhibit B.) On March 20, 2023, the lower Court
issued an Order denying the Appellant’s Rule 59 motion. (A copy of this Order is attached hereto and

incorporated herein as Exhibit C.} In its Order denying the Rule 59 motion, the lower Court





specifically stated that the matter had come before it “on Defendant’s motion for reconsideration dated
February 3, 2023, and timely filed by the Defendant...” As can be seen, not only did the lower Court
specifically state that the Rule 59 motion was timely filed, but the Court considered the motion, and
ruled upon it accordingly. Rule 6(b) of the South Carolina Rules of Civil Procedure gives the trial
court the authority to enlarge the time in which to file “at any time in its discretion.” Rule 6(b),
SCRCP. The Lower Court’s clear and unambiguous statement that the Rule 59 motion was timely filed
should not be ignored. Accordingly, as the Respondents themselves admit, under Rule 203(b),
SCACR, the timely filing of the Rule 59 motion stays the time to file a notice of appeal. The
Appellant’s filing of a Notice to Appeal on April 18, 2023, only twenty-eight (28) days after the filing
of the lower Court’s final Order, was timely.

In addition, the Respondents’ motion should be denied under the doctrines of waiver, estoppel,
and laches. The Appellant’s Rule 59 motion was filed on February 3, 2023. The Respondents were
properly and promptly served with the motion. They made no objection to the motion at that time.
Thereafter, on March 20, 2023, the lower Court issued its Order denying the Rule 59 motion. The
Respondents received notice of that Order. Again, the Respondents made no objection to the
presentation or consideration of the motion. At this time, forty-five (45) days had passed since the
filing of the Rule 59 motion. Twenty-nine (29) more days then passed until the Appellant filed its
appeal, and only then did the Respondents raise the issue of the filing of the Rule 59 motion. This
makes a total of seventy-four (74) days of inaction by the Respondents. That is, seventy-four (74) days
during which the Appellant reasonably relied upon its ability to timely file an appeal.

Waiver is the "voluntary and intentional relinquishment or abandonment of a known right."
Strickland v. Strickland, 375 S.C. 76, 85, 650 S.E.2d 465, 470 (2007). To apply the doctrine of waiver,
it must be shown that “the other party possessed, at the time, actual or constructive knowledge of his

rights or of all the material facts upon which they were dependent.” Janasik v. Fairway Oaks Villas
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Horizontal Prop. Regime, 307 S.C. 339, 344, 415 S.E.2d 384, 387-88 (1992). In this case, being
completely aware of the filing of the Rule 59 motion and the lower Court’s consideration thereof, the
Respondents let seventy-four (74) days go by before raising the issue. If, at any time during this
period, the Appellant had known that there may have been an objection to its rights to appeal, it could
have taken steps to address the matter. A motion could have been made to enlarge the time under Rule
6. With only a few days difference at issue, it is reasonable to expect that a favorable response from the
lower Court may have been granted. The Respondents are only now filing a motion which should
have been {iled in the lower Court when the Rule 59 motion was first filed. The Respondents have,
thus, waived their right to move to dismiss this appeal under the equitable doctrine of waiver.

The doctrine of estoppel should also prevent the Respondents from presenting its motion.

The elements of estoppel are: (1) ignorance of the party invoking it of the truth as to the facts in
question; (2) representations or conduct of the party estopped which mislead; (3) reliance upon such
representations or conduct; and {4) prejudicial change of position as the result of such reliance. Pitts v.
N.Y. Life Ins. Co., 247 S.C. 545, 552, 148 S.E.2d 369, 371 (1966). In this case, the conduct of the
Respondents mislead the Appellant into thinking that there would be no objection to the Rule 59
motion or any resulting adjustment of the time for appeal. The Appellant, being ignorant of any
contrary position being claimed by the Respondents, reasonably relied upon such conduct. As a result,
it took no action to enlarge or clarify the time for appeal. As such, the Respondents should be estopped
from bringing this motion to dismiss.

The equatable doctrine of laches should also prevent the Respondents from presenting their
motion. Laches is a "neglect for an unreasonable and unexplained length of time, under circumstances
affording opportunity for diligence, to do what in law should have been done." Historic Charlesion
Holdings, LL.C v. Mallon, 381 S.C. 417, 432, 673 S.E.2d 448, 456 (2009) (quoting, Hallums v. Hallums,

296 S.C. 195, 198, 371 S.E.2d 525, 527 {1988)). "[T]o establish laches...a party must show that the
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complaining party unreasonably delayed its assertion of a right, resulting in prejudice to the party
asserting...laches.” Id. In this case, the Respondents delayed their assertions for seventy-four {74) days
and in the face of two different filings: The filing of the Rule 59 motion, and the issuance and filing of
the lower Court’s Order. The Respondents received both of these filings and did nothing. As discussed
above, had the Appellant known of the Respondents’ position and intentions during this period of time,
the Appellant could have taken steps to address any issue of time, The Respondents’ motion should be
denied under the equatable doctrine of laches. As stated above, The Respondents are only now filing a
motion which should have been filed in the lower Court when the Rule 59 motion was first filed.

The Appellants respectfully request that the Respondents’ Motion to Dismiss Appeal be denied,

A Aceb

Eugene C. Fulton, Jr.

3117 Hebron Drive

West Columbia, South Carolina 29169
(803) 422-0841

efulton@sc.rr.com

Attorney for Appellant

May 1, 2023






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM NEWBERRY COUNTY
Court of Common Pleas

Frank R. Addy, Jr., Circuit Court Judge

Appeal Case No. 2023-000621

David C. Bennett and Kristen L., Bennett, Respondent,
V.
Harbor View Homeowners Association, Inc., Appellant.

PROOF OF SERVICE

I certify that [ have served the Return to Motion to Dismiss Appeal on Paul S. Landis, attorney
for the Respondents, via email at: paul@fayssouxlaw.com on May 1, 2023.

May 1, 2023 - //
Eugene C. Fulton, Jr.
3117 Hebron Drive
West Columbia, South Carolina 29169
(803) 422-0841
efulton@sc.rr.com
Attorney for Appellant
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF NEWBERRY EIGHTH JUDICIAL CIRCUIT

David C. Benneit and Kristen L. Bennett, C.A. No.: 2020-CP-36-0479

Plaintiff,

ORDER
(Invalidating a 2019 Amendment to
Harbor View Subdivisien
Restrictive Covenants)

V.

Harbor View Homeowners
Association, Inc.,

Defendant.

R i I A v P N R

This declaratory judgment action was before the Court for a non-jury trial on January 10,
2023. Plaintiffs David C. Bennett and Kristen I.. Bennett were represented by Paul S. Landis,
Esq., and Defendant Harbor View Homeowners Association, Inc. was represented by Eugene C.
Fulton, Jr., Esq. For the reasons set forth herein, the Court finds that an Amendment to the
Covenants, Conditions, and Restrictions of Harbor View Subdivision dated April 2, 2019 which
prohibited short-term rental, time sharing, and fractional ownership of properties within the
subdivision is invalid and unenforceable.

Stipulated Facts

Prior to trial, counsel for the parties stipulated to the material facts in this matter and
entered the same into the record.! The stipulated facts are as follows:

1. Harbor View Subdivision was formed in or around 1996 in Newberry County.

2. At or around the time of formation of the development, Harbor View Subdivision

was made subject to a Declaration of Covenants, Conditions, and Restrictions of Harbor View

Subdivision recorded October 31, 1996 in Deed Book 446, Page 208 in the Newberry County

| At the outsct of the hearing, Plaintiffs counsel withdrew Plaintiffs’ claim concerning alleged
procedural defects in the passage of the 2019 Amendment.

W
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Register of Deeds Office. At the same time, a Declaration of Restrictive Covenants of Harbor
View Subdivision was recorded October 31, 1996 in Deed Book 446, Page 218 in the Newberry
County Register of Deeds Office.

3. David and Kristen Bennett own a single-family residence at 603 Harbor View
Drive, Prosperity, South Carolina, which constitutes Lot 20 within Harbor View Subdivision.
Said property was initially titled in the name of Kristen Bennett fk/a Knisten Hartman when it
was purchased by Mr. and Mrs. Bennett by deed recorded on July 24, 2017 at Deed Book 1986,
Page 211 in the Newberry County Register of Deeds Office. Subsequently, it was titled in the
names of David Bennett and Kristen Bennett as joint tenants with right of survivorship.

4, In 2019, certain members of the Harbor View Homeowners Association became
concerned that short-term rentals occurring in the neighborhood were inconsistent with the
residential nature of the subdivision. The Harbor View Homeowners Association passed an
amendment to Article II, Section 1 of the Declaration of Covenants, Conditions, and Restrictions
at Deed Book 446, Page 210 which is entitled “Owner’s Easements of Enjoyment” to include the
following:

“There shall be no time sharing or interval ownership. No lot or dwelling thereen,

or any portion thereof, shall be let, rented, or leased for a period of less than

ninety (90) days without specific written permission from the Association.”

(said amendment was recorded on April 5, 2019 in Deed Book 2114, Page 0163

in the Newberry County Register of Deeds office and is hereinafter referred to as
the “2019 Amendment™)

5. Prior to the passage of the 2019 Amendment, Mr. and Mrs. Bennett periodically
offered the Subject Property for short-term rental, and they desire the right to do so in the future.
Onc of the reasons the Bennetts purchased the Subject Property is that the Harbor View

Restrictive Covenants did notl prohibit rental of property within the subdivision, which they
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desire to do to defray the costs of ownership. The Bennetts divide their time between the subject
property and another property, and the property that is the subject of this matter is classified as
the Bennetts® primary residence.

6. Mr. and Mrs. Bennett filed this declaratory judgment action for the purpose of
challenging the validity of the 2019 Amendment.

Discussion

The issue in this case is whether Harbor View Homeowners Association, Inc. had the
authority to institute a rental restriction on homeowners within its community when no rental
restriction previously existed and when the restrictive covenants do not permit the addition of
new restrictions.

Plaintiffs argue that the 2019 Amendment is a new restriction rather than an amendment
to an existing restriction and is therefore not permitted under South Carolina law. Plaintiffs cite

Erkes v. Kasparek, 303 S.C. 70, 399 S.E.2d 6 (Ct. App. 1990) in support of their argument. In

Erkes, residents within a community passed an amendment to their restrictive covenants for the
purpose of establishing a minimum lot size for a portion of the community that had not yet been
subdivided. There were existing restrictions that required a minimum cost for dwellings and
minimum set back lines. However, there was no existing restriction that mentioned any
minimum lot size.

The Court in Erkes held that “the residents may not impose additional restrictions on the
[portion of the community that had not yet been subdivided), but may only amend those
restrictions contained within the restrictive covenants. The residents’ purported amendments do
not amend the restrictive covenants, but improperly add to them. The restrictive covenants state

that ‘any of the conditions, restrictions, and covenants contained herein may be changed or
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\ . ..
amended . . . " The residents cannot place new restrictions on the land under the guise of an

amendment. Restrictions on the use of property are strictly construed, with all doubts resolved in

favor of the free use of the property.” Erkes v. Kasparek, 303 S.C. at 73,399 S.E.2d at 8 (Ct.
App. 1990} (citation omitted).

Plaintiffs also cited a case from Washington Statc that was decided on facts substantially
similar to those present in this case. Wilkinson v, Chiwawa Cmtys. Ass’n, 180 Wn.2d 241, 327
P.3d 614 (2014). In Wilkinson, certain homeowners within a planned residential community
sought to mvalidate an amendment to the restrictive covenants which prohibited short-term
rentals. Like the Harbor View restrictive covenants, the covenants at issue in Wilkinson granted
homeowners within the development the power “to change [the] protective restrictions and
covenants in whole or in part” by a vote of the members. Furthermore, like the Harbor View
covenants, the restrictive covenants in Wilkinson limited use of lots to single-family residential
use and prohibited nuisance activities, etc.

In Wilkinson, the Community Association argued that short-term rental is inconsistent
with residential use. The Court rejected the argument and instead held that “[i}f a vacation renter
uses a home for the purposes of eating, sleeping, and other residential purposes, this use is
residential, not commercial, no matter how short the rental duration. The owner's receipt of
rental income either from short- or long-term rentals in no way detracts or changes the residential
characteristics of the use by the tenant. Nor does the payment of business and occupation taxes
or lodging taxes detract from the residential character of such use to make the use commereial in
character.” 1d., 180 Wn.2d at 252-253, 327 P.3d at 620 (citarions and quotations omitted).

The Chiwawa Community Association further argued that the restrictive covenanis

permitted the homeowners 1o change the covenants in whole or in part by majority vote, and
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therefore they had the ability to amend the restrictions to prohibit short-term rentals. The Court
also rejected that argument and found that the authority to amend existing covenants did not
confer authority to add a restriction that had no relation to an existing restriction.  Like the
Chiwawa restrictions, the Harbor View Restrictions in this case permit amendment but do not
permit the addition of new restrictions.

The Washington Supreme Court’s analysis is consistent with South Carolina law, and this
Court finds 1t persuasive. Furthermore, S.C. Code Ann. § 12—43-22@ provides thal a residence is
eligible for 4% taxation as a primary residence if the residence that is the subject of the
application 1s not rented for more than seventy-two days in a calendar year. In other words,
South Carolina law recognizes that a primary residence may be offered for short-term rental
without stripping the property of its primary residence classification. If property is used for
residential purposes, rental of the same on a short-term or long-term basis does not convert it to
non-residential use.

Plaintiffs in this case purchased the subject property within Harbor View at a time when
there was no rental restriction of any kind, and prior to the 2019 Amendment they rented thetr
property in order to defray costs of ownership when they were not occupying the same. This
Court is concerned that instituting new restrictions within Harbor View at the whim of a majority
or super-majority of residents, at any time, could effectively causc certain homeowners to face
unanticipated financial hardship or even be forced to sell their property. This is particularly
problematic when the property owners did not have notice at the time they purchased therr

property that such additional restrictions could be imposed at some later time.”

? In addition to the holdings of Erkes and Wilkinson, this practical concern regarding Plaintiffs’ ability to scrvice the
debt they incurred when they financed the purchase is also tntegral to the Court’s ruling. The Court expresses no
opinion as to whether a similar restriction could potentialty be adopted with solely prospective application.

L
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In summary, a provision in restrictive covenants which permits the homeowners
association to change or amend the same in whole or in part by a vote of its members does not
permit the addition of a new restriction under the guise of an amendment. The 2019 Amendment
does not amend any existing restrictions but instead adds an additional restriction, which is not
authorized by the Harbor View restrictive covenants or South Carolina law.

Conclusion

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the 2019 Amendment
which was recorded on April 5, 2019 in Deed Book 2114, Page 0163 in the Newberry County
Register of Deeds is invalid and shall be cancelled of record in the Register of Deeds office.
Furthermore, this Order shall be recorded in the Register of Deeds office.

IT IS SO ORDERED.

/

Fa
Frahk R. Addy, Jr. '/
Circuit Court Judge

January 19, 2023
Greenwood, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF NEWBERRY ) EIGHTH JUDICIAL CIRCUIT

Case Number: 2020-CP-36-00479

David C. Bennett and
Kristen L. Bennett,
Plaintiffs,

DEFENDANT’S MOTION TO ALTER OR
AMEND THE COURT’S ORDER
INVALIDATING THE 2019 AMENDMENTS

V.

Harbor View Homeowners
Association, Inc.,
Defendant.

i T T L N S N

COMES NOW the Defendant, Harbor VView Homeowners Association, Inc., by and
through its undersigned attorney, pursuant to Rule 59 of the South Carolina Rules of Civil
Procedure, and respectfully requests that this Court alter or amend its Order dated January
19, 2023, filed on January 19, 2023, and received by the Defendant on January 19, 2023.

Prior to the hearing in this case, the pertinent facts were stipulated by the parties. The
Defendant hereby incorporates those facts herein for the purpose of this Motion. After
hearing argument from counsel for the parties, this Court decreed that the 2019 Amendment
to the Declaration of Covenants is invalid and shall be canceled in the Register of Deeds
office.

The Court, in its final Order, essentially rules that the 2012 Amendments were new
restrictions rather than amendments. The Court expresses concern that the Plaintiffs’ could
“face unanticipated financia! hardship” as a result of the amendments. Order, p.5. The Court
expresses concern that the Plaintiffs “did not have notice” that such amendments could be

imposed. /d. The characterization of these amendments as “unanticipated” and without





notice, however, is inaccurate in light of the actual nature of the neighborhood, as well as the
requirements set forth in the original governing documents.

It is uncontested that the neighborhood is intended for residential use. This is clearly
stated in the original governing documents. Restrictive Covenants, Number 1. (Single-family
dwellings only, Restrictive Covenants, Number 2; No noxious or offensive...activity.
Restrictive Covenants, Number 14, Prohibition of anything which may become an annoyance
or nuisance to the neighborhood. Restrictive Covenants, Number 14.)

As stated in the Stipulation of Facts, some of the Harbor View homeowners “became
concerned that the short-term rentals occurring in the neighborhood were inconsistent with
the residential nature of the subdivision.” Order, p. 2. As the Defendant argued in court, and
as this Court recognized in its Partial Summary Judgment Order: “[T]he preexisting
limitations are reasonably construed as indicating that the lots were to be used only by
persons who reside there, not by short-term rental tenants who change the essential
character of the neighborhood by bringing increased traffic and other issues associated with
transitory occupancy.” Partial Summary Judgment Order, p. 2. “The defendant’s argument is
that the newly-enacted provision is merely a clarification inherent in the prior limitations.” Id.

As the Defendant argued, and as this Court recognized as a reasonable argument:
“[S]hort-term tenants (those occupancies of less than 90 days) are expected to use housing at
the lake for recreational purposes and ... such use is markedly different from and inconsistent
with the quiet enjoyment of residential owners or long-term tenants. /d, p. 4.

The Court seems to emphasize what the Plaintiffs expected when they moved in.

From an equitable standpoint, the Court's concern should be with the unanticipated hardships
of all residents. )t seems reasonable to assume that all or most of the residents had an

expectation of quiet enjoyment when they moved in with long-term lifestyle and financial
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expectations. These expectation should outweigh the Plaintiffs’ desire to defray the costs of
ownership and service their debt. This is especially true considering the “residential’
emphasis which runs through the founding documents.

The Defendant respectfully urges that the Erkes case, relied upon by this Court, is
factually distinguishable from this case. The factual difference should affect the application of
that ruling to this case. In Erkes, the issue was the minimum lot size required for the
neighborhood. Erkes v. Kasparek, 303 S.C. 70, 72, 399 S E2d 6, ___ (Ct. App. 1990) /n
Erkes, lot size, however, was specifically a developer issue. /d. The Court, in Erkes, properly
recognized and ruled that the homeowners’ association could not usurp the power of a
developer with proposed amendments. They stated: “The residents cannot exercise a power
they were never given.” Erkes, 303 S.C. at 72,399 S EE2dat ___. This case s
distinguishable in that the rental restrictions in the amendments being presented by the
Association here are not in any way reserved for the developer or any other entity. The ruling
in Erkes should not require a similar prohibition on amendments in the factual situation
presented in this case.

The Court also examined a Washington State case, Wilkinson v. Chiwawa Cmtys.
Ass’n, 180 Wn.2d 241, 327 P.3d 614 (2014), to support its ruling. In that case, the
Washington State Court seems “tone deaf” to the true meaning of residential, single-family
living. The Washington Court somehow came to the conclusion that all people who use a
house for eating and sleeping act the same way. Wilkinson, 180 Wn.2d at 252-253, 327 P.3d
at 620. Based upon the Stipulation of Facts in this case, evidently Washington Huskies
fraternities and fans must be a little more reserved than Gamecock fans on game weekends.

Eating and sleeping are not the activities that ruin the residential character of a neighborhood.





WHEREFORE, the Defendant respectfully requests that this Court alter and/or amend
its Judgment to recognize the 2019 Amendments as being appropriate and valid, and to

reinstate them in the Office of the Register of Deeds.

Respectfully submitted this 3rd day of February, 2023

s/

Eugene C. Fulton, Jr.

Attorney at Law

3117 Hebron Drive

West Columbia, South Carolina 29169
(803) 422-0841

efulton@sc.rr.com

Attorney for the Defendant






STATE OF SOUTH CAROCLINA )

) Proof of Service
COUNTY OF NEWBERRY )

| hereby certify that | have served a copy of this pleading upon counsel for the
Plaintiff, Paul S. Landis, Esquire, Fayssoux & Landis, PA, P.O. Box 10207, Greenville, SC

29603, paul@fayssouxlaw.com, via U.S. Mail and email this 3" day of February, 2023.

s/

Eugene C. Fulton, Jr.

Attorney at Law

3117 Hebron Drive

West Columbia, South Carolina 29169
(803) 422-0841

efulton@sc.rr.com

Attorney for the Defendant






STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
)
COUNTY OF NEWBERRY ) EIGHTH JUDICIAL CIRCUIT
‘ )
David C. Bennett and Kristen L. Bennett, ) C.A. No.: 2020-CP-36-0479
)
Plaintiff, }
) ORDER DENYING
‘ v. ) RECONSIDERATION
Harbor View Homeowners )
Association, Inc., 3
)
Defendant. )
)

THIS MATTER CAME BEFORE THE COURT on Defendant’s motion for
reconsideration dated February 3, 2023 and timely filed by the Defendant, requesting that this
Court alter or amend its Judgment and recognize the 2019 Amendments as valid. After carefully
considering defense counsel’s arguments, the Court finds that a hearing on this motion is
unnecessary and declines to alter or amend the prior order finding the 2019 Amendment invalid
and unenforceable.

Regardless of the factual distinctions emphasized by the Defendant as present between this
case and the Frxes case relied upon by Plaintiffs, Defendants are not permitied under South
Carolina law to add additional restrictions on property use under the guise of an amendmen.

Defendants argue that short term rental is inconsistent with residents’ quiet enjoyment of
their property and that the Court’s concern should be the “unanticipated hardships of all residents™
which should outweigh Plaintiffs’ desirc to lease their property periodically. Motion, page 2. As
stated in its prior Order, this Court 1s concerned that instituting new restrictions within Harbor
View at the whim of a majority or super-majority of residents, at any time, could effectively cause
certain homeowners to face unanticipated financial hardship or even be forced to sell their

property. In the Court’s view, protecting homeowners from an abuse of authority demonstrated by

o
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unforeseen additional restrictions placed on homeowner's property using the term “amendment”
does protect residents from unanticipated hardships. Simply stated, Plaintiffs financed their
property in anticipation of rental revenue helping pay the note and mortgage, and Defendant’s ex
post facto amendments have materially altered Plaintiff’s position to their financial detriment.

Defendant’s also assume that short and long-term leasing is an “unanticipated hardship”
on residents because leasing is incompatible with “quiet enjoyment” of property. This argument
ignores case law holding that leasing is not inconsistent with quiet enjoyment and therefore does
not place unanticipated hardship on residents. To the extent that other residents may have to
contend with occasional rowdy renters, such is the price one pays for living in a residential
development as opposed to a more bucolic setting.

For the foregoing reasons, this Court DENIES Defendant’s motion for reconsideration and

e,

Frank R. Addy, Jr.
Presiding Circuit Judge

reaffirms its prior findings and conclusions of law.

March 20, 2023

Greenwood, South Carolina
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