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STATEMENT OF ISSUES ON APPEAL

Whether the Master-in-Equity erred in denying Appellant’s motion for relief from order
of foreclosure and sélé by ruling the stay irﬁposed by the South Carolina Supreme Court
| Administrativé Order 2011-05-02-01 dated May 2, 2011 does not toll the time for a
Defendant to file a motion for relief ‘from order of foreclvosure .and sale pursuant to Rule

60(bj(5) of the South Carolina Rules of Civil Procedure.



STATEMENT OF THE CAéE

On September 30, 2010 the Summons and Complaint in ihe Aabove-referenced residential
mortgag¢ foreclosure action was filed in the Court of Common Pleas for Greenville County. (R..
pp. 18 — 21, Summons and Compl.)

On or about November 18, 2010, an Affidavit of Deféult and Non-Military Service was
filed as to Appellant in the above-captioned matter and on Nc;vember 30, 201‘O a hearing was
held in the above-captioned matter. (R. p. 26)_ Appellant was not present. (R. p. 1, Judgment of

"Foreclosure and Sale). The Master-in-Equity issued an Order of Judgment and Foreclosure and
Sale on December 5, 2011. (R. p. 1, id.)

On January 4, 2011, the subject property was sold and Respondent was tile highest
bidder. (R. p. 10, Order) |

Oﬁ February 1, 2011 Appellant ﬁled‘a motion for relief from judgment and order of
fbreClosure and sale on alleging improper service. (R. p. 27, Appellant’s First Mot. for Religf).

By Order dated April 14, 2011, the Master-in-Equity for Greenville County found service
on Appellant was proper but set aside the sale of January 4, 201 1 and declared the resulting deed
void. (R. pp. 10-11, Order).. The reason given for se’ttihg aside the sale and declaring the deed
void was: |

[t]he Court is concerned relative to thé behavior and actions of [Respondent]

relative to Mrs. Simpson while its attorneys were proceeding, as directed by Wells

Fargo, to foreclose. [...] In that Wells Fargo was directing its attorneys to take

action totally inconsistent with what it was instructing Defendant Simpson to do,

the Court simply cannot sanction such inconsigtent behavior.

(R. p. 9, Id)) The Court further instructed the parties to engage in loss mitigation efforts. (R. pp.

8-11, Id.)



On May 2, 2011, while the parties were exploring loss mitigation options, the South
Carolina Supreme Court issued Administrative Order 2011-05-02-01 (hereinafter the

“Administrative Order”).

On August 1, 2012, Respondent, by and through its counsel of record, filed an Attorney
Certification stating that Appellant did not qualify for any foreclosure intervention as

contemplated by the Administrative Order. (R. p. 37, Attorney Certification)

On September 25, 2012, a hearing was held and the Master-in-Equity issued a
Supplemental Order Post Judgment dated September 25, 2012 ordering the property subject to
the foreclosure suit be sold under the terms of the original Judgment of Foreclosure and Sale. (R.

pp. 12-13, Supplemental Order Post Judgment)

On October 26, 2012, Appellant filed a second Motion for Relief from Order of

. Foreclosure and Sale. (R. p. 39, Appellant’s Second Mot. for Relief)

By Order dated November 6, 2012, Appellant’s motion was denied. (R. p. 14, Order) In
the order denying Appellant’s secoﬁd motion for relief from order of foreclosure and sa‘lﬁ;, the
Honorable Charles B. Simmons, Jr., Master-in-Equity for Greenville County, found an
unreasonable delay in Appellant bringing her motion before the Court. The Order states, “I find
that the Defen;iantv Simpson féiled to bring the instant motion within a reasonable time.” (R. p.

15, Order) The Master-in-Equity further found:

Simpson’s time to make a 60(b)(5) motion was not tolled by the Foreclosure
Intervention process, and that the time during which"the matter was stayed for
Foreclosure Intervention should also be considered as part of Simpson’s delay in
seeking relief under Rule 60(b)(5).

(R.p. 16, Id.)



On November 19, 2012, Defendant filed her Notice of Appeal with this
Honorable Court and served said Notice of Appeal on Benjamin James Powell of Rogers,
Townsend & Thomas, PC, attorneys for respondent and the Honorable Paul B.

Wickensimer, Clerk of Court for Greenville County. (R. p. 81, Notice of Appeal)
ARGUMENT

This case presents a matter of first impressionlfor this Court to decide; specifically,
whether the stay imposed by the Admfnistrative Order tolls the time for a Defendant to file a
motion folr relief from an order of foreclosure ‘and sale until the Plaintiff certifies compliance
with the Administrative Order.

I. Standard of Review.

- The standard of review of an order denying a motion for relief under Rule 60(b)(5) is

abuse of discretion. Seé"l_"hompso_n v. Hammond, 299 S.C. 116, 119., 38'2 S.E.2d 900, 902-03
(1989). “Such an abuse arises when the judée issuing thé order was controlléd by ain error of law
or when the -order, based upon tactual conclusioAns, is without evidentiary support.” -Id. at 119,
382 S.E.2d at 903
~ Appellant brought her motion _for relief from order of foreclosure and sale pursuant to
Rule 60(5)(5) df the South Carolina Rules of Civil Procedure (“SCRCP”), which provides that
upon motion and upon such terms' as are just, the court may relieve aApalrty from a final
‘ judgment, order, or proceeding \;vhen it is no longer equital;le that the judgment should have
prospective application. The rule states the motion shall be made within a reasonable time.
In determining whether to grant a motion under Rule 60(b), the trial judge should-

consider: (1) the promptness with which relief is sought, (2) the reasons for the failure to act



promptly, (3) the existence of a meritorious defense, and (4) the prejudice to the other party.

Rodriguez v. Gutierrez, 705 S.E.2d 94, 100 (S.C.App. 2011).!

1. Statement of the Facts.

On September 30, 2010 the Summons and Complaint in the above-referenced matter was
filed in the Court of Common Pleas. (R. pp. 18 — 21, Summons and Compl.)

By letter .dated October 35, 2010, Respondent informed Appellant that an initial payment
of $4,200.00 must be received by October 15, 2010. (R. p. 41, Appellant’s Second ‘Mot. for
Relief) The October 5, 2010 letter further stated that “[floreclosure activity will not be
suspended until you have returned the initial required payment”. (R. p. 41, Id.) On Optober 15,
2010, Appellant submitted payment to Respondent in the amount of $4,200.00 pursuant to the
October 5, 2010 letter. (R. p. 64, Ex. G, Appe]lant;s Second Motion for Relief) After submitting
the payment on October 15, 2010, Appellant believed any foreclosure action pending against her
was suspended and did not retain an attorney. (R. p. 41, Appellant’s Second Mot. for Relief)

III.  The Master-in-Equity erred in ruling Appellant failed to bring her motion for relief
from order of foreclosure and sale within a reasonable time as the South Carolina

Supreme Court Administrative Order 2011-05-02-01 dated May 2, 2011 stayed all
proceedings in the matter from April 14, 2011 until August 1, 2012.

The Administrative Order requires the following:

In all mortgage foreclosure actions pending on May 9, 2011, before any merits
hearing in the case, or if an order of foreclosure has been entered, before any
foreclosure sale, the Mortgagee shall, through its attorney of record, file with the
court and serve upon every Mortgagor a notice of the Mortgagor’s right to
foreclosure intervention. All proceedings in the foreclosure action shall be
stayed until completion of such foreclosure intervention.

(Section B(1)Administrative Order) (emphasis added).

" In this matter, the Master-in-Equity denied Appellant’s motion solely on the grounds on timeliness. The Master-
in-Equity made no ruling as to the existence of a meritorious defense or as to prejudice to the other party.



In the Order denying Appellant’s motion for relief dated November 6, 2012, the Master-
in-Equity found the definition of “proceedings™ to be “[t]he regular and orderly progreséion of a
lawsuit, including all acts and events between the time ofycommencement and the entry of
Judgment.” (R. p. 16, Order). Clearly, a motion for relief from an order would be part of the
regular and orderly progression of a lawsuit.

As Rue 60(b), SCRCP provides a mechanism by which a party can seek relief from a
final order or Judgment, a motion for relief from an order would be part of the regular and
orderly progression of a 1awsuit, as would a motion to dismiss (Rule 12, SCRCP), a motion for
summary judgment (Rule 56, SCRCP), or a motion for default judgment (Rule 55, SCRCP). The
mere fact the motion comes after a judgment or order is rend@red does not make the motion any
less a part of the “orderly progression of a lawsuit”.

Despite adopting the definition above, the Master-in-Equity later stated “the stay imposed
in a foreclosure case in which judgment has been entered before May 9, 2011, appears to mean
simply a postponement of the foreclosure sale”. (Id.) This ruling contradicts the plain language
of the Administrative Order which states “[a]ll proceedings in the foreclosure action shall be
stayed until completion of such foreclosure intervéntion.” (Section Bl(l), Administrative Order).‘

In fact, the Supreme Court of Soﬁth Carolina addressed the mere postponement of the
foreclosure sale in the preceding sentence, which provides:

In all mortgage foreclosure actions pending on May 9, 2011, bgfore any merits

hearing in the case, or if an order of foreclosure has been entered, before any

- foreclosure sale, the Mortgagee shall, through its attorney of record, file with the
court and serve upon every Mortgagor a notice of the Mortgagor’s right to

foreclosure intervention.

(Section (B)(1), Administrative Order). (emphasis added).



If the Administrative Order was merely meant to impbse a postponement of the
foreclosure sale, there would be no need for any language other than the first sentence of Section
B(1) of the Administrative Order, but the Administrative Order goes further and imposes a stay
in all proceedings in the action. |

In the instant matter, the parties were ordered to participate in foreclosure intervention
pursuant to the Master-in-Equity’s order denyingiAppellant’s motion for relief from order of
_ foreclosure and sale dated April 14, 2011. The case was stiil pending on May 9, 2011, and is
therefore subject to the Administrative Ordei. |

dn August 1, 2012, Respondent’s counsel filed a certification of compliance with the
. Administrative Order. Pursuant to the Adminisirative Orcier, aill proceedings in the foreclosure
action were stayed from May 9, 2011 until August 1, 2012, preventing Appellant from i)ringing
her motion for relief from order of foreclosure and sale. AI;i)eliant filed the motion for relief
from order of foreclosure and sale on October 26, 2012, tWo 2) mi)nths and tweniy-six (26) days
after the stay imposedA by the Adininistrative Order was liﬂegl. |

Mrs. Simpson promptly sought relief from the order of foréclosure and sale once the stay
iinposed by the Administrative Order was lifted. And as a priacitical matter, if Mrs. Simpsoii’s
request for foreclosure intervention had been grainted, there would }iave beeri no need for a
motion for relief from order of foreclosure and sale.

IV.  The Master-in-Equity erred in ruling Appellant failed to bring her motion for relief
from order of foreclosure and sale within a reasonable time when Appellant’s
property was ordered to be sold by Supplemental Order Post Judgment dated
September 25, 2012 and Appellant filed her motion on October 26, 2012.

While the original order of foreclosure and sale was issued in December of 2011, the sale
was set aside and the parties were ordered to participate in foreclosure intervention. The

property was not ordered to be sold again until September 25, 2012, when the Supplemental
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Order Post Judgment ordered the property be sold “under the terms of the original judgment and
sale.” |

The Appellant did not know her property was going to be sold at public auction until after
the September 25, 2012 order was issued. She filed a motion for relief approximately one (1)
month later. The Master-in-Equity erred in ruling any delay in Appellani bring her motion was
unreasonable.

CONCLUSION

Mrs. Simpson promptly filed her motion for relief from order of foreclosure and sale aﬁgr
the stay imbosed by the Administrative Order was lifted. Any delay in bring her motion was due
to the stay and the denial of her first motion for relief from order of foreclosure and sale. The
Master-in-Equity issuing the order was controlled by an error of law concerning the stay imposed
by the Administrative Order. Further, The Master-in-Equity’s order, based upon the facts“
presented, is without evidentiary support as the facts indicate Appellant promptly filed a motion
for relief once. thel property that is the subject of the underlying foréclosure was ordered to be -
sold on September 25, 2012. The Master-in-Equity’s ruling. that Appellant’s motion was not
brought within a reasonable time was an abuse of discretion and the order of foreclosure and sale
should be vacated. Mrs. Simpson should be granted relief fro}n default and this matter returned

to the Circuit Court for a full trial on the merits.
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