From: Kalen Reed

To: Court Of Appeals Filings

Cc: John Nichols; cannon@shawcannon.com; jrmurphy@murphygrantland.com
Subject: Alexis Jones v. Progressive Northern Insurance Company/Case No. 2023-000654
Date: Wednesday, May 3, 2023 6:41:52 PM

Attachments: Notice of Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Ms. Kitchings,

On behalf of John Nichols, attached please find a Notice of Appeal for a cross-appeal to be filed in
the above matter. A hard copy containing the filing fee has been placed in the mail as well.

Thank you,

Bluestein Thompson Sullivan, LLC

KALEN REED PARALEGAL

1614 TAYLOR STREET | PO BOX 7965
COLUMBIA, SOUTH CAROLINA 29202
0:803.779.7599 F: 803.771.8097
KALEN@BLUESTEINATTORNEYS.COM

BLUESTEINATTORNEYS.COM

NOTICE: This e-mail is confidential and may contain information which is
legally privileged or otherwise exempt from disclosure. if you received this
message in error, please notify the sender and delete this message from

your device.
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-" B LU E ST E I N BLUESTEIN THOMPSON SULLIVAN, LLC

l = A T T 0 R N E Y S BLUESTEINATTORNEYS.COM
May 3, 2023

Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE: Alexis Jones, Respondent-Appellant v. Progressive Northern Insurance Company,
Appellant-Respondent
Case No. 2020-CP-12-00207
Appellate Case No. 2023-000654

Dear Ms. Kitchings:

| have been engaged to assist the Respondent Alexis Jones in the above-referenced matter.
Please note my appearance for the record.

Also, please find enclosed a Notice of Appeal for a cross-appeal in this case. | have also enclosed
a certificate of service upon Appellant Progressive Northern’s counsel, JR Murphy, Esquire. | have also
enclosed a filing fee of $250.00, if such is required. Rule 203(c), SCACR, is unclear as to whether a
separate filing fee is necessary for a cross-appeal. Please let me know if this is not necessary and | shall
have a runner retrieve the check.

Thank you for your assistance. With kind personal regards,

Johh S. Nichols
Bluestein Thompson & Sullivan, LLC

Cc: John Robert Murphy, Esquire
Jeffrey Logan Cannon, Esquire

Enclosures as noted

COLUMBIA:
1614 TAYLOR STREET | PO BOX 7965 | COLUMBIA, SC 29202
pe 803 779.7599 F. 803 771.8097





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHESTER COUNTY
Court of Common Pleas

Brian M. Gibbons, Circuit Court Judge

Case No, 2020-CP-12-00207

Alexis JONEs, .. ...t e Respondent-Appellant,
V.
Progressive Northern Insurance Company, ............ Appellant-Respondent.
NOTICE OF APPEAL

Alexis Jones cross-appeals the following orders and judgment of the Honorable Brian M.
Gibbons:

1. The interlocutory order of August 10, 2020, dismissing Plaintiff’s claim for
violation of the South Carolina Unfair Trade Practices Act but denying
Defendant’s motion to dismiss as to all other causes of acdtion;

2. The interlocutory order of February 10, 2021, granting Defendant’s Motion for
Reconsideration and dismissing the remaining causes of action except for
Plaintiff’s claim for breach of contract;

3. The Form 4 Order of March 29, 2023, denying Plaintiff’s claim to attorney’s fees
pursuant to South Carolina Code Ann. § 38-59-40 (2015); and

4. The final order filed April 6, 2023 denying Plaintiff’s claim to attorney’s fees
pursuant to South Carolina Code Ann. § 38-59-40 (2015).





Respondent-Appellant received written notice of the entry of the final order on April 6,
2023,

\‘_

John S. Nichols, Esquire
Bluest¢in Thompson Sullivan, LLC
PO Box) 7965

john{@bluesteinattorneys.com

J. Logan Cannon, Esquire
Shaw Law Firm

PO Drawer 36250

Rock Hill, SC 29732
(803) 329-4200
cannon{@shawcannon.com

Attorneys for Respondent-Appellant

Other Counsel of Record:

J.R. Murphy, Esquire

Murphy & Grantland, P.A.

P.O. Box 6648

Columbia, SC 29260

(803) 782-4100
irmurphy@murphygrantland.com

Attorney for Appellant-Respondent





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHESTER COUNTY
Court of Common Pleas

Brian M. Gibbons, Circuit Court Judge

Case No. 2020-CP-12-00207

AlexisJones,. ........ ... ... i Respondent-Appellant,
V.
Progressive Northern Insurance Company,. ............ Appellant-Respondent.
PROOF OF SERVICE

I certify that T have served the Notice of Appeal on Progressive Northern
Insurance Company by depositing a copy in the United States Mail, postage prepaid, on
May 3, 2023, addressed to its attorney of record, J.R. Murphy, Esquire, Murphy &
Grantland, P.A., P.O. Box 6648, Columbia, SC 29260 and by electronic mail at
jrmurphy(@murphygrantland.com. I further certify that I have served the Notice of Appeal
on the Honorable Sue K. Carpenter, Chester County Clerk of Court, by e-filing same in
the circuit court case.

s/ John S. Nichols

John S. Nichols, Esquire

Bluestein Thompson Sullivan, LLC
P.O. Box 7965

Columbia, SC 29202

(803) 779-7599
Johndbluesteinattorneys.com

May 3, 2023 Attorney for Respondent-Appellant





FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Chester

IN THE COURT OF COMMON PLEAS CASE NO. 2020CP1200207

Willie Brown et al Progressive Northern Insurance Company
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT, This action came before the cowurt for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON):[_] Rule 12(b), SCRCP;[] Rule 41(a),

SCRCP (Vol. Nonsuit);[_] Rule 43{k), SCRCP (Settled);

[ ]other
ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP; D Bankruptcy;

D Binding arbitration, subject to right to restore {o confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CTRCUIT COURT (CHECK APPLICABLE BOX):

B Affirmed; D Reversed; E] Remanded;

0

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached order (formal order to f'o]low) Statement of Judgment
by the Court:

After further review and deliberation Judge Gibbons has granted the Motion to Dismiss
in part and denied in part .Granted as to the SCUTPA claim and denied as to the
remaining claims.

ORDER INFORMATION
This ordel’l::] ends does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 08/10/2020

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is {he same date as reflected en the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties, The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE {08/31/2017) Page 2 of 2
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Chester Common Pleas

Case Caption: Willie Brown , plaintiff, et al VS Progressive Northern Insurance
Company
Case Number: 2020CP1200207
Type: Order/Electronic Form 4
So Ordered

s/Brian M., Gibbons #2168 Circuit Judge

Electronically signed on 2020-08-10 10:49:03 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHESTER CIVIL ACTION NO: 2020-CP-12-00207
Alexis Jones,

Plaintiff, ORDER
V.

Progressive Northern Insurance Company,

Defendant.

This matter comes before the Court on Defendant’s Motion to Alter or Amend the prior
Order of this Court, dated August 10, 2020, which granted in part and denied in part the
Defendant’s Motion to Dismiss. For the reasons set forth below, the Motion to Alter or Amend the
prior Order is granted in part and denied in part.

This lawsuit arises out of Progressive Northern Insurance Company’s (“Progressive
Northern™) payment of Plaintiff’s Medical Payments claim under a Progressive Northern auto
policy, Policy No. 930693102, issued to Willie Brown. The Complaint alleges that Plaintiff Alexis
Jones incurred medical expenses as a result of an October 8, 2019 automobile accident and timely
submitted a Medical Payments claim to Progressive Northern. Plaintiff is a Medicaid recipient. In
South Carolina, Medicaid has agreements in place with medical service providers wherein the
providers have agreed to accept reduced rates as payment-in-full when treating Medicaid
recipients. The Complaint alleges that Progressive Northern paid Jones® Medical Payments claim
based on the Medicaid-adjusted rates charged by her medical providers rather than total charges
listed on the medical providers® initial bills.

This action concerns whether Medical Payment benefits under the policy are to be paid:
(1) based on the Medicaid-adjusted rates accepted by the medical providers as payment-in-full for

the services rendered; or (2) based on the stated amounts listed on the initial bills. The Complaint
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alleges the following causes of action: (1) breach of contract; (2) bad faith/breach of the duty of
good faith and fair dealing/breach of fiduciary duty; (3) violation of the South Carolina Unfair
Trade Practices Act; (4) violation of South Carolina Code § 38-77-144; and (5) and breach of
contract accompanied by a fraudulent act. In the prior Order, the Court dismissed the South
Carolina Unfair Trade Practices Act claim and also dismissed Willic Brown as a Plaintiff. That
portion of the prior Order is unchanged, and those rulings remain in effect. However, the Court
now alters its prior Order and dismisses the remaining causes of action except for the breach of
contract cause of action. The Court denies Defendant’s Motion to Dismiss with respect to the
breach of contract cause of action. This case will proceed only on the breach of contract cause of
action.

Under South Carolina law, an insurer who has a meritorious coverage defense is free to
litigate the issue without fear of a bad faith or extra contractual claim. Crossley v. State Farm Mut.
Auto. Ins. Co., 307 §.C. 354, 359, 415 S.E.2d 393, 396 (1992). Moreover, an insurer is not required
to concede a novel issue of law in order to avoid a bad faith lawsuit. Id.; Helena Chem. Co. v.
Allianz Underwriters Ins. Co., 357 S.C. 631, 645, 594 S.E.2d 455, 462 (2004).

In this case, Progressive Northern submitted legal authority that the term or the phrase
“expenses incurred” meant the amount of money which an insured is legally obligated to pay for
medical treatment. Gordon v. Fidelity & Cas. Co. of N. Y., 238 S.C. 438, 446, 120 S.E.2d 509, 513
(1961); Barker v. Washington Nat. Ins. Co., 2013 WL 1767620, at *4 (D.S.C. Apr. 24, 2013).
Progressive Northern also submitted out of jurisdiction cases supporting this principle of law. In
opposition, the Plaintiff contends that the reduction of the medical invoices pursuant to an
agreement between South Carolina Medicaid and the medical provider constitutes a setoff under

South Carolina Code Section 38-77-144. As such, she contends that the reduction is improper, and
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she should be entitled to the full policy limits of medical payments coverage. See S.C. Code § 38-
77-144; Cothran v. State Farm Mut. Auto. Ins. Co., 427 S.C. 545, 831 S.E2d 919 (2019). Based on
this, the Court declines to alter its earlier ruling and dismiss the cause of action for breach of
contract. However, the Court finds that based on the allegations of the Complaint, and the legal
positions of the parties, that South Carolina law would not recognize a cause of action for bad
faith, breach of the duty of good faith and fair dealing (which is duplicative), breach of fiduciary
duty (which is also duplicative) or breach of contract accompanied by a fraudulent act under these
circumstances. Therefore, those causes of action in the Plaintiff’s Complaint, are hereby dismissed.
Plaintiff’s violation of South Carolina Code § 38-77-144 claim is also dismissed. The statute
creates no private cause of action. See Dorman v. Aiken Comme'ns, Inc., 303 S.C. 63, 67, 398
S.E.2d 687, 689 (1990) (“[Tlhe general rule is that a statute which does not purport to establish a
civil liability, but merely makes provision to secure the safety or welfare of the public as an entity
is not subject to a construction establishing a civil liability.”). “However, statutes relating to an
insurance contract are generally part of the contract as a matter of law.” Lincoln Gen. Ins. Co. v.
Progressive N. Ins. Co., 406 5.C. 534, 539, 753 S.E.2d 437, 439 (Ct. App. 2013). Therefore, a
violation of this statute may constitute a breach of the insurance contract.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:

The prior ruling dismissing the Plaintiff Willie Brown and the South Carolina Unfair Trade
Practices Act claim is reaffirmed. The causes of action for bad faith, breach of the duty of good
faith and fair dealing, breach of fiduciary duty, and breach of contract accompanied by a fraudulent
act are also dismissed.

The only remaining cause of action in this case will be the Plaintiff’s cause of action for

breach of contract. Nothing in this Order should be construed as a ruling on whether the
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reimbursement of the reduced amounts of the bills of the medical providers, pursuant to an
agreement with South Carolina Medicaid by the providers, constitutes a setoff under South
Carolina law, That issue is subject to further argument after discovery is completed.

IT IS SO ORDERED.

The Honorable Brian M. Gibbons
Chester, South Carolina

Dated:
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Chester Common Pleas

Case Caption: Alexis Jones , plaintiff, et al VS Progressive Northern Insurance
Company
Case Number: 2020CP1200207

Type: Order/Amend

So Ordered

s/Brian M. Gibbons #2168 Circuit Judge

Electronically signed on 2021-02-10 10:17:11  page 5 of &

2020021 dD0Z0ZHISYD - SVF1d NOWWOD - ¥3LSTIHD - Wd 80°ZE 01 484 1202 - 374 ATIVIINOH D3





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHESTER FOR THE SIXTH JUDICIAL CIRCUIT

Alexis Jones, CIVIL ACTION NUMBER: 2020-CP12-00207
Plaintiff,
V.
FORM 4 ORDER
Progressive Northern Insurance Co.,
Defendant.

R N N T A =y

This matter came before the court for a bench irial on a breach of contract claim disputing
the definition of ‘incurred’ within the policy. The parties stipulated to the following: Plaintiff
was injured in an automobile accident while riding as a passenger in a vehicle insured by the
defendant; The policy includes a $10,000 medical payments coverage limit for “reasonable
expenses incurred” as a result of an accident; Plaintiff was treated for her injuries with the total
medical expenses being in excess of the policy limits; Subsequently, medical providers agreed to
accept less than the original amount charged from Medicaid as required by law and/or its
agreement; Defendant made payments to Plaintiff for the amount Medicaid paid to satisfy the
medical bills.

The issue before the court is whether the Plaintiff “incurred” the full amount charged by
her medical providers or the amount her providers got paid by Medicaid. The Defendant and
Medicaid do not have contractual relationship. Plaintiff argues she “incuired” the full expense of
the bill irrespective of how the expenses were paid by Medicaid and thus the Defendant’s failure
to reimburse her the expenses “incurred” is a breach of contract. Plaintiff seeks judgment in the
amount of $8,676.40, policy limits minus the amount already paid to Medicaid, as well as
attorney’s fees in the amount of $14,000.

Defendant argues Plaintiff “incurred” only the expenses at the reduced rate and therefore
cannot establish a breach of contract claim. Defendant asserts that under Gordon v. Fidelity Cas.
Co. of N.Y. plaintiff “incurs” no expense above the reduced rates negotiated with the providers,
and the insurer has no duty to pay the amounts the insured did not actually pay. 238 5.C. 438,
444, 120 S.E.2d 509, 512 (1961). Additionally, the Defendant points to Barker v. Washington
Nat. Ins. Co., a factually similar case, where the Court held that under South Carolina law, the
insured was never obligated to pay more than the amount that the hospital has agreed to accept as
full payment under Medicare. No. 9:12-CV-1901-PMD, 2013 WL 1767620 (D.S.C. Apr. 24,
2013).
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Following the presentation of evidence, the court took this matter under advisement.
After further review and deliberation, the court respectfully finds the Plaintiff “incurred” the full
amount charged at the time services were rendered and thus became entitled to the full amount of
reimbursement coverage under the policy. An insurer’s obligation under an insurance policy 15
defined by the terms of the policy and cannot be enlarged by judicial construction. Soufh
Carolina Ins. Co. v. White, 301 S.C. 133, 137 (Ct. App. 1990). The terms of the insurance policy
must be construed most liberally in favor of the insured and where the words of a policy are
ambiguous, or where they are capable of two reasonable interpretations, that construction will be
adopted which is most favorable to the insured. Pitts v. Glens Falls Indemnity Company, 222 5.C
133 72 S.E.2d 174 (1952). Here, the term “incuired” is not defined within the policy and both
parties have offered reasonable interpretations, therefore the term “incurred” is ambiguous.

The dictionary definition of “incurred” means “[t]Jo become liable or subject to.” Black’s
Law Dictionary 768 (6™ Ed. 1990). The Court finds that a patient is responsible for any charges
incurred regardless of whether insurance or some other party ultimately pays it or negotiated for
a reduced rate. Therefore, Plaintiff incurred the full cost of her medical treatment at the time
services was rendered as she became obligated for that amount irrespective of Medicaid. The
court finds Gordon to be distinguishable from the case at bar, In Gordon, the Court found that
since the parties to the action stipulated the veteran plaintiff incurred no expenses, made no cash
outlay, and there being no obligation on the insured to pay for the hospitalization he received at
the Fort Jackson government hospital as the treatment was provided at no cost or expense to him,
he ‘incwred’ no expenses within the meaning of the policy. 238 §.C. at 446. Unlike Gordon, the
Plaintiff in this case was in fact charged for the services rendered at the time they were rendered
thereby incurring those expenses notwithstanding Medicaid. For the same reason, this Court
respectfully disagrees with the Barker Court and declines to follow.

As to attorney’s fees, the court finds the plaintiff is not entitled to such. As a general rule,
attorney’s fees are not recoverable unless authorized by contract or statute. Keeney's Metal
Roofing, Inc. v. Palmieri, 345 S.C. 550, 553, 548 S.E.2d 900, 902 (Ct. App. 2001). Under S.C.
Code Ann. §38-59-40, the insurer is liable to pay all reasonable attorney’s fees for the
prosecution of the case where the trial judge makes a finding “that the refusal was without
reasonable cause or in bad faith.” The court previously dismissed the bad faith cause of action in
this matter finding the insurer denial of the full amount was not in bad faith, and made no finding
at trial or in its review of the record that would suggest the refusal was made in bad faith or
without reasonable cause. Additionally, a review of the policy shows no inclusion of such a
provision entitling the plaintiff to attorney’s fee. Therefore, the court respectfully denies the
plaintiff’s request for attorney’s fees.

Plaintiff is entitled to judgement in the amount of $8676.40.
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Plaintiff’s attorney Mr. Logan Cannon to prepare a more formal order in its proper
format.

IT IS SO ORDERED
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Chester Common Pleas

Case Caption: Alexis Jones , plaintiff, et al VS Progressive Northern Insurance
Company
Case Number: 2020CP 1200207

Type: Order/Form 4

So Ordered

s/Brian M. Gibbons #2168 Circuit Judge

Efectronically signed on 2023-03-29 15:00:16  page 4 of 4
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
} FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER }
Alexis Jones and Willie Brown, h
} Civil Case #: 2020-CP-12-00207
Plaintiffs, }
-VS§- }
} ORDER
Progressive Northern Insurance Company, }
t
Defendant. }
}

This matter was heard by the Court as a bench trial on March 27, 2023. After hearing
testimony, reviewing the evidence and hearing the arguments of the parties, the Court submitted a
verdict on March 29, 2023 that found for the Plaintiff Alexis Jones on her breach of contract claim.
This Order accompanies that verdict pursuant to Rules 52 and 58, SCRCP.

FACTS / BACKGROUND

This action arose out of Progressive’s failure to pay Plaintiff Alexis Jones the full $10,000 in
medical payments coverage owed to her under Willie Brown’s auto policy as a result of an auto
accident on October 8, 2019, The policy includes a $10,000.00 medical payments coverage limit for
“reasonable expenses incurred for necessary medical services” sustained by an insured as a result of an
auto accident. Plaintiff Jones is a listed driver on the policy. As a result of the accident, Plaintiff Jones
sought medical care and treatment with total billing that amounted to $27,786.17. Plaintiff Jones
submitted a demand to Progressive for full payment of the $10,000.00 medical payment coverage in

light of the total medical bill amount.

Progressive was made aware that Plaintiff Jones is a Medicaid recipient. After receiving
Plaintiff’s demand, Progressive disagreed and only made payment to Plaintiff Jones for the amount

Medicaid paid to satisfy the medical bills ($1,323.60) rather than the medical payment coverage limit.
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This suit for breach of contract followed the dispute. At trial, Plaintiff sought full payment of
the medical payments coverage that was owed under the insurance policy with Defendant Progressive.
Defendant Progressive argued that Plaintiff Jones was only entitled to reimbursement for the amount
paid by Medicaid. This Court was presented with the issue of determining the amount of reasonablie

expenses “incurred” by the Plaintiff.

The parties stipulated to facts before trial and no further objections were raised at trial.

Plaintiff presented testimony from herself and Willie Jones.

LAW /ANALYSIS

This matter came before the court for a bench trial on a breach of contract claim disputing the
definition of ‘incurred’ within the policy. The parties stipulated to the following: Plaintiff was injured
in an automobile accident while riding as a passenger in a vehicle insured by the defendant; The policy
includes a $10,000 medical payments coverage limit for “reasonable expense incurred” as a result of
an accident; Plaintiff was treated for her injuries with the total medical expenses being in excess of the
policy limits; Subsequently, medical providers agreed to accept less than the original amount charged
from Medicaid as required by law and/or its agreement; Defendant made payments to Plaintiff for the
amount Medicaid paid to satisfy the medical bills.

The issue before the court is whether the Plaintiff “incurred” the full amount charged by her
medical providers or the amount her providers got paid by Medicaid. The Defendant and Medicaid do
not have a contractual relationship. Plaintiff argues she “Incurred” the full expense of the bill
irrespective of how the expenses were paid by Medicaid and thus the Defendant’s failure to reimburse
her the expenses “incurred” is a breach of contract. Plaintiff seeks judgment in the amount of
$8,676.40, policy limits minus the amount already paid to Medicaid, as well as attorney’s fees in the

amount of $14,000.00
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Defendant argues Plaintiff “incurred” only the expenses at the reduced rate and therefore
cannot establish a breach of contract claim. Defendant asserts that under Gordon v. Fidelity Cas. Co. of
N.Y. plaintiff “incurs no expense above the reduced rates negotiated with the providers, and the insurer
has no duty to pay the amounts the insured did not actually pay. 238 S.C. 438, 444, 120 S.E.2d 509,
512 (1961). Additionally, the Defendant points to Barker v. Washington Nat. Ins. Co., a factually
similar case, where the Court held that under South Carolina law, the insured was never obligated to
pay more than the amount that the hospital has agreed to accept as full payment under Medicare. No.
9:12-CV-1901-PMD, 2013 WL 1767620 (D.5.C. Apr. 24, 2013).

Following the presentation of evidence, the court took this matter under advisement.
After further review and deliberation, the court respectfully finds the Plaintiff “incurred” the full

amount charged at the time services were rendered and thus became entitled to the full amount of

reimbursement coverage under the policy. An insurer’s obligation under an insurance policy is
defined by the terms of the policy and cannot be enlarged by judicial construction. South
Carolina Ins. Co. v. White, 301 S.C. 133, 137 (Ct. App. 1990). The terms of the insurance policy
must be construed most liberally in favor of the insured and where the words of a policy are
ambiguous, or where they are capable of two reasonable interpretations, that construction will be
adopted which is most favorable to the insured. Pitts v. Glens Falls Indemnity Company, 222 S.C
133 72 S.E.2d 174 (1952). Here, the term “incurred” is not defined within the policy and both
parties have offered reasonable interpretations, therefore the term “incurred” is ambiguous.

The dictionary definition of “incurred” means “[t]o become liable or subject to.” Black's
Law Dictionary 768 (6th Ed. 1990). The Court finds that a patient is responsible for any charges
incurred regardless of whether insurance or some other party ultimately pays it or negotiated for

a reduced rate. Therefore, Plaintiff incurred the full cost of her medical treatment at the fime
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services was rendered as she became obligated for that amount irrespective of Medicaid. The
court finds Gordon to be distinguishable from the case at bar. In Gordon, the Court found that
since the parties to the action stipulated the veteran plaintiff incurred no expenses, made no cash
outlay, and there being no obligation on the insured to pay for the hospitalization he received at
the Fort Jackson government hospital as the treatment was provided at no cost or expense to him,
he ‘incutred’ no expenses within the meaning of the policy. 238 S.C. at 446. Unlike Gordon, the
Plaintiff in this case was in fact charged for the services rendered at the time they were rendered
thereby incurring those expenses notwithstanding Medicaid. For the same reason, this Court
respectfully disagrees with the Barker Court and declines to follow.
As to attorney’s fees, the court finds the plaintiff is not entitled to such. As a general rule,
attorney’s fees are not recoverable unless authorized by contract or statute. Keency’s Metal
Roofing, Inc. v. Palmieri, 345 S.C. 550, 553, 548 S.E.2d 900, 902 (Ct. App. 2001). Under S.C,
Code Ann. §38-59-40, the insurer is liable to pay all reasonable attorney’s fees for the
prosecution of the case where the trial judge makes a finding “that the refusal was without
reasonable cause or in bad faith.” The court previously dismissed the bad faith cause of action in
this matter finding the insurer denial of the full amount was not in bad faith, and made no finding
at trial or in its review of the record that would suggest the refusal was made in bad faith or
without reasonable cause. Additionally, a review of the policy shows no inclusion of such a
provision entitling the plaintiff to attorney’s fee. Therefore, the court respectfully denies the
plaintiff's request for attorney’s fees. Plaintiff is entitled to judgement in the amount of $8,676.40.

CONCLUSION

Based on the foregoing analysis, this Court finds that the Defendant Progressive Northern

Insurance Company owed a confractual obligation to Plaintiff Jones, that Progressive Northern
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Insurance Company breached that contract, and that Plaintiff experienced damages as a proximate

cause of said breach.
THEREFORE, this Court hereby finds for the Plaintiff as stated on the verdict that has been

filed and orders that a judgment be entered in the amount of $8,676.40 against the Defendant.

IT IS SO ORDERED.
April 2023
Chester, South Carolina Judge Brian M. Gibbons

Sixth Judicial Circuit
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