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Thxs matter came before the Court for heanng on a direct summary contempt to the
‘court by Monier Mufid Abusaft occumng on March 7, 2023 during the March 6, 2023 term of
'General Sessnons Court for Cherokee County At the heanng held i in this matter the contemnor
was present and represented by eounsel Twana N. Bums-Alcrde Esq
: At the ‘outset of the: heanng counsel Burns-Alcnde requested to be heard on behalf of
her chent dehvermg an eloquent unpassioned and persuaswe statement of contrmon and. o
. 'apology on his behalf She- pled for the courts mercy and to declme holdmg her clxent in ”
:contempt of court as he had learned much from the expenence and had already suffered by the
: -attentlon and: embarrassment brought upon hirn resultmg from the event and the holding ot' -
:thxshearmg “ _ L
The Court commended counsel for her eloquent plea on behalf of her client and opxned
' that had such a plea been made by hlm on the date of the event or any day thereafter up to
and including the date of this hearing, it is qulte posmble that this hearmg would have been
unnecessary. Unfortunately, that will never be known as that personal statement of contrition

and apology was never offered by the condemnor The Court then provxded its’ recitation of the

o salient facts relevant to the lssue of contempt obtamed from personal knowledge of the facts as a

o tpercewed by the Court S own senses on the date of the event.
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On March 6 2023 Monier Abusaft appeared in Cherokee County General Seesions k

EEe for presentatlon of a guilty plea pursuant to a negonated plea agreement Dunng the Court’ : S
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olloguy with the defendant reg‘arq{nlg’ his understanding of the charges, the potential penalties
associated with a conviction, and the waiver of his constitutional rights resulting from the
entry of a plea of gu:lty, mcludmg the waiver of any legal defense he may have to a charge, Mr
Foster expressed some reservatton to pleading gutlty due to hlS behef he had a legal defense to
the charges of attempted murder ‘The Court recessed the matter with mstructlon to Mr. Foster
R L) further dlscuss his dec1310n regardmg dlsposmon of h1s cases and the consequence of
rejectmg any plea offer made by the State, ._w1th ‘his counsel. Because of the hour the Court
allowed hxm addmonal txme untll 10: 00 a.m; on March 7 2023 to think about it and let the
Court know of his decnsmn
On the followmg moming of March 7, 2023 the Court was engaged in’ quahﬁcatlon of

the jury venire to serve for the term of court, After the Court had concluded jury qualification,
Mr. Abusalft informed the Court o'f Mr. Foster.'s wish to accept the State’s plea offer and toplead -
guilty pursuant to the negotiated plea agreement. In order to minimize the inconvenience to the
Jjury venire, thé Court informed Mr Abusaft that it would entertain acceptance of the gunlty
pleas after the selechon of a Jury panel in an unrelated case, but before the lunch ‘recess, to
which he expressed no dtssatlsfacuon, dxsagreement or. 1ssue. After Jury selection was complete
- arouncl noont.lme, the selected panel was excused to the j Jury ‘room for the Court to determme
whether _the g_urlty .plea would take place before lunch. ,'I‘he Court: bemg mformed that the
. parties'wlshed to proceed with the guilty plea before lunch, returned the selected jury to the
courtroom to excuse them for lunch with mstrucuons to retum at 2 30 p m. that aftemoon -
'After the Jury was excused the Court then attempted to proceed wnth the presentation of Mr
'Foster S guilty plea.” ' : .

' Whlle counsel appeared to be m dxscussnon for the presentatxon of Mr. Foster’s gullty;
: -'plea, the Court personally observed Mr. Abusaft ‘while in- the well of the: courtroom in

= possessron of and usmg or attemptmg to use an actwe cell phone w1thout requesting or. . -

obtaimng pnor permlssmn Such act1v1ty is a v101atlon of the Court’s proh1bxtxon against cell
phones in the courtroom without prior approval having been given. Whén asked about his
possession and use. of the cell phone in. vnolatlon of the prohlbltxon, Mr. Abusatft, in a quxte
ammated fashxon, made some comment about the Court havmg him scurrymg” around, and

stated that he needed to contact his client” and to contact his ofﬁce The Court stated to Mr.. - S

e Abusaft that he knew he was not perrmtted to do that m the courtroom and mstructed Mr.’
o Abusaft to nge the’ cell phone to the bathf When he expressed through facxal gestures and no, :
’ movement toward comphance, resxstance and dissatxsfactlon with - the Court instmctton, he. .

o 'was then ordered to surrender the cell phone to the Clerk of Court and told that the 1ssue of

presentatlon



After the recess the Court returned to find Mr. Abusaft absent from the courtroom.

"upah inqui'i‘y' as to his absené'e', the Court was informed by th‘e Clerk of Court”that Mr Abusaft'

told her he was retummg to Spartanburg, and said, “Ya'll just do what you got to do The
Court was not provnded any explanatlon by Mr. Abusaft for ‘his or h1s chent s absence from the
courtroom and Mr. Abusaft did not return to the court unt11 the mornmg of Fnday March 10,
2023. ' :
On ‘AuguSt 25,. QOOO ‘the South 'Carolina’ su;&remé Court fsSuetJl and 'pu'Blishe'd an
admmistratlve order addressing the possesslon and use of cell phones and other personal

7, 2023 It prov1des in pertment part that

“Thé use of ... cell phones, and other personal commumcatxon devices
has increased dramattcally and many users see them as a necessary incident to
their work and personal lives. While these devices may be seen as enhancing
communication, they are increasingly being recogmzed as a distraction and as
having no place in certain venues. Accordingly, ... the use of cell phones, and
any other personal communication device by attomeys ... or members of the
general pubhc, is banned in all courtrooms in this State

’l‘he order further provrded that:
“Vrolation of the terms of thls Order may result i in the conﬁscahon of the

equtpment and the violator may be held in contempt of court and subject to
sanctlons and requxred that notlce of the contents of this order be posted on

'witnesses, jurors, bathfs, and spectators fallure to comply with the dlctates of the order, the

S unauthorwed recordmgs and photography occurnng dunng court proceedmgs, and to allevxate '
- .fcourtroom safety concerns, thls Court found 1t necessary to 1ssue 1ts own long-standmg order

- cell phones in the courtroom while court was in session unless prxor approva.l of the Court has

been obtained. The Clerk of Court and the baxlefs are instructed to provide notice of that
prohibition to any person entering the courtroom At each term of :court Jurors are provided

‘notice as to the court’s order and each person entenng the oourtroom from the pubhc access,
. includmg attorneys, 1s prmnded notloe of the court’s order by way of slgnage placed m vanous’:




not attemptlng to use lt- I bchevc_. at leas.t \what I -th_i_n_k. tl}ere may be s_ome -~ I_ _di.d say t.hat tha.t
was one reason I have - I had the phone but no no way was I attempting_ to use the phon‘e._ The
phone was in my hand, I belleve; underneath a portfolio and a book; 1 :b;elieye. [ believe it was
seen as 1 walked basically through the door, a couple of strides through the door, was first
seen.” Contemnor went on to explain tha’t “I have never in my lifetime . used a phone .asa
telecommunicatnon device in- a “courtroom, Ive used it for mternet I've used it for text-
. ;messaging » 4 ‘am very aware of Judge Cole’s: rules about phones " o mean, I hterally had a
‘ phone taken out of my pocket i m a trial before, and didn't get it back for a week.”

‘At no time did condemnor or counsel challenge the existence of a valid order, duty,
obhgatlon, or prohibition applicable to the attendant circumstances. Nor was there a challenge
to the condemnor’s actual awareness of the order, duty, obhgatlon or prohrbmon applicable to
him under the attendant circumstances. The condemnor solely challenges the “wlllfulness of
the violation which he admits did occur. o

Upon completlon of the condemnors testimony the Court informed counsel as to the
_presence of vanous court ofﬁc1als who were also present in the courtroom on March 7 2023
Wthh mcluded the Clerk of Court balhﬁ‘s, asslstant circuit SOIICltOI'S, and courtroom security
»ofﬁcers Counsel was offered the opportumty to speak with any of them, should she wish to do‘

. 80, m the event she deemed it beneficxal or desu'able to mtroduce any addltxonal testlmony as

_ Apghcable Law : : :

'I‘he Amencan legal system grants to the presxdmg Judge the power to control the
- :‘proceedmgs in the courtroorn over wl'uch he or she presides to ensure that those proceedmgs
: ~ are carried out in an. orclerly manner and thh proper decorum A vmlation of any reasonable‘ '
-reqmrement unposecl by the Court subjects a violator to a ﬁnding of contempt and the

imposition of sanctions. o

Contempt of court is the- voluntary, wxllful and mtentxonal doing of or failing to do what

the law or rules of court requlre or the dlsregardmg of somethmg the law or rules of court

" forbid the doing of or requires done or given proper. regard. This includes conduct that tends tor

i , ;brmg the authonty or admmistratlon of the court or law 1nto dlsregard or dlsrespect ﬂg;e___.

ke Egm 363 SC 568 (S.C.. App: 2005)

fi 7 “The power to pumsh for oontempt 1s mherent in all courts Its existence is’ essentxal to
- ;the preservatlon of order m jud1c1al proceedmgs, and to the ent‘orcement of the Judgments‘ :

' phrase “mherent powers 1s used to refer to powers mcluded thhm the mope of the court' 5 o

- _]unsdnctnon wluch a court possesses m'espectwe of specxﬁc grant by Constxtutlon or legrslatton |
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Such powers can neither be taken away nor abndged by the leglslature Sj_gtg Ex McLeod v,
I;h_, 272 S.C. 303 (1979) “This power is not derived from any statute but from the common
law which from its 1nceptxon recogmzed this implied and necessary power, wrthout whxch
contumaclous conduct could well destroy the authonty of any court.” §j;gte V. Goﬂ‘ 228 S.C. 17
(1955)

“Direct contempt involves coritemptuous conduct in the presence of the court.” State v.
ggmgﬂy, 337 S.C617; (1999) A person may be found" gutlty of direct contempt 1f the conduct
mterferes with the ]udxcxal proceedmgs exhlbits d:srespect for the court, or hampers the
partxes or witnesses.” tone V. Reddm-Smg!lg 295 S.C. 514 (1988) gtg v. Hay_elga 285 S. C.
388 (1985) This power mcludes the ab111ty to mamtam order and proper decorum during court
proceedings. State v. ﬂgm rg, 229 SC 286 (1956) Contempt that occurs in the presence of
the court is referred to as direct or summary _conte_r_npt and ‘may be immediately adjudged and
sanctioned summarily.” Brandt v. Gooding, 368 S;C_. 618 (2006). Where conduct constitutes
direct contempt a criminal penalty may be im"posed without hearing evidence or p‘roviding an
oﬂ'ender notxce and an: opportumty to be heard and thhout provrdmg the offender the

t n. v. ell, 512 us. 821,

assnstance of counsel Int’l' Us ’o‘ : ‘ __Mme Workers_ of Ar
(1994) To authorize the use of summary proceedmgs, the contemptuous conduct must not
- only have occurred in the presence of the court but the Judge must have personal knowledge of
it acqulred by the use of the. _]udge s own senses Blgom v. Illinois, 391 U. S. 194 (1968),
__hyg[, 333 U. S. 257 (1948), gggg v= Wemberg, 229 S.C. 286 (1956) “Where the contempt is
: comrmtted dlrectly under the eye of within the v1ew of the Court it may proceed upon lts own
‘knowledge of the facts and punish the offender, w1thout further proof and wrthout issue or tnal~ :
i any form ... Ex Parte Terry, 128 U.S. 289, (issg. :
. ‘ There are three essent1a1 elements to the estabhshment of a- direct cnmmal contempt
| 'l‘he facts must estabhsh beyond a reasonable doubt that; (1) there ex:sted a valld duty, order,
- obhgatlon, or prohxbttlon nnposed upon the alleged conder_nnor,A (2) the alleged condemnor had
appropriate knowledge (actual or implied) of the duty, order, obligation, or prohibition, and; (3)
there was a willful voluntary Violation ‘or attempted violation of the duty, order, obligation, or
:prohrbmon on the part of the alleged condemnor. Bgmgll V. Bgrne 359 SC 361 (S C. App. -
2004) ‘. Tl e , IO ‘
X "The Crrcult Court may punish by ﬁne or nnpnsonment, at thc dnscretlon of the court

_ Z 20

'l‘he exlstence of a vahd order, duty, obhgatlon or prohibitlon appllcable to the,if o

i attendant cn'cumstance and condemnor’s actual awareness of the order duty, obhgatron, or‘
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prohlbition a’pplieable to hxm unde'r the rat'ten'dant circumstances. is not ohalleng'ed ana
'The condemnor s_ole,ly Ch.aller_.xges .th.e “wﬂlf,u.lness of the wolatxon wh;_ch_.he_ adrnxts_ di_d o.ccu_re_.
In his testimony, in response to questions posed by counsel, the c.ondemnor stated; “I
had the phéne in my hand with a couple other items. I was not attempting to use it. I believe,
at least wh'a't 1 think there may‘ be sbme - l did say that that was 'one ‘rea‘50n I have =1 the

the door, a couple of stndes through the door. was first seen. Thls statement contradlcts ltself
and is therefore not credlble The Court could not have seen a cell phone if it were “underneath
a portfoho and a book" and not llkely would have taken notice of it from that dxstance even if
not hidden from view. The Court did not observe Mr Abusaft with a cell phone at the back of
the courtroom upon his entry into the court_room as he describes; the Court observed Mr.
Abusait's possession and use or attempted visé of a cell phone while he was standing in the
Well of th'e courtroo'm"between the tahle us'ed by defense counsel and the' Clerlt of Cour't'
There was no portfoho or book in hlS hand ’l‘he device was plamly v1s1ble thh a screen that
;was bnght and lit. He had not previously requested nor had he been granted permnssxon by the '
<®un to possess or to use a cell phone for any purpose in the courtroom Upon 1nqu1ry by the
Court condemnor aelmowledged possessxon and use or attempted use of the cell phone:
statmg, “I need to contact my client”; who was not present in court when the plea was to be
. .entered “and my oﬁice presumably to assnst m locatmg his. chent '

‘ Further in his- tesumony condemnor . stated “I have never m my lifetime ,'-. "‘used a
:,=.:phone .88 a telecommumcatmn dewce in a courtroom l’ve used it for mternet l’ve used it for

t text-messagmg 'l‘he contemnor appears to exhlblt an unawareness of the: fact that text- o

messagmg by use of a cell phone is by defimtlon “telecommunication”. Exther he lacks this
basic knowledge, which thxs Court finds to be unhkely. or his testimony lacks requisite candor
and is not credible. ’ S : : :

’l‘he condemnor further testnﬁed that “I am . very aware of Judge Coles rules about

;possessnon as well as the use of a cell phone whlle court is in sesswn thhout pnor perrmssnon R
: . In. h1s acknowledgment of actual notlce oondemnor references a pnor expenence when a cell‘ ;
) 'phone was conﬁscated due to hns vxolatxon of the prohlbltxon Due to an maccurate statement

= ; as to those facts the Court is compelled to comment On the occasxon referred to by Mr 4

L Abusaft he was observed by a court bmhff and a court secunty ofﬁcer ln possessxon and use of S,
' :f a cell phone m the courtroom where thls Court was pres1d1ng 'l‘he Court was mformed by the ) : o



court officérs that Mr. Abusaft had been instructed by them to remiove the cell phone from the
courtroom but that he refused When Court was in session and dunng the course of a bench
conference with the sohcxtor and Mr. Abusaft, the Court mqmred as to whether he was in
possession of a cell phone,p He _mitially denied what he knew to be an actual fact, that he had a
cell phone in his possession, but upon the Court disclosing what the coutt officers, who were |
present, h'ad relayed to the Court, he stated he had a phone but it was not turned on. The
Court then instructed hlm to surrender the phone 1 to the deputy clerk of court who was seated
four feet away. He took the phone from his coat pocket and surrendered it to the deputy clerk.
‘ The Clerk of Court was mstructed to return the conﬁscated cell phone upon completmn of the
trial in which the Court was engaged without any: further hearing or discussion, w1thout Mr.
Abusaft being cited for contempt of court, and. thhout any sanction being imposed.

Condemnor served circuit Judge J. Mark Hayes asa Judtcxal law clerk. In his testlmony
he asserts that people movmg about in the courtroom while a jury venire is bemg qualiﬁed is
hlS (Judge Hayes s) bxg thing.” l-Ie further stated that, “I've. accidentally gotten up dunng Jury
qualxﬁcatxon thh Judge Hayes and this court infers from hts relatmg the event that 1t :
' :.worked for a Judge and is aware of that Judges rule to remain seated or not to move about
during the Jury qualiﬁcatlon process, could ° accidentally” get up and move about Clearly, he
- was aware of the rule and not wnthstandmg that awareness vmlated the rule, Standmg from a
.seated posttion or physxcally movmg about in ‘a courtroom cannot be ‘done ! accxdentally”, it

- 'requires mtenuonal voluntary physxcal movement generated by a mcssage from the brain Such

conduct cannot be descnbed as accidental” and to aver such exhlbits a lack of candor and is.
not credible. - o : :

, 'I‘he condemnor s testimony regarding the only dlsputed fact in this case is not crcdxble

| Condemnors asserhon that his acts were not willful but only accidental is belxed by ‘the f'act‘
that at the time the Court obsérved him engaged in prohibxtwe conduct he was standmg in the
well of the courtroom with an active cell phone having a brightly lit screen openly held in his

hand, and upon inquiry by the Court as to his posSession of it, immediately responded that he

" needed to contact his client who was ‘absent” from .the court.room Any assertton that such»

e conduct was merely acmdental 1s not reasonable, e:rhtbrts a lack of candor and 1s not credible

Counsel Alcxde argues ‘that the Court’ in constdering the conduct of her chent should - ¥

‘.‘; ‘not make a ﬁndmg of contempt due to the fact that condemnor has learned from the; ERCEL A

S :‘3'3» 'nothmg leamed from the second kick of a mule



After consideration of the facts established by.the probative and credible evidence in the
record, this Court finds beyond a reasonable doubt that; (1) there existed a valid duty, order,

‘obhgauon, or prohlbltlon 1mposed upon the condemnor attendant to the cxrcumstances of thls

ca.se, (2) the condernnor had appropriate and actual knowledge of the duty, order, obhgatxon, or

VOluntanly, knowingly, and mtentxonally vrolate the duty, order, obllgatnon, or prohibition

1mposed upon the condemnor by havmg possesslon of a cell phone whxle court was in sessnon_ -

'and further that he was or was attemptmg to use that cell phone in violation of valid court

orders: of Wthh he had actual knowledge and understandmg

o Based upon the foregoing, thls Court fmds that Momer Muﬁd Abusaft has engaged in a'
wxllful knowmg, and mtentional drsobedlence of a lawful order, duty, obhgatron or prohxbmon
imposed upon him, comxmtted in the presence of the court and thh knowledge of the Court
obtamed by the Court s own senses, and by such conduct has exhrblted a flagrant drsrespect

This Court therefore finds Momer Muﬁd Abusaft to be in: wxllful du'ect cmmnal:

, rcontempt of court. and for such contempt sha]l be sanctroned by comrmtment: to: the county

detennon facrhty for a penod of 24 hours or by the payment of a fine i m the sum of $1 ,000.

. vshall be due and pald not later than ten days from the ﬁlmg of th:s order

I'l‘ 18 80 ORDERED!






