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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 
____________________________________ 


 
APPEAL FROM DORCHESTER COUNTY 


Maite Murphy, Circuit Court Judge 
______________________________________ 


 
Case No. 2021-CP-18-1486 


______________________________________ 
 


John Trenton Pendarvis ……………………………………………………… Respondent, 


v. 


L.C. Knight, in his official capacity as Dorchester County  
Sheriff; Mark Keel, in his official capacity as Chief of the  
South Carolina Law Enforcement Division; Hugh E. Weathers, 
in his official capacity as the South Carolina Commissioner of 
Agriculture; and John Doe(s),…………………………………………….   Defendants, 
 


Of whom, Mark Keel, in his official capacity as Chief  
of the South Carolina Law Enforcement Division is………………………  Appellant. 


 


___________________________________________ 


MOTION TO DISMISS AND  


MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 


___________________________________________ 


This motion is made pursuant to Rule 201, 240 and 269 of the South Carolina Appellate 


Court Rules. Respondent John Trenton Pendarvis, moves this Court to dismiss the appeal filed by 


Appellant on May 2, 2023, as it is a frivolous appeal of an unappealable interlocutory discovery 


order taken solely for the purpose of delay. For the reasons stated below, this Court should dismiss 


this appeal to avoid such delay and impose such sanctions as the Court finds appropriate given the 


circumstances of the case and to discourage like conduct in the future. 


 







2 
 


BACKGROUND 


 On September 19, 2019, the Appellant and others entered the Respondent’s Dorchester 


County farm, arrested him, then seized and destroyed his hemp crop. It was the first “enforcement 


action” taken against a South Carolina farmer growing hemp with a licensed issued pursuant to 


South Carolina’s Hemp Farming Act. The arrest, seizure and destruction of Respondent’s hemp 


crop led to one criminal prosecution (which was nolle prossed by the State on or about August 5, 


2022) and three separate civil lawsuits that are all still pending: a declaratory judgment and 


injunction action in the Marion County Court of Common Pleas (C/A No. 2019-CP-33-0675); a 


42 U.S.C. §1983 civil rights lawsuit in Federal District court (C/A No. 2:22-cv-03142-BHH-


MHC); and the civil lawsuit under state law claims in Dorchester County Court of Common Pleas, 


from which this appeal arises. 


 On February 28, 2023, the trial court issued the Order Appellant seeks to appeal, granting 


the Respondent’s Motion to Compel Discovery from Defendant Keel and Motion to Determine the 


Sufficiency of Defendant Keel’s Responses to Plaintiff’s Requests for Admission. In granting the 


Respondent’s motions, finding certain requests for admission deemed admitted, compelling certain 


discovery responses and awarding $11,307.36 in attorney’s fees and costs as sanctions, the trial 


court found the Appellant’s “discovery in this case has been dilatory, prejudicial, willful, 


intentional and in bad faith and that his responses have been false, misleading, and incomplete.” 


Order, p.21. The trial court further found that the prejudice to the Respondent from Appellant’s 


discovery conduct was “clear, convincing and substantial. Basic discovery in this case has now 


been delayed for over a year. [Respondent] has been forced by [Appellant] to expend substantial 


time and resources to obtain initial discovery responses that comply with the rules of civil 


procedure.” Order, p.28. 
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Appellant filed a motion to alter or amend and/or to reconsider that order, specifically 


requesting “oral argument” on March 20, 2023. Respondent filed a response in opposition to that 


motion, specifically asking the trial court deny the motion “as promptly as possible, in order to 


avoid further prejudice and delay,” informing the trial court Respondent’s belief that another 


hearing was unnecessary. The trial court agreed, informing the parties via email dated March 23, 


2023, that the trial court would not hold another hearing and would decide the motion on the briefs, 


allowing the parties the opportunity to supplement their submissions. Appellant asked for, and was 


allowed time by the trial court, to file a reply to Respondent’s response in opposition, filing that 


reply on March 28, 2023. The trial court subsequently issued a Form 4 order denying Appellant’s 


motion on April 5, 2023. 


ARGUMENT 


Respondent moves for dismissal of this appeal on the grounds Appellant is seeking to 


appeal an unappealable interlocutory order which is not immediately appealable. Specifically, 


Appellant is seeking to appeal an order compelling discovery and sanctioning discovery abuse.  


Rule 201 states “appeal may be taken, as provided by law, from any final judgment, 


appealable order or decision.” Rule 201(a) SCACR. 


An order compelling discovery does not ordinarily involve the merits of this case and may 


not be appealed. Tucker v. Honda of S.C. Mfg., 353 S.C. 574, 577 (2003), citing Ex Parte 


Whetstone, 289 S.C. 580 (1986). Discovery orders, in general, are interlocutory and are not 


immediately appealable because they do not, within the meaning of the appealability statutes, 


involve the merits of the action or effect a substantial right.1 Grosshuesch v. Cramer, 377 S.C. 12, 


 
1 A “substantial right” is when “such order would discontinue an action, prevent an appeal, grant 
or refuse a new trial, or strike out an action or defense.” Mid-State Distribs. v. Century Imps., 310 
S.C. 330, 334 n.4. (1993). This is not the case with the order Appellant seeks to appeal. 
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30 (2008), citing Hamm v. S.C. Pub. Serv. Comm’n, 312 S.C. 238, 241 (1994); Wallace v. 


Interamerican Trust Co., 246 S.C. 563, 568-69 (1965). 


Since a contempt order is final in nature, an order compelling discovery may be appealed 


only after the trial court holds a party in contempt. Tucker at 577, citing Hooper v. Rockwell, 334 


S.C. 281 (1999), emphasis added. Thus, a party may comply with the order and waive any right to 


challenge it on appeal or refuse to comply with the order, be cited for contempt, and appeal. Tucker 


at 577, citing Ex parte Whetstone.  


Despite the above being well-settled law instructing on how a discovery order is not an 


immediately appealable order under Rule 201(a) SCACR and what one must do to properly appeal 


an interlocutory discovery order, Appellant ignored the rules and the law by filing this appeal. 


Respondent’s counsel has previously challenged similar improper appeals of discovery 


orders and this Court has dismissed those appeals. In Locklear v. Marlboro Co., et al., this Court 


dismissed a similar improper appeal, finding: 


Respondent’s motion to dismiss the appeal is granted because the underlying order 
is not immediately appealable. See Grosshuesch v. Cramer, 377 S.C. 12, 20, 659 
S.E.2d 112, 122 (2008) (“[T]he fact remains that discovery orders, in general, are 
interlocutory and are not immediately appealable because they do not, within the 
meaning of the appealability statute, involve the merits of the action or effect a 
substantial right.”); Hamm v. S.C. Pub. Serv. Comm’n., 312 S.C. 238, 241, 439 
S.E.2d 852, 853 (1994). (“Discovery orders…are interlocutory and are not 
immediately appealable.”). 


 
The appellant in Locklear petitioned for a rehearing and this Court denied that petition. The 


appellant then petitioned for a writ certiorari to the South Carolina Supreme Court and that petition 


was denied. Exhibit 1, p. 15-17, Locklear v. Marlboro Co., et al., Appellate Case No.2018-001510, 


and Appellate Case No.2019-000064.2 


 
2 Respondent would note that the Appellant in this case was a co-defendant in the Locklear case. 
The Locklear case was cited to the trail court in the discovery dispute giving rise to this appeal, in 
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 Appellant is well-aware that this discovery order is unappealable, as this Court has 


previously sua sponte dismissed a similar appeal filed by Appellant’s counsel, finding: 


This appeal arises out of an order of the circuit court granting the respondent’s 
motion to compel discovery. Because an order compelling discovery may not be 
appealed, the appeal is dismissed as interlocutory. See Tucker v. Honda of S.C. 
Mfg., Inc., 354 S.C. 574, 577, 582 S.E.2d 405, 406 (2003) (noting a party must 
refuse to comply with a discovery order and be held in contempt before the 
decision becomes appealable). The remittitur will be sent pursuant to Rule 221(b) 
of the South Carolina Appellate Court Rule. 


 
Exhibit 2, p.2, Funny v. Waffle House, Inc. and Christopher Heithaus, Appellate Case No.2019-


002081, emphasis added. 


 The appellant in Funny then petitioned this Court for a rehearing, arguing this Court had 


“overlooked or misapprehended the precise nature of the orders on appeal,” attempting to 


distinguish that because the orders had in addition to compelling discovery, awarded sanctions, 


that “a non-contempt monetary sanction is an immediately appealable final order.” This Court 


denied that petition for rehearing via order dated July 1, 2020. Exhibit 2, p.3-8. The appellant in 


Funny then petitioned the South Carolina Supreme Court for a writ of certiorari and that petition 


was denied by the South Carolina Supreme Court via order dated April 19, 2021. Exhibit 2, p.9-


17, Funny v. Waffle House, Inc. and Christopher Heithaus, Appellate Case No.2020-001050. 


Rule 269 of the South Carolina Appellate Court Rules states: 


Where an appeal, petition, or motion or return is frivolous or taken solely for the 
purposes of delay, or is not in compliance with these Rules, the appellate court 
may upon its own motion or that of a party, after ten (10) days notice, impose upon 
offending attorneys or parties such sanctions as the circumstances of the case 
and discouragement of like conduct in the future may require. This Rule does 
not apply to any matters where counsel is required by law to pursue an appeal or 
petition for writ of certiorari event though the matter may be frivolous. 


 


 
support of Respondent counsel’s attorney fee rate, as Appellant was sanctioned for discovery abuse 
in Locklear and required to pay attorney’s fees and costs arising from another order compelling 
discovery. 
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Rule 269 SCACR, emphasis added. 
 


Respondent argues the above shows that not only should Appellant’s appeal be dismissed, 


but Appellant knew his appeal was improper and subject to sua sponte dismissal by this Court. 


The only purpose for Appellant to file this appeal in light of that knowledge was for the improper 


purpose of delay.  


To that end, the timing of Appellant’s appeal is notable. The appeal was filed via email sent 


at 4:07 p.m. on May 5, 2023, the 30th day after the trial court’s issuance of the Form 4 order denying 


Appellant’s motion. In other words, Appellant filed this appeal right before the Respondent would 


have been able to move to have Appellant found in contempt. The timing of the appeal is neither 


accident nor happenstance. This appeal was intentionally filed right before that deadline for 


compliance to avoid Appellant being in contempt of the trial court’s order and subject to further 


sanctions for that contempt. This appeal was intentionally filed in that improper manner despite 


this Court having previously instructed in Funny on the proper way to appeal such an order: be 


found in contempt pursuant to Tucker and appeal the contempt order. 


In a case in which the very order being appealed found Appellant to have engaged in 


conduct that was dilatory, prejudicial, willful, intentional, false, misleading, incomplete and in bad 


faith, resulting in clear, convincing and substantial evidence that the Respondent was prejudiced 


by having to unnecessarily expend substantial time and resources, this improper and frivolous 


appeal itself warrants sanctions. Appellant’s continued attempt to appeal in an improper manner 


that both this Court and the South Carolina Supreme Court have previously refused to accept, 


supports that sanctions are necessary to stop such improper abuse of the appellate rules.  


At a minimum, Respondent would respectfully request the Court make a specific finding 


that the appeal is being dismissed under Rule 269 SCACR as frivolous, so as to discourage like 
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conduct in the future. As evidenced by this appeal in light of this Court’s prior orders in the Funny 


and Locklear cases, merely dismissing this appeal as an unappealable interlocutory order will do 


nothing to discourage parties like the Appellant from wasting the Court’s and opposing parties’ 


time and resources filing such improper appeals going forward. When the record shows that delay 


and obstructionism has already caused prejudice to the party not bringing the appeal, failure to 


take any action other than dismissing the appeal would reward such improper and prejudicial 


appellate conduct. 


CONCLUSION 


 Respondent respectfully requests that the Court dismiss the appeal, find the appeal to have 


been frivolous pursuant to Rule 269 and imposing such sanctions as the Court deems proper given 


the circumstances of this case and to discourage like conduct in the future. 


Respectfully Submitted, 


       WUKELA LAW FIRM 


       s/Patrick J. McLaughlin   
       PATRICK J. MCLAUGHLIN 
       SC Bar No.: 73675 


Post Office Box 13057 
       Florence, South Carolina 29501 
       (843)669-5634 – Telephone 
       (843)669-5150 – Facsimile 
       patrick@wukelalaw.com 
       -and- 
       WILLIAMS & WILLIAMS 
       C. Bradley Hutto 
       SC Bar No.: 6436 
       Post Office Box 1084 
       Orangeburg, SC 29116 
       (803)534-5218 – Telephone 
       (803)536-6298 – Facsimile 
May 8, 2023      cbhutto@williamsattys.com 
Florence, South Carolina    Attorneys for the Respondents 
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v. 
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PETITION FOR WRIT OF CERTIORARI 
____________________________________ 


ANDREW F. LINDEMANN 
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Jul 31 2020


EX.2-000000009







 


i 


 
TABLE OF CONTENTS 


 
 
Certificate of Counsel ...............................................................................................................       1 
 
Questions Presented ..................................................................................................................       1 
 
Statement of the Case................................................................................................................       2 
 
Arguments .................................................................................................................................       3 


 
Conclusion .................................................................................................................................      6 
 


EX.2-000000010







 


1 


CERTIFICATE OF COUNSEL 


 


 Counsel for the Petitioners certifies that the Petition for Rehearing was made and finally 


ruled on by the South Carolina Court of Appeals on July 1, 2020.   


 


QUESTIONS PRESENTED 


 
 


I. Did the Court of Appeals err in summarily dismissing the Petitioners’ 
appeal for lack of appellate jurisdiction?  Is an order requiring payment of 
a set amount of monetary sanctions, whether by the contempt power or by 
some other source of judicial authority, an immediately appealable order?   


 
II. Does the Court of Appeals’ ruling on appellate jurisdiction violate equal 


protection?  Is there a rational basis to draw a distinction between civil 
contempt monetary sanctions and non-contempt monetary sanctions where 
one form of sanctions is immediately appealable and the other is not? 
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STATEMENT OF THE CASE 
 
 
 


This is an appeal from an order of the Circuit Court awarding sanctions against the 


Petitioners Waffle House, Inc. and Christopher Heithaus.  The order set the specific sum for the 


sanctions and did not delay the payment until final judgment.  The Petitioners appealed that order 


to the Court of Appeals.   


Before the Petitioners were afforded the opportunity to file their initial brief and explain 


the issues to be raised on appeal relative to the sanctions award, the Court of Appeals, acting 


through a single judge, dismissed the Petitioners’ appeal as interlocutory.  The dismissal was sua 


sponte.  The Respondent never moved for a dismissal of the appeal.  The Court of Appeals likewise 


did not raise an issue of appealability and request briefing.  Instead, without first affording basic  


due process, the appeal was dismissed.  The Court of Appeals determined that “[t]his appeal arises 


out of an order of the circuit court granting the respondent’s motion to compel discovery” and that 


“an order compelling discovery may not be appealed.”  Yet, in actuality, the order on appeal also 


awarded a set sum in monetary sanctions subject to immediate payment.  In its order, the Court of 


Appeals did not consider that aspect of the order on appeal, nor address the appealability of that 


sanctions award. 


The Petitioners filed a petition for rehearing, which was summarily denied by order issued 


on July 1, 2020.   
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ARGUMENTS 


 


 By Order filed January 6, 2020, the Court of Appeals sua sponte dismissed the Petitioners’ 


appeal as interlocutory.  The Court, acting through one judge, determined that “[t]his appeal arises 


out of an order of the circuit court granting the respondent’s motion to compel discovery” and that 


“an order compelling discovery may not be appealed.”  The Petitioners sought rehearing which was 


summarily denied.  The Petitioners submit that they present an order that is immediately appealable 


and ask this Court to grant a writ of certiorari and to remand with directions that the Court of 


Appeals allow briefing and adjudication of the appeal on its merits. 


 The Court of Appeals failed to recognize the precise nature of the orders on appeal.  The 


Order filed May 31, 2019, while captioned as an “Order Granting Plaintiff’s Motion to Compel 


Discovery,” also grants the Respondent’s motion for sanctions.  The order on appeal awards 


sanctions in the form of attorney’s fees and costs against the Petitioners.  The Appellants have 


appealed that award of sanctions, which is subject to an immediate appeal. 


 According to this Court’s precedent, an order denying or compelling pretrial discovery is 


generally not directly appealable "because it leaves some further act to be done by the court 


before the rights of the parties in an enforcement proceeding are determined." Ex Parte Wilson, 


367 S.C. 7, 625 S.E.2d 205, 208 (2005).  However, "a writ of error will lie ... to a final judgment 


or an award in the nature of a final judgment." Good v. Hartford Accident Indemnity Co., 201 


S.C. 32, 21 S.E.2d 209, 212 (1942).  This Court has held that a contempt order, for example, is 


"a final order that is immediately appealable." Hooper v. Rockwell, 334 S.C. 281, 513 S.E.2d 


358, 364 (1999).  This is because "[a] civil compensatory fine is analogous to a tort judgment for 


damages caused by wrongful conduct."  Jarrell v. Petoseed Co., 331 S.C. 207, 210, 500 S.E.2d 
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793, 794 (Ct. App. 1998).  Accordingly, contempt orders involve the merits and are deemed to 


be immediately appealable.  In fact, in its order in this appeal, the Court of Appeals cited Tucker 


v. Honda of South Carolina, Inc., 354 S.C. 574, 582 S.E.2d 405 (2003), for holding that “a party 


must refuse to comply with a discovery order and be held in contempt before the decision 


becomes appealable.”  582 S.E.2d at 406. 


 There are no reported South Carolina decisions that address whether a non-contempt 


monetary sanction is an immediately appealable final order.  However, like a contempt order, an 


order directing that a specific sum of monetary sanctions be paid should be deemed a final order 


subject to immediate appeal.  The sanctions, like a civil compensatory contempt order, are 


designed to remedy past noncompliance.  See, Jarrell v. Petoseed Co., 331 S.C. 207, 210, 500 


S.E.2d 793, 794 (Ct. App. 1998) (“[c]ivil compensatory contempt's purpose … is designed to 


remedy past noncompliance”).  Importantly, there is no further act to be determined by the court 


to determine the rights of the parties, as in this case, where the monetary sanctions have been 


established.  The Circuit Court did not delay the imposition of the sanction until final judgment.  


 Furthermore, there is no discernible or reasonable basis to draw a distinction between 


civil contempt monetary sanctions and non-contempt monetary sanctions where one form of 


sanctions is immediately appealable and the other is not.  The appellate courts and jurisdictional 


statutes are subject to the dictates of equal protection, just as other governmental actors and 


statutory law are.  See, In the Interest of Shaw, 274 S.C. 534, 265 S.E.2d 522 (1980) (addressing 


equal protection challenge to jurisdictional statute).  As the South Carolina Constitution 


mandates, no person shall be denied the equal protection of the laws.  S.C. Const. art. I, § 3.  “To 


satisfy the equal protection clause, a classification must (1) bear a reasonable relation to the 


legislative purpose sought to be achieved, (2) members of the class must be treated alike under 
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similar circumstances, and (3) the classification must rest on some rational basis.”  Sunset Cay, 


LLC v. City of Folly Beach, 357 S.C. 414, 593 S.E.2d 462, 469 (2004).  Therefore, an order 


requiring a set amount of monetary sanctions, whether by the contempt power or by some other 


source of judicial authority, should be deemed an appealable order.  There is no rational basis for 


distinguishing between the two orders where a final monetary amount is set by the lower court. 


At the very least, the issue raised by the Petitioners should proceed to full briefing and 


adjudication given the novel issues raised.  The appeal should not have been summarily 


dismissed sua sponte.  The Petitioners request that a writ of certiorari be issued so that  


thedismissal order entered sua sponte may be vacated and this appeal be allowed to proceed to 


the briefing stage, including, if necessary, further briefing and full analysis of the appealability 


issues which are of novel impression under South Carolina law.  Ultimately, the order granting 


monetary sanctions, where the amount of the sanctions is conclusively determined, should be 


deemed a final order that is immediately appealable so that equal protection of the laws is 


satisfied.  
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CONCLUSION 


 
 Based on the foregoing discussion, the Petitioners respectfully request that this Court 


grant their petition for a writ of certiorari. 


  
      Respectfully submitted, 


      LINDEMANN, DAVIS & HUGHES P.A.  
    
   
      BY: s/ Andrew F. Lindemann   
             ANDREW F. LINDEMANN       #13030   
             5 Calendar Court, Suite 202 
               Post Office Box 6923 
             Columbia, South Carolina 29260 
             (803) 881-8920 


 
  Counsel for Petitioners 


July 31, 2020 
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The Supreme Court of South Carolina


Carl Michael Funny, Respondent,


v. 


Waffle House, Inc. and Christopher Heithaus, 
Appellants.


Appellate Case No. 2020-001050


ORDER


Based on the vote of the Court, the petition for a writ of certiorari is denied.


FOR THE COURT


BY 
CLERK


Columbia, South Carolina
April 19, 2021


cc: Joshua E Slavin, Esquire
Andrew F. Lindemann, Esquire
The Honorable Jenny Abbott Kitchings
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Maite Murphy, Circuit Court Judge 
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______________________________ 
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South Carolina Law Enforcement Division; Hugh E. Weathers, 


in his official capacity as the South Carolina Commissioner of 
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Of whom, Mark Keel, in his official capacity as Chief  


of the South Carolina Law Enforcement Division is………………………  Appellant. 


 


______________________________ 


 


CERTIFICATE OF SERVICE 


______________________________ 


 


 Pursuant to Section (d) (1) of the Supreme Court’s Order Methods of Electronic Filing and 


Service Under Rule 262 of the South Carolina Appellate Court Rules the undersigned employee 


of Wukela Law Firm, counsel for the Respondent, does hereby certify that service of the 


Respondent’s Motion to Dismiss and Memorandum in Support of Motion to Dismiss in the above-


captioned matter was made upon to the Appellant’s counsel by email only this 8th day of May 2023 


as follows:  


 


Andrew F. Lindemann, Esquire  


Lindemann Law Firm, P.A. 


Email: andrew@ldlawsc.com  


 


G. Wade Cooper, Esquire 


George B. Smythe, Esquire 


Buyck, Sanders & Simmons, LLC 
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Email: gwc@buyckfirm.com  


Email: george@buyckfirm.com 


 


William H. Davidson, II, Esquire 


Davidson & Wren, P.A. 


Email: wdavidson@dml-law.com  


 


C. Bradley Hutto, Esquire 


Williams & Willams 


Email: cbutto@williamsattys.com  


 


 


  s/ Patrick J. McLaughlin    


 
 



mailto:gwc@buyckfirm.com

mailto:george@buyckfirm.com

mailto:wdavidson@dml-law.com

mailto:cbutto@williamsattys.com



		2023.05.08 - Ltr to Ct. App. with Respondents Motion to Dismiss

		2023.05.08 - Respondents Motion to Dismiss Appeal - KEEL - FINAL

		Ex1 - BATES stamped

		Exhibit 1

		Binder1

		Order dismissing Appeal 10-4-2018

		Order denying Rehearing 12-18-2018

		Order denying Locklear Petition 6-28-2019



		Ex2 - BATES stamped

		Exhibit 2

		2020.01.26 - Ct. App Order dismissing Funny v Waffle House

		2020.01.21 - AL Memo in Suppot Pet for Rehearing - Funny v. Waffle House

		2020.07.01 - Ct. App. Order denying Rehearing - Funny v. Waffle House

		2020.07.31 - AL Pet for Cert - Funny v. Waffle House

		2021.04.19 - Order denying cert - Funny v. Waffle House



		2023.05.08 - Ps Certificate of Service for MTD





 
 


