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 1 ON WEDNESDAY, MAY 25, 2016 AT 2:39 P.M.:

 2 MS. COLEMAN:  Up next we'll have Mr. Quarels. 

 3 May I have just a moment to write that down?  

 4 THE COURT:  Sure.  

  5 (Pause.) 

 6 MS. COLEMAN:  Your Honor, are you ready?  

 7 THE COURT:  Yep.  Ready.

 8 MS. COLEMAN:  May it please the Court.

  9 THE COURT:  Yes.

 10 MS. COLEMAN:  This is Michael T. Quarels 

 11 versus the State of South Carolina, 2015-

 12 CP-02-01909.

 13 Applicant is presently confined in the South 

 14 Carolina Department of Corrections pursuant to 

 15 orders of commitment of the Aiken County Clerk of 

 16 Court.  Applicant was true-bill indicted at the May 

 17 2013 term of the Aiken County Grand Jury for armed 

 18 robbery and kidnapping. Michael Chesser, Esquire

 19 represented the Applicant. 

 20 Applicant proceeded to a jury trial and was 

 21 found guilty as indicted.  The Honorable Judge 

 22 Early sentenced Applicant to 28 years for armed 

 23 robbery and 28 years for kidnapping to run 

 24 concurrently.  

 25 A timely notice of appeal was filed on the 
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 1 Applicant's behalf.  The South Carolina Court of

 2 Appeals affirmed Applicant's conviction.  

 3 Remittitur was issued July 22nd, 2015.  

 4 The Applicant filed a timely application for 

 5 post-conviction relief on August 6, 2015, alleging 

 6 ineffective assistance of counsel.  The Respondent 

 7 filed its return and motion for a more definite 

 8 statement on November 17th, 2015.  

 9 And an amended application was submitted on 

 10 December 7th, 2015, alleging the following grounds:  

 11 Ineffective assistance of counsel for failing to

 12 object when the Trial Court in sentencing Applicant 

 13 considered Applicant's decision to have a jury 

 14 trial; counsel failed to request the 

 15 lesser-included charge; counsel failed to explain 

 16 the concept of hand of one hand of all; and counsel 

 17 failed to object to out-of-state convictions during 

 18 sentencing.

 19 The Applicant is present today and 

 20 represented by Mr. Lance Boozer.

 21 THE COURT:  All right.  Mr. Boozer.

 22 MR. BOOZER:  Thank you, Your Honor.  May it 

 23 please the Court.

 24 THE COURT:  Yes, sir.

 25 MR. BOOZER:  Judge, before we get started 

5264



 1 there are two, I guess, preliminary matters.  One 

 2 of which we may be able to just handle as 

 3 Mr. Quarels takes the stand.  He's going to be 

 4 withdrawing two of his allegations that he does not 

 5 wish to go forward on today.

 6 THE COURT:  Okay.  

 7 MR. BOOZER:  So we'll probably handle that 

 8 when he takes the stand.  Also, Your Honor, I'd 

 9 like to hand up two cases for Your Honor's review.

 10 THE COURT:  Okay.

 11 MR. BOOZER:  I'll probably be referencing 

 12 them throughout the hearing.  If I may approach?  

 13 THE COURT:  Yes.  Thank you.  

 14 MR. BOOZER:  And, Your Honor, both of these 

 15 cases relate to Mr. Quarels' claim of -- 

 16 THE COURT:  Okay.

 17 MR. BOOZER:  -- failing to object when the 

 18 Trial Court considered his decision to have a jury 

 19 trial in the sentencing.  But other than that, Your 

 20 Honor, I think we'd be ready to call Mr. Quarels to 

 21 the stand.

 22 THE COURT:  Okay.

 23 MICHAEL TYRONE QUARELS, having been duly 

 24 sworn, was examined and testified as follows:

 25 THE CLERK:  Please have a seat in the witness 

6 265



MICHAEL TYRONE QUARLES - DIRECT

 1 box and state your full name for the Court.

 2 THE COURT:  And state your full name for the 

  3 record.

 4 THE WITNESS:  Michael Tyrone Quarels.

 5 THE COURT:  Q-U-A-R-L-E-S?  

 6 THE DEFENDANT:  Yes, ma'am.

 7 THE COURT:  Your witness.  

 8 MR. BOOZER:  Thank you, Your Honor.  Just for 

 9 the record, the case I handed up to the Court I did 

 10 provide a copy to counsel for the State prior to me 

 11 submitting those. 

 12 THE COURT:  Okay.

 13 DIRECT EXAMINATION

 14 BY MR. BOOZER:

 15 Q. Mr. Quarels, how are you doing?

 16 A. I'm doing all right.

 17 Q. If you could, I know sometimes you speak a

 18 little bit softly so if you could, just raise your 

 19 voice a little so Madam Court Reporter can take 

 20 everything down you're saying.  Okay?

 21 A. Okay.  I'm doing all right.

 22 Q. Now do you know what we're doing here today,

 23 why we're here today?

 24 A. For the PCR hearing.

 25 Q. And this is -- you filed a PCR application;
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MICHAEL TYRONE QUARLES - DIRECT

  1 right?

  2 A. Yes, sir.

  3 Q. All right.  And what is it that you're asking 

  4 the Court for today?

  5 A. For relief on my conviction.

  6 Q. Are you asking this Court for a new trial?

  7 A. Yes, sir.

  8 Q. Okay.  What are you currently incarcerated 

  9 for?

 10 A. Armed robbery and kidnapping.

 11 Q. And did you have a trial?

 12 A. Yes, sir.

 13 Q. All right.  And what, what sentence did you 

 14 receive after the trial?

 15 A. 28 years.

 16 Q. Who was your trial lawyer?

 17 A. Michael Chesser.

 18 Q. Now obviously you filed an application and 

 19 then we filed, you and I together filed an amended 

 20 application; is that right?

 21 A. Yes, sir.

 22 Q. All right.  And you've indicated to me today 

 23 that there are a couple of allegations that, I 

 24 guess, you don't want to go forward on, that you

 25 want to withdraw and rather focus on the other two 
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MICHAEL TYRONE QUARLES - DIRECT

  1 allegations?

  2 A. Yes, sir.

 3 Q. Let's do this.  Let's go over for the Court

 4 what your allegations are and which ones you'll be 

 5 proceeding on today.  Okay?

 6 A. Yes, sir.  The four allegations were:  His

 7 failure to object during the sentencing phase when 

 8 the Trial Court considered my decision to go to 

 9 trial when sentencing me; the lesser-included 

 10 offense doctrine.

 11 Q. Well, when you say lesser-included offense

 12 doctrine you're talking about, you're alleging that 

 13 your lawyer failed to request a lesser included?

 14 A. Failed to request a lesser-included offense.

 15 Q. Okay.

 16 A. Counsel's failure to explain the concept of

 17 hands of one hands of all; and counsel's failure to 

 18 object during the sentencing phase when the 

 19 solicitor brought up my out-of-state convictions.

 20 Q. And which one of those or which allegations do

 21 you want to withdraw?

 22 A. The lesser-included offense and the out-of-

 23 state convictions.

 24 Q. And do you understand that by -- today is your

 25 one bite at the apple.  Today is your day to go 
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MICHAEL TYRONE QUARLES - DIRECT

  1 forward with your PCR hearing and raise to this 

  2 Court any complaints or allegations you may have.  

  3 Do you understand that if you withdraw those or you 

  4 drop those you likely may not be able to bring those 

  5 back again?  You can't file another application 

  6 unless just, you know, it's just a strange 

  7 circumstance.  If you don't go forward with them

  8 today they may never be heard.

  9 A. Yes, sir.

 10 Q. And is that what you want to do?  You want to 

 11 withdraw those allegations?  

 12 A. Yes, sir.

 13 Q. Is that your decision to do that?

 14 A. Yes, sir.

 15 Q. Is anyone making you or forcing you to not go 

 16 forward with those allegations?

 17 A. No, sir.

 18 MR. BOOZER:  Your Honor, is that fine for 

 19 Your Honor?  

 20 THE COURT:  It is.

 21 BY MR. BOOZER:

 22 Q. Was Mr. Chesser appointed or retained in your 

 23 case?

 24 A. He was appointed.

 25 Q. Take us back to -- do you recall when you were

10 269



MICHAEL TYRONE QUARLES - DIRECT

  1 first arrested on these charges?

  2 A. Yes, sir.

 3 Q. Do you recall when that may have been?

 4 A. It was March 9th, 2013.

 5 Q. When did you first get Mr. Chesser as your

  6 lawyer?

 7 A. I can't really remember exactly what date he

  8 was, he was first appointed.

 9 Q. Well, do you recall when you first met with

 10 him?

 11 A. I can't remember the date.  No, sir.

 12 Q. Well, even if you don't remember the date do

 13 you recall maybe how long that meeting may have 

 14 lasted or what you may have discussed during that 

 15 meeting?

 16 A. It lasted probably 30 minutes, about 30

 17 minutes.

 18 Q. Do you know what you guys talked about during

 19 that first meeting?

 20 A. He gave me my summary report and some pages

 21 of text messages that was between my co-defendants.

 22 Q. All right.  Do you recall if you discussed

 23 anything else during that meeting?  Did you discuss 

 24 any defenses or any concepts like you're talking

 25 about, hand of one hand of all?
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MICHAEL TYRONE QUARLES - DIRECT

  1 A. No.  He told me he was going to talk to the 

  2 solicitors about strong armed robbery as an 

  3 alternative to what was -- what I was dealing with.

  4 Q. All right.  And so, did you have another 

  5 meeting with Mr. Chesser?

  6 A. Yes, sir.

  7 Q. All right.  Do you recall when that may have 

  8 been?

  9 A. No, sir.  I don't remember the date.

 10 Q. Well, do you -- how many times in total do you

 11 think you met with Mr. Chesser prior to your trial?  

 12 A. Prior to trial, I'd say about three times I 

 13 met with him.

 14 Q. Well, let me just -- kind of as a whole, what 

 15 would y'all talk about throughout the course of 

 16 these three meetings?

 17 A. What happened with the situation that I was 

 18 in.

 19 Q. Okay.  Well, would you discuss defenses?

 20 A. No, sir.

 21 Q. Did you review any evidence?

 22 A. I -- the summary report and those text 

 23 messages were the only thing I seen.

 24 Q. So you had some co-defendants?

 25 A. Yes, sir.
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MICHAEL TYRONE QUARLES - DIRECT

 1 Q. All right.  Prior to the trial was there a

 2 plea offer that was conveyed to you?

  3 A. Yes, sir.

 4 Q. Do you recall what that was?

 5 A. He, he explained to me that the plea offer

 6 was for 20 years but for accepting it the judge 

 7 would have sentenced me to 15.

 8 Q. Do you recall when y'all had that

 9 conversation, how close to trial were you?

 10 A. The day before we actually picked the jury.

 11 Q. Did you decline that plea offer?  Obviously.

 12 A. Yes, sir.

 13 Q. Why did you decline it?

 14 A. Because I felt that I -- well, I wasn't

 15 guilty of armed robbery and kidnapping.

 16 Q. Okay.  Did you have any idea prior to trial

 17 what your trial strategy would be?

 18 A. Just going to go in there and, I guess, prove

 19 that I wasn't guilty of armed robbery and 

 20 kidnapping.

 21 Q. You had co-defendants?

 22 A. Yes, sir.

 23 Q. Were they going to testify against you?

 24 A. One of them was.

 25 Q. Okay.  Do you know what sentences they
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MICHAEL TYRONE QUARLES - DIRECT

  1 received?

 2 A. The one who testified, he received 13 years

 3 and the other one received 35.

 4 Q. Did he go to trial?

  5 A. Yes, sir.

 6 Q. Okay.  Now, let's get into your allegations.

 7 You've got an allegation that counsel -- let's kind 

 8 of go out of order here.  You've got an allegation 

 9 that counsel failed to explain the concept of hand 

 10 of one hand of all?

 11 A. Yes, sir.

 12 Q. Tell the Court what you mean by that

 13 allegation. 

 14 A. He didn't explain what it meant.  Like, what

 15 hand of all -- how they could find you guilty of

 16 hands of one hands of all or how they could find me 

 17 guilty of armed robbery and kidnapping because of 

 18 hands of one hands of all. 

 19 Q. Well, tell me and tell the Court a little bit

 20 more about that.  At the time of your trial, what 

 21 was your understanding?  Do you think you couldn't 

 22 be found guilty of any of these crimes?

 23 A. Yes, sir.

 24 Q. And why was that?  What have you since learned

 25 about hand of one hand of all?
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MICHAEL TYRONE QUARLES - DIRECT

  1 A. I've learned that they don't have to prove me 

  2 guilty of the actual crime but they have to prove 

  3 my -- they can prove my co-defendants guilty and I 

  4 would be found guilty as well.

  5 Q. Did you have any discussion with Mr. Chesser 

  6 about hand of one hand of all prior to your trial?

  7 A. He mentioned that they were going to bring 

  8 it, that they were going to use that but he didn't 

  9 explain what it was and how they could use it.

 10 Q. Well, what would have been differently -- what

 11 would have been different had you known about, sort 

 12 of, that legal concept prior to trial?

 13 A. I'd have took the plea.

 14 Q. All right.  Now, at the trial do you recall 

 15 the judge sentencing you at trial?

 16 A. Yes, sir.

 17 Q. Okay.  And just, Mr. Quarels, I'm looking at 

 18 the transcript.  And are you familiar with the 

 19 transcript?

 20 A. Yes, sir.

 21 Q. Have you read this before?

 22 A. Yes, sir.

 23 Q. All right.  And for the Court's information, 

 24 I'm looking at page 244 over through 245.  

 25 THE COURT:  Hold on.
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MICHAEL TYRONE QUARLES - DIRECT

 1 MR. BOOZER: And I'll be beginning at line 

  2 16 -- 

 3 THE COURT:  All right.

  4 BY MR. BOOZER: 

 5 Q. -- on 244.  And, Mr. Quarels, this is where

 6 the Court is -- there's already been a verdict and 

 7 now it's the sentencing phase, right?  

  8 A. Yes, sir.

 9 Q. I'm looking at line 16 the Court says, "I

 10 begged, not begged but I certainly told you that I 

 11 would give him considerable consideration for his 

 12 accepting responsibility and what the range of my 

 13 sentence would be.  And if he came out and I thought 

 14 he was going to accept responsibility and plead 

 15 guilty and then we turned, and I even gave you 

 16 another chance last night, this morning.  I don't 

 17 know why he would not follow your advice.  I assume 

 18 that was your advice.  I know you.  I mean, it's his 

 19 decision but I'm sure and, you know, if he's not

 20 going to accept responsibility then the sentence is 

 21 a different situation and what it would have been 

 22 had he accepted responsibility."

 23 Do you recall the judge saying that?

 24 A. Yes, sir.

 25 Q. And then we skip down.  And the Court asks you
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MICHAEL TYRONE QUARLES - DIRECT

  1 if you want to say anything.  And you say, "No, 

  2 sir."

  3 Then we skip down to page 245 beginning at 

  4 line 15.  "Taking into consideration the nature and 

  5 severity of the offense, the overwhelming evidence, 

  6 the fact that he has three prior burglaries, the

  7 fact that he would not accept responsibility for

  8 these acts, as to Indictment 13-GS-02-760, the 

  9 sentence of the Court is that you be committed to 

 10 the State Department of Corrections for a period of 

 11 28 years."

 12 Do you recall that?

 13 A. Yes, sir.

 14 Q. Did your lawyer ever to your knowledge make 

 15 any objection to any of those statements?

 16 A. No, sir.

 17 Q. Okay.  If it's not in the record, would you 

 18 agree that no objection was made?

 19 A. Yes, sir.

 20 Q. Looking back, I guess, at the transcript, did 

 21 you feel like you were be punished for going to 

 22 trial versus accepting the plea?

 23 A. Yes, sir.

 24 Q. You do?

 25 A. Yes, sir.
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MICHAEL TYRONE QUARLES - CROSS

 1 Q. Did you file an appeal in this case?

  2 A. Yes, sir.

 3 Q. And did you -- was the appeal seen all the way

 4 through?  Did you withdraw it?

 5 A. It was seen all the way through.

 6 Q. And that issue was not raised on appeal;

  7 right?

  8 A. No, sir.

 9 Q. Okay.  Is there anything else you want to tell

 10 the Court or bring up that we haven't already talked 

 11 about or that you haven't alleged in your PCR 

 12 application regarding any complaints you may have 

 13 about Mr. Chesser, about your trial or anything like 

 14 that that we haven't already covered?

 15 A. No, sir.

 16 Q. Mr. Quarels, that's all the questions I have

 17 for you at the moment.  If you would, please answer 

 18 any questions the State has.

 19 THE COURT:  Cross-examination.

 20 CROSS-EXAMINATION

 21 BY MS. COLEMAN:

 22 Q. Good afternoon Mr. Quarels.  How are you?

 23 A. I'm fine.

 24 Q. Now you testified that you met with your

 25 attorney about three times before trial; is that
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MICHAEL TYRONE QUARLES - CROSS

  1 correct?

  2 A. Yes, sir -- yes, ma'am.  Pardon me.

  3 Q. Do you recall reviewing discovery with your 

  4 attorney?

  5 A. Yes, sir -- yes, ma'am.

  6 Q. And that was when you testified that you had 

  7 seen some text messages with the co-defendants and 

  8 things like that; correct?

  9 A. Yes, ma'am.

 10 Q. Okay.  Do you recall -- you said you did not 

 11 discuss any defenses with your attorney; correct?

 12 A. No, ma'am.

 13 Q. No.  Okay.  Did you give your attorney any 

 14 leads or potential witnesses to investigate?

 15 A. I told him to talk to my co-defendant 

 16 Jamaques Salley.

 17 Q. Okay.  And did he do that to your knowledge?  

 18 A. Not to my knowledge.

 19 Q. Okay.  Now you stated that he did not explain 

 20 to you the hand-of-one-hand-all doctrine; correct?

 21 A. Yes, ma'am.

 22 Q. Okay.  But he did mention that they were going

 23 to use that at trial?

 24 A. Yes, ma'am.

 25 Q. And if you had known what it meant you would 
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MICHAEL CHESSER - DIRECT

  1 have taken a plea instead of going to trial?

  2 A. Yes, ma'am.

  3 MS. COLEMAN:  Okay.  No further questions.  

  4 Thank you.

  5 THE COURT:  All right.  

  6 MR. BOOZER:  No redirect, Your Honor.

  7 THE COURT:  All right.  You may come down.  

  8 Come back to the table, please.  All right.  Call 

  9 your next witness, please.

 10 MS. COLEMAN:  No further witnesses on behalf 

 11 of the Applicant, Judge.

 12 THE COURT:  All right.  

 13 MS. COLEMAN:  The State calls Mr. Chesser to 

 14 the stand.

 15 MICHAEL CHESSER, having been duly sworn, was 

 16 examined and testified as follows:

 17 THE CLERK:  Please have a seat in the witness 

 18 box and state your full name for the Court.

 19 THE WITNESS:  Michael Chesser, C-H-E-S-S-E-R.

 20 THE COURT:  Your witness.

 21 MS. COLEMAN:  Thank you, Your Honor.

 22 DIRECT EXAMINATION

 23 BY MS. COLEMAN:

 24 Q. Mr. Chesser, how long have you been practicing

 25 law?
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MICHAEL CHESSER - DIRECT

  1 A. 25 years.

 2 Q. Okay.  And how long have you been practicing

  3 criminal defense?

  4 A. 20 years.

 5 Q. Okay.  Do you recall whether you were

 6 appointed or retained in this case?

  7 A. Appointed.

 8 Q. Appointed.  And how many times did you meet

 9 with the Applicant prior to the trial?

 10 A. I think three is probably correct.

 11 Q. Okay.  Did the Applicant cooperate with you

 12 during the course of your representation?

 13 A. Yes.

 14 Q. Did you file any Brady or Rule 5 motions?

 15 A. I don't recall that I did.  Now I got

 16 appointed to this case.  I believe that most likely 

 17 someone had been representing him before me as 

 18 well.  Sometimes the appointments happen down the 

 19 line and so they have adopted a previously filed

 20 Rule 5 and I'm sure there was a Brady and Rule 5

 21 request filed.

 22 Q. Okay.  And did you review the discovery

 23 material with the Applicant? 

 24 A. I did.  Let me in that regard go ahead and

 25 say that there was paperwork but there was also 
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MICHAEL CHESSER - DIRECT

 1 audio-visuals, at least two videos.  One was a 

 2 co-defendant, a cooperating co-Defendant.  There

 3 were three individuals that were accused in this

 4 crime.  There was one cooperating co-defendant and 

 5 a non-cooperating co-defendant and Mr. Quarels. 

 6 And, so there was a video of that cooperating 

 7 co-defendant.  And there was a video of Mr. Quarels 

 8 who gave, really, what amounted to a lengthy 

 9 confession in this case although -- well.  

 10 And there was also a number of 9-1-1 calls.  

 11 This crime was actually reported before it 

 12 happened.  They saw people sort of casing the area 

 13 and then they reported it and then as it happened 

 14 there were more calls coming in, and then there 

 15 were calls subsequent to it happening.  

 16 But in any event, we went over these, these 

 17 calls, 9-1-1 calls and everything.  The video, we 

 18 went over parts of the video.  I will tell you and 

 19 tell the Court that I had a little trouble with the 

 20 format.  The first time I had seen it it was broken 

 21 up and we ended up going over, say, the last half 

 22 of the co-defendant interview here before we picked 

 23 the jury.

 24 Q. Uh-huh.  Okay.  So how would you describe or

 25 characterize the State's evidence against the 
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MICHAEL CHESSER - DIRECT

  1 Applicant?

  2 A. Overwhelming.  With the exception, again, 

  3 there is an issue of this, you know, is it an armed 

  4 robbery.  That's sort of a matter of law, but in

  5 terms of participation in the crime it was 

  6 overwhelming.

  7 Q. Uh-huh.  Okay.  Did you discuss possible 

  8 defenses with the Applicant?

  9 A. Yes.  Although, again, he had given a very 

 10 lengthy confession.  And there was also this 

 11 lengthy co-defendant's statement implicating him

 12 and then there were these text messages.  So in 

 13 terms of possible defenses, I mean, I guess people 

 14 don't usually say this, but there was very little 

 15 to defend with in this case.

 16 Q. Uh-huh.  And the Applicant testified that he 

 17 didn't feel like he understood the hand-of-one-hand-

 18 of-all doctrine.  Is that correct?

 19 A. That is something that comes up fairly often. 

 20 And it's not hard to explain.  I always explain it.  

 21 Everybody who works in criminal defense explains

 22 it.  When I would tell anybody -- to me, it's sort 

 23 of like conspiracy.  It's sort of like accessory

 24 before the fact.  It's where you have a role in an 

 25 offense and other people have other roles, in this 
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  1 case, Mr. Quarels' case, the location.  And then he 

  2 was across the street observing the event and then 

  3 he, as I recall, was the driver of the vehicle 

  4 where they got away.

  5 So, in that circumstance of course you don't 

  6 have to have the gun in your hand to be the one 

  7 responsible for the crime.  In this case, just to 

  8 tell the Court, there was a tazer used but it 

  9 appears there was also a gun used.  There was two 

 10 weapons.

 11 Q. Okay.  Did you feel like he -- and you 

 12 explained all of this to Mr. Quarels?

 13 A. Yes.

 14 Q. And did you feel like -- did you feel at the 

 15 time like he understood it?

 16 A. I did.  I -- just to explain that.  

 17 The difficulty sort of in getting the best 

 18 result for Mr. Quarels was that -- and sometimes

 19 this happens.  You have defendants that seem to be 

 20 in a state of denial about their bargaining 

 21 position.  There was -- Mr. Quarels was wanting,

 22 you know, I recall that he used to talk about 

 23 probation.  He was talking about five years on a

 24 nonviolent charge.  Just things that were very far 

 25 out of the realm of possibility.  
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 1 And this was not just before the trial.  This 

 2 was during the trial.  For whatever reason the 

 3 presiding judge would just say at this point, like, 

 4 for instance, the morning this happened, would 

 5 you -- you know, we can resolve this.  He was being 

 6 proactive in terms of conveying to us and maybe to 

 7 Mr. Quarels.  I haven't read the transcript, but -- 

 8 but in any event the State, the offers that were

 9 coming from the State were not -- they were, as I 

 10 recall, you know, 85 percent type of offer, you 

 11 know, 15 years 85 percent, 20 years 85 percent, but 

 12 they were way beyond what Mr. Quarels' feeling was 

 13 that somehow he should get.  

 14 I don't know where he got the idea that he 

 15 would get this certain type of relatively lenient 

 16 punishment, but it was just -- it wasn't close to 

 17 reality.

 18 Q. But the State did use the hand-of-one-hand-of-

 19 all doctrine in this case; correct?

 20 A. They did.  Although, again, really

 21 Mr. Quarels was a principal.  I mean, if you case 

 22 the joint and you watch it you give a ride, you've 

 23 just got a role in the offense.  You can call it

 24 hand of one hand of all, you can call it you're a 

 25 principal.
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  1 Q. And I believe in the transcript in the jury 

  2 instructions when he instructed the jury on hand of 

  3 one hand of all he also included a mere presence

  4 instruction; is that correct?  

  5 A. I would have to go look.  I don't have the 

  6 transcript.

  7 Q. And I'd be happy to point that to you if you'd

  8 like to see it.  But if you agree that -- would you 

  9 agree that if it's in the transcript then that 

 10 happened at trial?

 11 A. Yes.

 12 Q. Okay.  Did the Applicant -- or excuse me.  Did

 13 Mr. Quarels at the trial have to take the stand and 

 14 testify that he was there in order to justify the 

 15 mere presence argument instruction to the jury?

 16 A. I don't know that he did because, again, they 

 17 played his interview which was at least 45 minutes 

 18 long with, as I recall, Detective Savage of the 

 19 Aiken City Police Department.  And it had every -- 

 20 in effect it put up Mr. Quarles' defense to the 

 21 extent he had one, that he had a limited role.  

 22 But -- so, I don't know that he would have had to 

 23 take the stand for the judge to charge the mere 

 24 presence.

 25 Q. Okay.  Did you feel prepared for this trial?
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  1 A. Yes.

 2 Q. Did you have ample time to prepare for the

  3 trial?

  4 A. Yes.

 5 Q. You didn't need any more time?

  6 A. No.

 7 Q. You testified that the evidence was

  8 overwhelming against him; correct?

  9 A. Yes.

 10 Q. Do you remember at the sentencing, do you

 11 recall what the judge -- the reasons that the judge 

 12 used in his decision to sentence the Applicant?

 13 A. My memory was refreshed by the reading of the

 14 transcript, so, yes.

 15 Q. And I'd be happy to refresh your memory.  If I

 16 may approach the witness?

 17 THE COURT:  Uh-huh.

 18 BY MS. COLEMAN:

 19 Q. I've got the transcript here on page 244 of

 20 the sentencing, lines -- let's see -- 11, through 

 21 13. If you would read that aloud, please?

 22 A. All right.  I'll start with the Court.  "And

 23 that's why I had numbers, a number of in-chambers 

 24 discussions even as late as yesterday afternoon 

 25 begging this young man.  The evidence was 
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  1 overwhelming against him, confession of a 

  2 co-defendant, this young lady identifying him.  I 

  3 have never heard a 9-1-1 tape where they're on the 

  4 phone when the robbery is taking place.  The 

  5 suspicious activity, switching off the clothes, 

  6 buying the guns and the backpack.  I begged, not

  7 begged but I certainly told you that I would give 

  8 him considerable consideration for his accepting

  9 responsibility and what the range of my sentence

 10 would be."

 11 Q. That's fine.  Thank you.  Thank you for 

 12 reading that.  

 13 So it appears from the transcript that the 

 14 judge had several different reasons why he was 

 15 considering certain things for sentencing?

 16 A. Yes.

 17 Q. And now, please, if you'll look at page 245 

 18 line five, starting at line five there.  And please 

 19 read that aloud, too.  

 20 A. This is the judge, I presume?  

 21 Q. Yes.  

 22 A. "But, you know, this poor lady, a tazer gun 

 23 stuck in her back, I bet she thought she was dead. 

 24 And it's such a senseless, ill-planned robbery that 

 25 anybody could solve it the way it happened.  I just 
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  1 don't understand.  The more I sit up here the more 

  2 I don't understand with human nature.  I just do

  3 not understand."  

  4 Q. Thank you.  

  5 No further questions at this time.

  6 THE COURT:  All right.  Yes.  Cross-

  7 examination?  

  8 MR. BOOZER:  Thank you, Your Honor.

  9 THE COURT:  Uh-huh.

 10 CROSS-EXAMINATION

 11 BY MR. BOOZER:

 12 Q. Mr. Chesser, do you recall -- you indicated 

 13 that you reviewed the hand of one hand of all or

 14 that concept with Mr. Quarels prior to trial?

 15 A. Certainly.

 16 Q. Do you know when that would have been?

 17 A. No, but well prior to trial.  I mean, when I 

 18 talked to him -- it's one of the first things that 

 19 would come up.  A defendant may think that they are 

 20 responsible solely for what they actually do as 

 21 opposed to be part of a plan.  And that would be an 

 22 elementary or first -- one of the first things that 

 23 you would go over with them; why they are being 

 24 charged with armed robbery if they didn't have a

 25 gun.

29288



MICHAEL CHESSER - CROSS

 1 Q. The way you've explained it today in court, is

 2 that what you told him before trial? 

 3 A. I would say yes, but I can't say that I

 4 remember the exact terms that I used.

 5 Q. And would you -- you indicated you had met

 6 with him maybe three times before the trial.  You 

 7 don't know whether it would have been the first 

 8 meeting, the second or the third when that 

 9 discussion would have occurred?

 10 A. I don't have an independent recollection.

 11 Q. Okay.  Do you know if -- had that occurred, do

 12 you think that he understood what you were telling 

 13 him?

 14 A. I don't -- I do.  I don't think it's a

 15 difficult concept.  If you plan something with 

 16 somebody else then you're responsible for what they 

 17 do, for their part as well as for your part.

 18 Q. Going to the sentencing, and Madam Attorney

 19 General has directed your attention to the record.  

 20 Looking at page 244 and you've already read some of 

 21 this and I've reviewed some of this earlier.  Do you 

 22 think -- well, let me ask you this first.  

 23 Was the Court involved in trying to -- was the 

 24 Court active in trying to find a resolution to this 

 25 case?

30 289



MICHAEL CHESSER - CROSS

  1 A. Yes.

  2 Q. Describe that a little bit.  

  3 A. Well, I would just say that the Court had 

  4 represented to me and the prosecutor that, as 

  5 indicated in the transcript, that there would be a 

  6 range of sentencing that would be more favorable if 

  7 this case were resolved by way of a plea.

  8 Q. Do you know what that meant by favorable?

  9 A. In my mind I would say, as Mr. Quarels did, 

 10 the number 20 stands out but I don't have a real

 11 good recollection.

 12 Q. Okay.  Was Mr. Quarels involved or was he 

 13 privy to any of these conversations directly or was 

 14 this all being told through you?

 15 A. Through me.

 16 Q. Okay.  These were are all occurring in 

 17 chambers?

 18 A. No, I won't say that.  It seems to me there 

 19 was times on the record, you know, like at the 

 20 start of the second day and the judge would say,

 21 would make it clear something to the effect, and

 22 again this should be in the transcript, has 

 23 Mr. Quarels been informed of the substance of, you 

 24 know, our discussions or something of that nature.

 25 Q. And I'd like -- I know we've already been over
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 1 this but just for the record's sake, going back and 

 2 looking at page 244 of the transcript where the 

 3 Court indicates beginning on line 16, "I begged, not 

 4 begged but I certainly told you that I would give 

  5 him considerable consideration for accepting 

 6 responsibility and what the range of my sentence

 7 would be.  And if he came out and I thought he was 

 8 going to accept responsibility and plead guilty," 

 9 and the Court goes on.  

 10 However, on page 245 at the top of that 

 11 beginning at line one it says, "If he's not going to 

 12 accept responsibility then the sentence is a 

 13 different situation than what it would have been had 

 14 he accepted responsibility."  

 15 So based on that do you think the Court was 

 16 taking into consideration his decision to not plead 

 17 guilty when the Court was sentencing him for 

 18 exercising his right to a trial?

 19 A. Well, I appreciate your question but I would

 20 ask the Court that I not be put in the position of 

 21 trying to interpret what the judge was thinking 

 22 when he was saying something.  It seems to me that 

 23 the record would have to speak for itself.

 24 Q. That's fine.  I'm just asking what your

 25 impression of it as you're hearing it, either at
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  1 trial or today.  Let me ask you this another way.  

  2 If I may, Your Honor.  

  3 Did you make any sort of objection to any, any 

  4 of this part of the transcript that we have reviewed 

  5 today with regard to the sentencing on 244 or 245?

  6 A. No.

  7 Q. Okay.  Looking back, do you think you should 

  8 have made any sort of objection during this time?

  9 A. I thought about it at the time.  I mean, I 

 10 certainly am familiar with the concept that in 

 11 South Carolina, you know, somebody should not be

 12 sentenced more severely simply for going to trial.  

 13 The difficulty comes up, like they do in federal

 14 court, they talk about oh, well, we'll give you a 

 15 discount if you plead and it's accepting 

 16 responsibility.  Of course this is the type of 

 17 phrasing that the judge was using.

 18 And so it becomes a, you know, difficult to 

 19 know what they're doing.  But it certainly occurred 

 20 to me, you know, it is not fair for somebody to 

 21 get -- according to our -- here in the state, to

 22 get a longer sentence just because they go to 

 23 trial.  I just can't, you know, when you use all of 

 24 those words, all those code words and all those 

 25 phrases and so on, it's difficult to know.  

33292



MICHAEL CHESSER - CROSS

  1 But in any event, I thought about objecting 

  2 and then ultimately I did not.

  3 Q. Do you know why -- and what would the basis of

  4 your objection have been?

  5 A. Well, it would have been -- I think it's 

  6 called punishing somebody for exercising their 

  7 right to a jury trial.  That would be the 

  8 objection.

  9 Q. Okay.  And are you familiar and I'm certainly 

 10 not trying to ambush you.  You said you're not. 

 11 That's completely fine.  I certainly had to look it 

 12 up.  Are you familiar with the case State versus

 13 Morris Hazel?  It's a South Carolina Supreme Court 

 14 case.  And I'm happy to hand this to you so you can 

 15 take a look at it.  

 16 If I may approach, Your Honor?

 17 THE COURT:  Uh-huh.  You may.

 18 THE WITNESS:  Well, I will say this, you 

 19 know.  I've had this issue come up before.  And I 

 20 think I may or may not have made this objection. So 

 21 even though I don't recall that, I'm sure I've read 

 22 this case.  I am familiar with it.  

 23 BY MR. BOOZER: 

 24 Q. Have you had -- in looking at that case, does 

 25 that refresh your recollection as to what that case 
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  1 represents?

 2 A. Well, it's a great case for Mr. Quarels.

 3 Q. And why would you say that?

 4 A. Well, the language here, you know, where it

 5 says, "it's one thing if he pled guilty," then it 

 6 says "but he didn't and therefore", you know, you 

 7 could argue that it's applicable to this case.

 8 Q. And let me ask you this:  Would that have been

 9 the basis of your objection at trial had you made 

 10 it?

 11 A. Yes.

 12 Q. And that's what the proposition of Hazel is is

 13 that a Trial Court cannot consider the fact that a 

 14 defendant has exercised his right to trial during 

 15 sentencing.  That would have been the objection?

 16 A. That would have been the objection.

 17 Q. Okay.  Court's indulgence, Your Honor.

 18 THE COURT:  All right.

 19 (Pause.)

 20 MR. BOOZER:  Mr. Chesser, thank you for

 21 answering all my questions. 

 22 THE COURT:  Redirect?  

 23 MS. COLEMAN:  Yes, Your Honor.

 24

 25
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  1 REDIRECT EXAMINATION

  2 BY MS. COLEMAN:

  3 Q. You made several objections throughout the 

  4 trial; correct?

  5 A. Yes.

  6 Q. To various testimony and other things; is that

  7 correct?

  8 A. Yes.

  9 Q. Okay.  So, if this was something that you 

 10 thought at the time was objectionable you would have 

 11 made an objection; correct?

 12 A. Well, I'll just have to say I wavered on this 

 13 and ultimately did not object.

 14 Q. Okay.  Because you did not feel at the time 

 15 that it was objectionable?

 16 A. Well, frankly, if you make this type of 

 17 objection it seems to me they can cure it.  They

 18 just stop and they say, well, let me be clear.  I'm 

 19 not punishing this man for exercising his right to 

 20 trial and just switch it up.  

 21 And so, you know, I mean -- that's just -- 

 22 they just fix it.  So, and then they may emphasize 

 23 if they're not punishing him for his right to a 

 24 jury trial, they're not giving him his discount 

 25 they would have given him if he would have pled 
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  1 guilty.  

  2 I mean, it becomes a word game.  But, again, 

  3 I'll just say I thought about making the objection 

  4 and ultimately did not.

  5 Q. Okay.  And is Mr. Quarrels' decision to go to 

  6 trial rather than -- sorry.  

  7 Did the judge only consider the exercise of 

  8 his right to a jury trial in sentencing?  

  9 MR. BOOZER:  Objection, Your Honor.  Earlier 

 10 he did not want to interpret, I think fairly, what 

 11 the judge was doing or not doing.  I'd ask that if 

 12 he's going to respond to that question I'd also be 

 13 allowed to ask the same.

 14 THE WITNESS:  I'd rather not respond.

 15 MS. COLEMAN:  I apologize, Your Honor.

 16 THE COURT:  So you're objecting on the basis 

 17 of state of mind?  I mean, is that what -- 

 18 MR. BOOZER:  Or speculation.

 19 THE COURT:  Yeah.  Right.

 20 MR. BOOZER:  If he's not going to speculate 

 21 for me I don't think -- 

 22 THE COURT: He was speculating what was in the 

 23 judge's mind; right?  

 24 MR. BOOZER:  Correct.

 25 THE COURT:  Yeah.  I'll sustain that.
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 1 MS. COLEMAN:  Okay.  I apologize.

 2 THE COURT:  That's all right.

  3 BY MS. COLEMAN:

 4 Q. And I pointed to you earlier in the transcript

 5 to several things that the Court had said.  And, I 

 6 mean, do you recall when the judge pointed out the 

 7 overwhelming evidence against him?

  8 A. Yes.

 9 Q. And where the confession of the co-defendant

 10 and the 9-1-1 tape that was very emotional, he 

 11 pointed all of those things out; correct?  

 12 A. Yes.

 13 Q. As well as the tazer being stuck in her back?

 14 A. Yes.  She was actually tazed.

 15 Q. Uh-huh.  Okay.  The judge also pointed out the

 16 fact that he had three prior burglaries; correct?

 17 A. I don't recall that.  He pointed out some

 18 prior burglaries.

 19 Q. Okay.  And the judge also mentioned that he

 20 took into consideration the nature and severity of 

 21 the offense; correct?

 22 A. Yes.

 23 MS. COLEMAN:  Okay.  No further questions.

 24 THE COURT:  Anything further?

 25 MR. BOOZER:  Nothing further, Your Honor.
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 1 THE COURT:  All right.  Is this witness free 

  2 to leave?  

  3 MS. COLEMAN: Yes.

 4 MR. BOOZER:  Absolutely, Your Honor.

  5 THE COURT:  Very well.

 6 MS. COLEMAN:  No further witnesses from the 

  7 State.

 8 THE COURT:  All right.

 9 MR. BOOZER:  Your Honor, if I may just for a 

 10 moment have, I guess, a brief closing --

 11 THE COURT:  Uh-huh. 

 12 MR. BOOZER:  -- because I do have a legal 

 13 argument to make.

 14 THE COURT:  Uh-huh. 

 15 MR. BOOZER:  Thank you.

 16 MR. BOOZER:  If if pleases the Court, Your 

 17 Honor.

 18 THE COURT:  Yes, sir.

 19 MR. BOOZER:  Judge, I'll let his other 

 20 allegation regarding hand of one hand of all stand 

 21 on its own based on the testimony that's been 

 22 presented today.

 23 THE COURT:  All right.

 24 MR. BOOZER:  But I would like to make a legal 

 25 argument regarding the, what appears to be in the 
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 1 transcript what Mr. Quarels claims is the Trial 

 2 Court considered his decision to go to jury trial 

 3 when sentencing the ap -- Mr. Quarels at the trial.  

 4 Your Honor, the cases that I've handed up, 

 5 I'm sure Your Honor's had a moment to refresh your 

 6 memory on these.  The first one which is State 

 7 versus Hazel.  It's a Supreme Court South Carolina 

 8 case in which a young man goes trial, gets found

 9 guilty, and I guess they're trying to give him a

 10 YOA sentence during the sentencing phase.  

 11 And the judge says, "Well it's one thing if 

 12 had pled guilty, I'd have considered that, but 

 13 taking into consideration the age and where he was 

 14 and the time it was, the sentence of the Court is 

 15 you be confined to the State Board of Corrections 

 16 for a period of 15 years and pay a fine of 

 17 $25,000."

 18 Now this case is a little bit different from 

 19 a procedural standpoint from Mr. Quarels'.  This

 20 was a direct appeal that Mr. Hazel took.  So 

 21 Mr. Hazel files his direct appeal.  The Supreme 

 22 Court looks at it and says, well, the Supreme 

 23 Court -- we're going to reverse and remand this one 

 24 back for a re-sentencing hearing because you can't 

 25 consider a defendant's decision to exercise his 
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  1 right to a jury trial when you're sentencing him.  

  2 And as part of that the State or the Supreme 

  3 Court cites Furmo versus State, "sentencing court 

  4 cannot base sentence either in whole or in part 

  5 upon exercising this right".  

  6 And I think that's exactly analogous to the 

  7 facts we have.  Sure, we've got some testimony 

  8 today and the transcript reflects that the court

  9 does look at some things, overwhelming evidence and 

 10 whatnot, but it also, from my interpretation on 

 11 behalf of the Applicant, is that there was some 

 12 consideration to him not pleading guilty and 

 13 accepting responsibility.

 14 So that end, Judge, looking at Marshall Davis 

 15 versus South Carolina, this is more in line with

 16 what we have today where a similar situation 

 17 occurred but no objection was made at trial or the 

 18 plea.

 19 And so he had to go the route of PCR which is 

 20 what Mr. Quarels is doing today.  And, again, in

 21 that case, defendant's convicted at trial.  He 

 22 actually drops his direct appeal because this is a 

 23 PCR issue.  And on appeal the court said, well, the 

 24 trial counsel failed to object and the trial judge 

 25 after sentencing indicated he considered 
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  1 petitioner's decision to have jury trial as a 

  2 factor in sentencing.  

  3 And the Court's, I guess, comments are on 

  4 page, my page two of Davis versus State.  "Yes, 

  5 ma'am, but he didn't plead guilty.  Those other two 

  6 people they pled guilty.  They admitted what they 

  7 had done and to me that's the first step towards

  8 rehabilitation is admitting you did something wrong 

  9 and pleading guilty.  When a fellow wants a trial 

 10 which he's entitled to as a matter of law and 

 11 that's fine".  And then skip down.  "Well, the jury 

 12 found him guilty and I sentenced him.  I'm not 

 13 going to change my sentence.  Thank you very much".

 14 The Court in this case applied State versus 

 15 Hazel to the facts and found that that judge did in 

 16 fact abuse his discretion in sentencing him when he 

 17 considered, or when he or she considered the 

 18 applicant's decision to go to trial.

 19 And in this case the Court reversed the PCR 

 20 court's denial of relief.  

 21 So, Judge, that's really what we're asking 

 22 Your Honor for today.  That's the basis of the 

 23 argument and partially the basis of the Applicant's 

 24 claim.  

 25 Thank you.
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  1 THE COURT:  Okay.

 2 MS. COLEMAN:  Your Honor, we found a case 

 3 that cites to the Davis case.  And it's from 2002.  

 4 It's State v. Follin.  And I don't have a copy of 

 5 it.  I apologize.  

 6 THE COURT:  That's okay. 

 7 MS. COLEMAN:  I just pulled it up on my 

 8 computer, but the citation is 352 SC 235 or 573 

 9 Southeast Second 812.  State v. Follin.  

 10 And the Court rules in this case that:  

 11 Although a sentencing judge may not improperly 

 12 consider a defendant's decision to proceed with a 

 13 jury trial, they conclude that when it -- it can be 

 14 done properly when there are other factors being

 15 used in the decision to impose a certain sentence.  

 16 The quote:  "When the record clearly reflects 

 17 an appropriate basis for a disparate sentence the 

 18 sentencing judge may impose a different sentence on 

 19 a co-defendant in a criminal trial.  

 20 And then they caution the bench that if they 

 21 abuse their discretion in sentencing using this as 

 22 the only factor in the sentence they would caution 

 23 against that.  

 24 But here in this case as we've established in 

 25 the record, there were several reasons why the 
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 1 judge seems to have considered this sentence and

 2 those were:  Overwhelming evidence; the 

 3 co-defendant's confession; the young lady having

 4 being tazed by the tazer.  

 5 And he says on the record that he took into 

 6 consideration the nature and severity of the 

 7 offense, the overwhelming evidence and the fact 

 8 that he had three prior burglaries, as well as the 

 9 fact that he did not take responsibility for his

 10 actions, he says.  

 11 So we would argue that this was an 

 12 appropriate use of this.  And it -- and also it 

 13 doesn't disturb the underlying conviction.  This

 14 only applies to the sentencing.  It doesn't change 

 15 the fact that the jury came back with a guilty 

 16 verdict.

 17 The standard here of course has two prongs; 

 18 sufficient performance and actual prejudice.  And I 

 19 don't think that this affects -- I don't think this 

 20 was prejudicial toward Mr. Quarrels' trial at all.  

 21 We ask respectfully that you deny the 

 22 application.

 23 THE COURT:  All right.  Great.  Yes, any 

 24 response?  

 25 MR. BOOZER:  Just briefly, Your Honor.
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 1 I obviously have not read that case.  I would 

 2 just point out that it sounded like that was 

 3 dealing with disparate sentences between 

 4 co-defendants versus -- all I'm talking about is

 5 his sentence and this was that the Trial Court 

 6 considering him pleading guilty or going forward

 7 with a trial not that, oh, well this guy got X 

 8 amount of time and he should get this amount of 

 9 time.  That's not what the argument is, Judge.

 10 THE COURT:  Uh-huh.

 11 MS. COLEMAN:  I believe the Davis case also 

 12 dealt with disparate sentences between 

 13 co-defendants but I might be wrong.

 14 THE COURT:  Okay.  Tell me the name of the 

 15 case again.

 16 MS. COLEMAN:  State v. Follin, F-O-L-L-I-N.  

 17 And it's a Court of Appeals case.

 18 THE COURT:  Okay.  Got it.  I will consider 

 19 it. 

 20 I think what I'm going to ask is for proposed 

 21 orders from both of you.  How much time do you 

 22 think you will need?  You have a lot to do.

 23 MS. COLEMAN:  30 days.

 24 THE COURT:  You bet.

 25 MS. COLEMAN:  Thank you.
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 1 THE COURT:  If you need longer, if you all 

 2 will just get together and let me know what the 

 3 time will be that you need.  If you need more time 

 4 just let me know so I can know when to expect it.  

 5 MR. BOOZER:  Thank you, Your Honor.  

 6 MS. COLEMAN:  Thank you, Your Honor.

 7 THE COURT:  All right.  If you'll just, I 

 8 would appreciate if you'd enclose just a copy of

  9 the State v. Follin -- 

 10 MS. COLEMAN:  Sure.

 11 THE COURT:  -- when you send it in.  It will 

 12 be really helpful.  Thank you very much.

 13 MS. COLEMAN:  Thank you.  And I believe 

 14 that's all we have for today.

 15 END OF PROCEEDINGS:  3:26 P.M.

 16

 17
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 24
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Carolina Court of Appeals affirmed Applicant's conviction. Stall: v. Quarles, 2015 UP-317 (Ct. 

App. filed July 1, 2015). The remitlur was returned to the circuit court on July 22, 2015. 

ALLEGATIONS 

In his original Application f iled August 6, 2015, Applicant alleges that he is being held in 

custody unlawfully for the following reasons: 

(i) Ineffective assistance of counsel.

In his amended Application filed De(.:ernher 7, 2015, Applicant alleges that he is being 

held in custody unlawfully for the following reasons: 

(i) Ineffective assistance of counsel for failing to object when the trial court in sentenc-
ing Applicant considered Applicant's decision to have a jury trial. Stale v. Hazel, 317 S.C.

368, 453 S.E.2d 879 ( 1995).

(ii) Counsel failed to request lesser included charge.

(iii) Counsel failed to explain concept of hand of one, hand of all.

(iv) Counsel failed to object to out-of -state convictions during sentencing.

At the evidentiary hearing, Applicant testified on his own behalf. The State prcsen1ed 

testimony from Michael Chesser, Esq ("counsel"). This Court also had before it a copy of Lhe 

trial transcript, appellate rei.:ords, the Aiken County Clerk of Court rernrds, Applicant's South 

Carolina Department of Corrections records, the PCR Application and amendments and the 

State·s Return. 

STANDARD OF REVIEW 

In a post-conviction relief action, the Applicant bears the burden of proving the allega

tions in the application. Butler v. Stale, 286 S.C. 441,334 S.E.2d 813 (1985). Where ineffective 

assis!ance uf counsel is alleged as a ground for relief, !he Applicant mu�t prove !hat .. eounscl's 

conduct so undermined the proper functioning of the adversarial process that the trial cannot he 
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relied upon as having produced a just result." Strickland v. Washington. 466 U.S. 668 (1984); 

Butler, 268 S.C. 441,334 S.E.2d 813 (1985). 

The proper measure of performance is whether the attorney provided representation with­

in the range of competence required in criminal cases. Courts presume that counsel rendered ad

equate assis1ance and made all significant decisions in the exercise of reasonable professional 

judgment. Butler. 286 S.C. 441,334 S.E.2d 813 ( 1985). The Applicant must overcome thi� pre­

sumption to receive relief. Cherry v. State, 300 S.C. 115. 386 S.E.2d 624 ( 1989). 

Courts use a two pronged test in evaluating allegations of ineffective assistance of coun­

sel. First, the Applicant must prove that eounsel"s performance was deficient. Under this prong, 

attorney performance is measured by its .. reasonableness under professional norms." Chern,, 

300 S.C. at 117,385 S.E.2d at 625 (citing Strickland). Second, counsers deficient performance 

must have prejudiced the Applicant such that "there is reasonable probably that, hut for eoumel'" 

unprofessional error�. the result of the proceeding would have been different.'" Cherry. 300 S.C. 

at 117-18, 386 S.E.2d at 625. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

l. Ineffective assistance of counsel for failing to object when the trial court in sentencing

Applicant considered Applicant's decision to han a jury trial. 

At the eviden1iary hearing, Applicant alleged and testified that counsel failed to object 

when the trial court in senlencing considered Applicant's decision to have a jury trial. Upon 

sentencing, the record reflects on page 244-245 of the the trial transcript that the trial court stated 

the following: 

... the evidence was overwhelming against him, confession of the 
co-defendant, this young lady identifying him ... I begged - - not 
begged but I certainly told you that I would give him 
considerahlc consideration for his accepting responsibility, and 
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what the rangt: of my sentence would he. And if he came out and I 
thought he was going to accept responsihility to plead guilty and 
then we turned, and I even gave you another chance last night this 
morning (sic). I don't know why he would not follow your advice. 
I assume that was your advice. I know you. I mean, its his 
decision. Hut if he is nol going to accept responsihility then the 
sentence is a different situation and what it would have hcen had 
he accepted responsihility. 

The trial court went on to further state on page 245: 

Taking into consideration the nature and severity of the offense. 
the overwhelming evidence, the fact that he has three prior 
burglaries, the fact that he would not accept n:sponsibility for these 
acts ... thc sentence of the court is that you he committed to the 
State Department of Corrections for a period of 28 years. 

"In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 

trial, by an impartial jury of the State .... " U.S. Const. amend. VI. When a trial judge considers 

the fact that the defendant exercised his or her constitutional right to a jury trial as a factor in 

sentencing the defendant, it is an abuse of discretion. See Davis v. State, 336 S.C. 329, 520 

S.E.2d 801 (1999) (holding counsel was inef
f

ective in failing to object when the trial judge 

indicated the reasoning for the sentem:ing of Mr. Davis ); State v. Hazel, 317 S.C. 368. 453 

S.E.2d 879 (1995) (holding the trial judge abused his discretion when the judge considered the 

fact that Hazel did not plead guilty in declining to grant Huel's rc4uc�1 for sentencing under the 

Youthful Offender Act); Castro v. State Op. No. 27h48 (S.C. Sup. Ct. filed July 211. 2016) (a 

trial court may not consider a defendant's decision to exercise his right to a jury trial in 

sentencing.) 

At the PCR hearing, counsel acknowledged he did not make an objection to the trial 

court's sentence or colloquy noted above. Accordingly. the issue was not preserved for appellate 

review. This Court finds counsel was ineffective for failing to object to the trial court· s 

sentencing and not preserving the issue for appcllatt: review. Because of counsel's failure to 
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object and otherwise preserve the issue for appellate review, this Court lacks confidence in the 

outcome of the proceedings. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. Accordingly. this 

Court finds Applicant is entitled to a new trial. 

II. Counsel failed to request lesser included charge.

Ill. Counsel failed to explain concept of hand of one, hand of all. 

IV. Counsel failed to object to out-of-state convictions during sentencing.

Applicant alleges and te�tified that counsel was ineffective for failing to request a lesser 

included charge at trial; counsel failed to explain concept of hand of one, hand of all; and counsel 

failed to ohject to out-of-state convictions during sentencing. A judge is only required to charge 

a jury on a lesser-included offense if evidence exists that suggests that the lesser, rather than the 

greater, crime wa� committed. State v. Gourdine, 322 S.C. 396, 398, 472 S.E.2d 241. 242 

( 1990). There must be evidence that the defendant committed the lesser included offcmc to 

entitle him to a jury charge on the offense. State v. Mathis, 287 S.C. 589. 594, 340 S.E.2d 538. 

541 (1980). Upon review of the record, this Court finds that no evidence cxi�ted for that a 

lesser-included crime was commilled. Accordingly. this Court docs not find counsel \Vas 

ineffective in that regard. Coum,el abo testified he explained the hand of one, hand of all prior to 

lhe trial and discussed the evidence and defenses to the case with the Applicant. Counsd 

testified he did not sec any issues with the out-of-state convictions being mentioned during 

sentencing. This Court finds counsel's testimony credible. Additionally, this Court finds 

counsel explained the legal concept of hand of one, hand of all to the Applicant prior to trial and 

was not ineffective as to this allegation. Upon review of the trial transcript and counsel's 

testimony, this Court finds that counsel was not ineffective for failing to object to the out-of-state 
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MOTION TO RECONSIDER

THE COURT:  Okay, I can listen. 

MS. COLEMAN:  All right.  Thank you, Your Honor. 

This is Michael T. Quarles versus the State of 

South Carolina, Docket Number 2015CP021901.  And this was 

-- this matter came before the Court by an application for 

post conviction relief that was filed in 2015.  We had the 

full evidentiary hearing about a year ago in Aiken here and 

Your Honor granted his application for post conviction 

relief and issued an order granting his application and the 

State has now filed a motion to reconsider and we are here 

over that motion.  

And the State proceeds on the grounds that -- we're 

asking you to reconsider your order granting based on the 

fact that he was issued -- he was granted a new trial 

rather than just a new sentencing and we believe that he 

should get a resentencing because the failure to object 

that counsel was found ineffective for only happened during 

the -- or during the sentencing by Judge Early.  

I believe he made some kind of comment about how 

the applicant did not take responsibility for his actions 

and went to trial instead of pleading guilty, which, Your 

Honor, found was improper in the sentencing portion.  And 

we contend that under South Carolina case law, which was 

listed in our motion, the proper relief for this would be a 
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resentencing rather than a new trial. 

THE COURT:  Got you.  

MS. COLEMAN:  Thank you.  

THE COURT:  Yes, sir.  

MR. BOOZER:  Thank you, Your Honor, if it pleases 

the Court. 

THE COURT:  Yes, sir. 

MR. BOOZER:  Judge, just briefly, it's my 

understanding and based on the State's motion that they are 

not contesting the granting of the relief, they're just 

concerned of the form of relief that was granted.  So 

basically our position is, of course, the order as entered 

is proper and it's certainly within the province of the 

Court to grant a new trial.  We do understand and as an 

officer of the Court, I certainly do understand that there 

is case law out there that states that relief that can't be 

granted could be a resentencing.  I don't have anything to 

sit here and hand up to Your Honor to show that you may 

grant also a new trial based on that, but I think it's 

certainly within the Court's rights to grant a new trial if 

they so see fit.  So we prefer to stick with the order as 

written -- 

THE COURT:  I understand. 

MR. BOOZER:  -- and granting a new trial.  But -- 

and we understand that they're not asking for you to 
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overturn your whole decision. 

THE COURT:  Right.  

MR. BOOZER:  So that's our position.  

THE COURT:  I understand.  I -- well let me say 

this:  I concur with the State and I think they are correct 

and I think it would be for Judge Early to make that 

determination and if he thinks that this is a case that 

doesn't want to participate in the resentencing, he can 

make that determination and I think he's the person to sort 

of do that.  And I -- I do think that resentencing is what 

is appropriate. 

MR. BOOZER:  And, Judge, just kind of as a 

housekeeping matter -- 

THE COURT:  Yes. 

MR. BOOZER:  I'm not sure if the State plans to 

appeal -- 

MS. COLEMAN:  And that's, Your Honor, what I had 

planned to address.  I don't mean to take the position that 

we're not contesting the granting of the PCR application.  

I don't want to preclude us from being able to appeal the 

order in general.  I just made sure -- I wanted to preserve 

that argument for a resentencing as well.  But that would 

be in the discretion -- we have a team in our office who 

might review this decision to determine whether or not we 

will appeal it.  So I don't want to preclude us in any way 
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from being able to appeal. 

THE COURT:  Okay.  

MS. COLEMAN:  But thank you for your -- 

THE COURT:  All right.  Very well, just prepare an 

order. 

MS. COLEMAN:  Great.  Thank you.  

THE COURT:  All right.  

MR. BOOZER:  And, Judge, if there is no appeal 

filed, we just ask that the clerk appoint him appropriate 

representation to get back before Judge Early as soon as 

possible.  

THE COURT:  I -- absolutely.  If I need to do 

anything in that regard, because the clerk's office is kind 

of busy, and this is happening with me out of the circuit.  

If I need the assist you guys in that, we'll just get on 

the phone.  This clerk's pretty awesome, but it does have 

more than a few things going on.  

MS. COLEMAN:  Thank you, Your Honor. 

THE COURT:  Absolutely.  

* * * * * * * * * END OF TRANSCRIPT * * * * * * * * *
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4

1 TRANSCRIPT OF RECORD

2 (Whereupon, the proceeding was commenced at 10:35

3 a.m.)

4 MICHAEL QUARLES, having been first duly sworn,

5 testified and stated as follows: 

6 CLERK OF COURT:  He's sworn, Your Honor. 

7 THE COURT:  Thank you.  All right.  What do y'all

8 have?

9 MR. WEEKS:  Your Honor, this is in reference to

10 Michael Tyrone Quarles.  He is before you pursuant to and

11 order of the Court -- well, an order of Judge Goodstein,

12 where she granted a PCR filed by Mr. Quarles and remanded

13 it ultimately for a resentencing on two charges.  He was

14 tried and convicted of kidnapping and armed robbery out of

15 an incident that occurred on March the 9th of 2013 --

16 February the 9th -- I'm sorry -- of 2013.  

17 He is represented at this resentencing by David Hayes

18 of the public defender's office.  He was, as I mentioned,

19 convicted at trial and given a sentence of 28 years on each

20 count, concurrent.  And Judge Goodstein has remanded it

21 back for resentencing, based on what she felt were some

22 inappropriate comments at sentencing by the trial-court

23 judge.  

24 Now, this was a armed robbery and kidnapping, as I

25 indicated, on February the 9th of 2013 in the city of
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1 Aiken.  The business that was robbed was the Quick Cash in

2 downtown Aiken.  The case was investigated by the City of

3 Aiken by the Aiken Department of Public Safety.  They

4 responded to a call from that location, Quick Cash, on

5 Richland Avenue West within the city of Aiken.  

6 When they arrived there, they found the victim, who

7 advised that them she -- approximately ten minutes before,

8 two men had come in the store and robbed of her.  One of

9 them was brandishing what looked like a pistol.  The other

10 one, at some point after being -- after she was threatened

11 and told to give them the money, tased her in the back,

12 knocked her to the floor.  

13 The investigation began by Captain Sawyer, who's here

14 in the courtroom, as well as Detective Owen, who now works

15 for us.  They were able to get witnesses from across the

16 street, who saw a man who ultimately was identified as Mr.

17 Quarles go in the store, stay in there for a couple of

18 minutes, come back out, get in the truck with two other

19 individuals, who then exited the truck dressed in black and

20 walked across the street.  And they ultimately went into

21 the Quick Cash. 

22 The victim in the case, who is here in court and has

23 been here throughout numerous trials and bond hearings and

24 sentencings, ultimately picked Mr. Quarles out of a

25 photographic lineup and as being the one who had cased the
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1 place before the two came in.  The City of Aiken did an

2 awesome investigation.  There was at least two trials in

3 this matter.  One of the codefendants was tried and

4 convicted, and his appeals are still pending.  The other

5 codefendant with Mr. Quarles, I'm not sure quite at this

6 moment as to what he received.  

7 MR. HAYES:  I think it was 13, 35, and 28 for the

8 three different ---

9 MR. WEEKS:  Three different ---

10 MR. HAYES:  --- defendants. 

11 MR. WEEKS:  --- defendants.  Right.  I'm thinking that

12 one of them got 13 and the one that went to trial got 35. 

13 And that was Mr. Salley.  

14 THE COURT:  All right.  And does he have a prior

15 criminal -- does he have a prior criminal record? 

16 MR. WEEKS:  Your Honor, my file indicates that he has

17 a prior burglary but that he participated or was involved

18 in the first-offender act in Georgia.  It doesn't indicate

19 a successful completion, but it shows that he entered that

20 on three different counts of burglary.  Is that what you

21 understand, Mr. Hayes?  Mr. Quarles?  

22 (Whereupon, Mr. Hayes and the defendant conferred.)

23 THE COURT:  All right.  I was provided with a copy of

24 a brief from the appeal that was taken to the Court of

25 Appeals.  It states that Carlos Williams and Jamaques
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1 Salley -- J-a-m-a-q-u-e-s -- planned to rob the Quick Cash

2 in Aiken.  They bought BB guns, a Taser or stun gun.  They

3 told the appellant that they had a place they were going to

4 hit.  They needed assistance.  They would pick up the

5 appellant -- that, of course, would be Mr. Quarles -- on

6 February 19th, 2013.  He would go into Quick Cash store to

7 scope it out, find out where the light switches were, how

8 many people worked there.  

9 On the morning of the robbery, Mr. Williams was

10 wearing a white hoodie and jeans.  He went to Mr. Quarles'

11 house and picked up Mr. Quarles.  Mr. Quarles was wearing a

12 black hoodie and jeans.  They discussed what Mr. Quarles

13 was supposed to do inside the Quick Cash.  

14 They then went to Salley to -- hold on -- went to pick

15 up Mr. -- Mr. Salley.  Salley also had on a black hoodie. 

16 Mr. Salley brought the BB guns and Taser and put them on

17 the back seat.  They removed orange spots from the BB guns

18 to make them look more real.  

19 They needed a bag to put the money in.  So they

20 stopped at a store and Mr. Salley purchased that bag. 

21 There was photographic evidence from the surveillance tape,

22 I assume, of all three men inside of the store to purchase

23 that bag.  

24 They then went to the area of the Quick Cash store. 

25 They parked in a lot behind a daycare center across the
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1 street.  They told Mr. Quarles what he was supposed to do.

2 Mr. Quarles switched his sweatshirt with that of Mr.

3 Williams because Mr. Williams' white sweatshirt was more

4 noticeable.  Mr. Quarles got out of the truck, walked

5 across the street, went into the Quick Cash.  

6 The employee at the Quick Cash described that a light-

7 skinned black male wearing a white hoodie entered the Quick

8 Cash to ask about a loan.  She later identified that

9 individual as Mr. Quarles.  The man said he didn't have any

10 paperwork with him.  He asked the victim to make a list of

11 all the documents necessary to get a loan.  

12 They had an encounter about four or five minutes.  He

13 took the list and left the store.  Thereafter, the victim

14 noticed two black males walking towards the store, both

15 wearing black hoodies, with the look on their face that

16 apparently frightened her.  

17 A mailman was coming in, so they -- those two men went

18 on past the store.  She told the mailman about her

19 concerns; asked the mailman to find out who these two men

20 were.  He gave her the number for the Department of Public

21 Safety.  

22 Mr. Quarles went to his -- to the truck, which was

23 parked across the street; told the two that there was one

24 female working in the store.  Mr. Salley and Mr. Williams

25 put on glove and proceeded to the Quick Cash.  Because of
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1 the mailman, they walked past towards a -- towards a motel.

2 After the mailman left, the other two codefendants

3 entered the Quick Cash store, turned off the lights.  Mr.

4 Williams pointed the gun at the victim and Mr. Salley

5 demanded the money.  They went behind the counter.  One of

6 them grabbed the victim by the shoulder of her jacket,

7 later opened the cash drawer, got $447, put the victim in

8 the corner, and tased her.  

9 After the men left the store, she jumped up, locked

10 the door, called 911, hid under the counter.  And there's

11 audio recordings of the 911 call.  

12 Williams and Salley ran to the truck.  Mr. Quarles was

13 inside in the front-passenger seat.  They went to another

14 location, Mr. Quarles' neighborhood, and divided up the

15 money.  Mr. Quarles got less money because he was merely

16 the lookout man -- or considered to be so.  Mr. Salley then

17 gave Mr. Quarles the BB guns, the Taser, and the Roses bag,

18 the Roses being the store that they went into to purchase a

19 bag for the money, presumably for him to dispose of those

20 items.  

21 Mr. Williams was apprehended.  People at the daycare

22 had given information.  Mr. Salley was arrested.  They got

23 an anonymous tip in March and -- about Mr. Quarles.  He was

24 found hiding in a closet at his house.  

25 He gave a statement to the police.  He testified at
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1 the trial.  He claimed he had no idea what was being

2 planned, as far as the robbery.  He went to try to obtain a

3 loan is what he testified because he owed Mr. Salley money.

4 On cross-examination he indicated that he did tell the

5 lieutenant that he felt it would be appropriate to charge

6 him with accessory before the fact and accessory after the

7 fact.  And he also indicated to the lieutenant that he

8 switched sweatshirts with Mr. Williams because Mr.

9 Williams' white sweatshirt was too recognizable.  

10 The jury was out less than 45 minutes; convicted both

11 -- convicted the defendant of both offenses.  The trial

12 judge indicated the evidence was overwhelming.  I don't --

13 I don't know what it was that the trial judge said that

14 caused the PCR ---

15 MR. HAYES:  The ---

16 THE COURT:  --- to be granted.  But ---

17 MR. HAYES:  The reason was is he had indicated about

18 the codefendant testifying against him and entering a plea

19 and his failing to not enter a plea and that he wasn't

20 going to get the benefit of a plea sentence.  

21 THE COURT:  Okay.  

22 MR. HAYES:  And it was not objected to at the time. 

23 THE COURT:  All right.  I understand.  And thank you.

24 Anything else? 

25 MR. WEEKS:  Your Honor, I've spoken at length with the
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1 victim in the case.  As I indicated, she's been here a

2 large part of her life through the trials in the case and

3 the various court hearings.  

4 She tells me -- I didn't try this case.  I was, of

5 course, here in the solicitor's office when it was tried

6 and was aware of it.  This robbery affected her

7 substantially.  As you have heard on numerous occasions,

8 I'm sure, that being confronted with a gun, traumatized,

9 and -- and actually tased left her in a really bad state. 

10 It affected her personal life, her marriage, for some time.

11 She has done a remarkable job of getting her life back

12 together.  And she is, by all accounts, doing great.  But

13 she feels like Mr. Quarles had plenty of time to change his

14 mind, to back out of this deal, and, going to trial, showed

15 no remorse.  And she just asks that the Court give a just

16 sentence.  

17 THE COURT:  Okay.  Mr. Hayes? 

18 MR. HAYES:  May it please the Court, Judge.  Mr.

19 Quarles is 31 years of age.  When this happened, he was 26. 

20 He had worked various odd jobs in the restaurant industry,

21 including Amick Farms and Burger King, Gary's Hamburgers,

22 and Wendy's.  

23 He went through the 11th grade in high school and

24 ended up dropping out.  He has three children, two of which

25 he has child support for.  All of them are with their
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1 mother right now. 

2 Judge, from the age of 5, he grew up in foster care

3 and group homes.  He was taken from his mother.  She died

4 when he was 8 years old due to AIDS from a rape that

5 happened to her. 

6 From 12 to 18, he was in the group homes.  At 18 years

7 of age, he reconnected or connected with his father, who he

8 did not know until at that time and tried to move in with

9 him and lived there for a short period of time.  They could

10 not get along.  

11 He was aware of a cousin and moved to Aiken at that

12 time and, off and on, lived with her.  Since then, he has

13 found his three sisters, of which he is the oldest ---

14 (Whereupon, Mr. Hayes and the defendant conferred.)

15 MR. HAYES:  --- two -- two sisters and one brother --

16 I'm sorry -- three siblings.  Judge, he tells me has

17 contact with one of them, but the other ones do not

18 remember him; that he was the one taking care of them when

19 they were younger.  

20 At a later date in time, Judge, he met Mr. Jacques

21 [sic] Salley.  They hit it off and became friends.  And he

22 ended up moving in with Mr. Quarles.  Mr. Quarles, at that

23 time, was living in Graniteville with his girlfriend. 

24 And finances were extremely tight, and he and her

25 decided to get the car fixed and lost the trailer that they
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1 were living in.  So they ended up moving into a different

2 trailer that was basically uninhabitable for a young child,

3 and they were expecting a child.  And she ended up leaving.

4 And Mr. Salley ended up moving in with Mr. Quarles

5 because he was working in Graniteville and it made it

6 easier for him in transportation going to and from work.

7 THE COURT:  And this was Salley or was ---

8 MR. HAYES:  Mr. Salley -- I'm sorry ---

9 THE COURT:  Okay.  

10 MR. HAYES:  --- moved in with Mr. Quarles. 

11 Judge, in talking with Mr. Quarles -- and I remember

12 at their original trial, I watched it -- the only family

13 Mr. Quarles has is Mr. Salley's family.  And I had her

14 called -- I don't know if she's present.  But -- but she's

15 the only one that's -- has had any interest in Mr. Quarles

16 and what's going on.  But she's the only family I've been

17 able to contact.  And that's just because she claims him

18 and he claims her.  He has no other family. 

19 For a while, he tells me that while he was at SCDC,

20 there was no contact.  However, after about two years,

21 they've started having contact again and she does put a

22 little bit of money on his books.  

23 Judge, there was three -- as you heard and read in the

24 brief, there was three codefendants:  Carlos Williams,

25 Jarques [sic] Salley, and Mr. Quarles.  Mr. Williams, from
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1 what I'm being told, is the one that formed the plan as --

2 and was pushing for the solicitation to help and got Mr.

3 Salley involved, who then got Mr. Quarles involved.  

4 Mr. Williams, if I remember right, testified in the

5 trial and cooperated and received a sentence of 13 years. 

6 Mr. Salley also went to trial and was -- received a

7 sentence of -- I believe it was 30; and then, a 5

8 consecutive.  Mr. Quarles received 28, are you aware of.  

9 Judge, this is a very similar situation as to the

10 trial that we just had this week with the -- I believe

11 being young, not being mature to the age that they are

12 physically at the time, and not understanding the law and

13 what the "hand of one/hand of all" principle is.  And that

14 is actually case law and not codified by statute.  

15 Judge, he -- he knows he's going to receive a sentence

16 and then he's going back to prison.  And he's okay with

17 that.  What he would like to ask the Court to consider is a

18 -- a sentence lesser than the 28 that he received at the

19 trial.  He would like to ask the Court to consider the

20 mandatory minimums.  However, if you don't feel that it

21 appropriate, we would ask for what the Court believes is

22 just.  

23 Judge, I would also ask the Court to find on record

24 that the kidnapping was not sexual.  He was arrested on

25 3/9/13.  And I ask the Court to backdate the sentencing
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1 sheet so that he would be able to receive all the credit

2 that he has accumulated.  

3 THE COURT:  March the 9th, what year? 

4 MR. HAYES:  2013.  

5 THE COURT:  Okay.  Anything else? 

6 (Whereupon, Mr. Hayes and the defendant conferred.)

7 MR. HAYES:  Judge, while he's been incarcerated, he

8 has done some good things.  He's finished his education and

9 got his GED and he's got his paperwork with him.  He also

10 did Work Keys and tells me that he would like to try to get

11 more education and, hopefully in the future, will be able

12 to attend college.  It -- he tells me that right now at

13 SCDC, there is no college-course classes that he can take.

14 THE COURT:  Did he want to say anything? 

15 THE DEFENDANT:  I'd just like to say that I made a

16 mistake.  I was -- I was young, dumb, and -- and just ready

17 to get back to my children. 

18 (Off the record briefly.)

19 THE COURT:  All right.  If there's nothing else, the

20 Court makes a specific finding on the record that this --

21 both of these are felonies; both of these are violent

22 crimes.  Therefore, the defendant is barred from

23 transporting, shipping, receiving, or possessing any type

24 of firearm or ammunition.  

25 With regard to the kidnapping charge, the Court makes
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1 a specific finding on the record -- I've written it on the

2 sentence sheet, both of these things -- this did not

3 involve a sexual assault and the defendant is not required

4 to register as a sex offender.  

5 The sentence on each case is that he be committed to

6 the South Carolina Department of Corrections for 25 years. 

7 They run concurrently.  He's given credit for jail time

8 under Section 24-13-40, to be calculated and applied by the

9 Department of Corrections.  He's given credit for time from

10 March the 9th, 2013.  Pay your court costs within nine

11 months of being released from prison.  You understand? 

12 THE DEFENDANT:  Yes, sir.  

13 THE COURT:  Good luck.  

14 MR. HAYES:  Thank you, Your Honor.  

15 THE COURT:  Yes, sir.  

16 (Whereupon, the proceeding was concluded at 11:04

17 a.m.)

18 --- END OF TRANSCRIPT OF RECORD ---

19

20

21

22

23

24

25
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I N D E X

(No witnesses were called.)

E X H I B I T S

(No exhibits were submitted.)
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P R O C E E D I N G S

MR. EVANS:  Your Honor, the next case is State v.

Michael Quarles.  He's currently incarcerated at Lee

Correctional.

CORRECTIONAL OFFICER:  We're here.

THE COURT:  Good morning.  Is Mr. Quarles there with

you?

CORRECTIONAL OFFICER:  Yes, ma'am, I'll turn the camera

to him now.

THE COURT:  Thank you.

Good morning, are you Mr. Quarles?

THE APPLICANT:  Yes, ma'am.

THE COURT:  Mr. Quarles, we're ready to proceed with

your case.  You do have the right to have this matter heard

in person.  By appearing here this morning, you're waiving

that right and consenting to video conferencing.  Is that

how you wish to proceed, sir?

THE APPLICANT:  Yes, ma'am.

THE COURT:  Thank you.

Counsel, you may proceed.

MR. EVANS:  Thank you, Your Honor.  May it please the

Court.  This is case of the State vs. Michael Quarles, case

number 2020-CP-02-01113.  Present before the Court is Tommy

Evans, Jr., Assistant Attorney General representing the

State.  Representing Mr. Quarles is his Defense attorney,
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Arthur Aiken.

A brief summary of the facts of this case, Your Honor.

The applicant was convicted by a jury of his peers on May

15th, 2013, for the offenses of armed robbery and

kidnapping.  During the sentencing, the trial court made

some statements that led people to believe that he was

giving him a punishment due to the fact he decided to

exercise his right to a jury trial.  The court sentenced him

to 28 years at the end of his actual trial.

The Applicant filed his initial case for

post-conviction relief on August the 6th, 2015.  In this

application, he alleged that his attorney was ineffective

for not objecting to the statements made by trial counsel

during his sentencing.

A hearing was held before Judge Goodstein.  And at that

time, Judge Goodstein decided to grant Mr. Quarles

post-conviction relief.  She found that his attorney was

ineffective for not making that objection and she ruled that

he should get a new trial.

After this decision by Judge Goodstein, the State filed

a motion to reconsider due to the fact that her decision on

ineffective assistance of counsel was due to statements made

during his sentencing and not his actual trial.

A second hearing was held in which Judge Goodstein

decided to grant the motion for reconsideration and just
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ordered that Mr. Quarles be resentenced.

On March 2nd, 2018, all the parties appeared before

Judge Keesley for a resentencing.  After hearing the facts

and mitigation on this case, Judge Keesley decided to reduce

the sentence from 28 to 25 years.

Then Applicant filed his second application for

post-conviction relief on June the 10th, 2020, where he made

accusations that his sentencing attorney, who is present

here, was ineffective for not moving for a new trial during

the sentencing.

We would like to make a motion for dismissal for

successive applications and in violation of the fact that

under res judicata, the Court cannot make -- Judge Keesley

could not make another ruling after Judge Goodstein had

already ruled on this case.

THE COURT:  Counsel, response?

MR. AIKEN:  It appears to me the argument of the

government is that the second PCR is successive.  And I

agree with that point as to the allegations concerning trial

counsel, the counsel that appeared in sentencing.  Clearly,

those claims related to that could have been made in the

original PCR.

Now, the only claim that I think survives is the claim

concerning ineffective assistance of PCR counsel.  The

problem we have with that, Your Honor, is there's a South
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Carolina case, I can't necessarily pronounce the name of the

Applicant, but it was A-I-C-E, Aice vs. State, which says

you can't bring -- that a PCR alleging ineffective

assistance of counsel by PCR counsel is successive, and it

can't be brought.

But I'm constrained in this circumstance to argue

against precedent.  And the reason for that is, there is a

case decided by the U.S. Supreme called Martinez.  And

Martinez has just the opposite rule as the Aice rule, 42254

habeas corpus petitions from State court.  In Martinez, the

U.S. Supreme Court said you can bring those claims and they

would not be successive.

So, basically, I've got an argument based on the facts

and law presented to me.  I can only make arguments that are

supported by the facts and the law.  The only argument I

have is an argument against the Aice precedent.

MR. EVANS:  May I respond?

THE COURT:  Of course.

MR. EVANS:  If I recall Martinez, the U. S. Supreme

Court stated that you can only bring a case that's already

been successive on two instances.  One, that the client was

not represented by counsel, which he was on both his PCR and

his resentencing, or if his attorney was ineffective.  And

to find both his attorneys ineffective, you have to look at

Strickland to make a determination whether counsel was
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ineffective.

His PCR counsel couldn't be found ineffective because

he won the case.  He actually got him a PCR finding by Judge

Goodstein and, at first, Judge Goodstein was going to give

him a new trial until she made a reconsideration.

During the hearing for reconsideration, his PCR counsel

did argue that it should stand, however, she denied his

arguments.  Also, as for his counsel during his sentencing,

his counsel could not argue for a new trial because that was

already decided.  Under res judicata, Judge Keesley had no

grounds to give him a new sentencing because it was already

decided previously by a circuit court judge.  Therefore, we

find that Aice does apply to this case.  He's not entitled

to a successive PCR application.  And this case should be

dismissed for those reasons, Your Honor.

THE COURT:  Thank you, Counsel.

It appears that this is a successive application

arising from the issue that PCR counsel was ineffective,

which has already been decided as far as the sentencing is

concerned, so the Aice vs. State is a successive and I think

that controls.

I think -- I'll take a look at the Martinez case just

to be sure, but it certainly appears that there's

distinguishing factors as far as this case is concerned to

differentiate it from the Martinez case.  I'll take a look
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at that, counsel, and then I'll notify you of an opinion.

But as of now, it appears the Aice vs. State case does -- is

a precedent and that this would be a successive application

and that ineffective assistance of the trial of the case is

not reason to allow successive application as well as that

case states and that's already been decided.  So I will

again take a look at the Martinez case and I will notify you

of an opinion.

MR. AIKEN:  Thank you, Judge.

MR. EVANS:  Thank you.
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