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Pursuant to Rules 221 and 219 of the South Carolina Rules of Appellate Procedure,
Appellant Karen K. Baber, acting pro se, hereby moves this Court to rehear this matter and to
reconsider Unpublished Opinion No. 2023-UP-064 filed February 22, 2023 (“Opinion”).
Appellant further requests that the rehearing be conducted en banc because the same is
necessary to secure uniformity in its decisions and/or it presents a question of exceptional
importance. |

The grounds for these motions are that the Opinion is in error in the following respects:
1. The Court erred in holding that Appellant’s counsel had not reserved the issues on
appeal when he filed Appellant’s Initial Brief; and thus pursuant to the “two-issue rule” the
Court need not hear the appeal.

2. As to the affirmance of the summary judgment in favor of Defendant/Respondent
Summit Funding, Inc.:

a. The Court wrongly held that violation of FHA underwriting requirements for an FHA-
insured mortgage loan confers no private right of action on a borrower who is injured by
the issuance of a loan for real property that is not sound or habitable in violation of FHA
requirements; particularly where, as here, those requirements were incorporated into
the loan agreements and where thé lender’s officers and employees repeatedly
admitted thatl compliance with FHA-regulations regarding a CL-100 termite inspection
report and a valid appraisal were &onditioﬁs of the ioan.

b. The Court wrongly held that there was no breach of the subject loan agreement because
Summit Funding, Inc. provided the funds for the loan. The agreement was not simply to

borrow a sum of money, but to borrow the money to purchase a home which met FHA



safety, suitability, and habitability requirements. Summit Funding breached that
agreement.

c. The Court erred in holding that a three-year statute of limitation barred Appellant’s
Verified Complaint because Appellant presented unanswered arguments that a 20-year
statute of limitation governed her breach of contract claims; and even if the three- year
statute did apply, it only began to run after Appellant knew or should have known that
her agreement had been violated. Substantial evidence was presented showing that she
was not aware that the contract with Summit had been breached until March or April

" 2016, and that the filing of her Verified Complaint in May 2018 was well within that
three-year statute of limitation.
3. As to the affirmance of the summary judgment in favor of Allen Tate Co., Inc., Colleen
Coesens, Jonathan Garvey, Robert Ouzts, and Connie Delaney (the “Tate Realty Defendants”):

a. The Court erred in finding that there were no factual disputes regarding the
circumstances as to Appellant’s signing of a General Release in the Tate Realty
Defendants’ favor, when Appellant presented evidence that misrepresentations and
omissions of material fact were made by the Tate Realty Defendants which induced
Appellant to sign the Releasé, and which rendered it void and unenforceable under
South Carolina [aw.

b. The Court erred in upholding the circuit court’s decision thaf Appellant was deemed to
have admitted several outcome determinative facts when she initially failed to answer
requests for admission when: (1) competent testimony was provided that the Appellant

did not receive the requests for admission when allegedly sent to her; (2) when she did



receive the requests for admission, she timely responded to them; (3) she had already

provided testimony under oath in Verified Complaint and in her deposition where she

denied the facts asserted in the requests for admission; (4) the Tate Defendants had
emails and other evidence in their possession contradicting the admissions; (5) the
denials of the facts in the requests for admission were provided prior to the Tate Realty

Defendants filing their motion for summary judgment; (5) the merits of the dispute

were subserved by allowing Appellant to withdraw her “deemed admitted” facts in

favor of the substantial evidence that existed to support her case; and (6) the Tate

Realty Defendants showed no prejudice in allowing Appellant to have the benefit of her

denials of the requests for admission.

4, The Court failed to rule on whether the circuit court erred inlgranting the Motions for
Summary Judgment when the Appellant had issued outstanding discovery té the Defendants
which would have borne on every issue presented to the lower court.

Appellant also moves to have the rehearing heard en banc because the Opinion is at
odds with prior rulings of this Court regérding the a litigant, égpecially one acting pro se, to
withdraw admissions under the circun.1‘stances of thislclase; which statute of limitations applies
to mortgage contract disputes; when the statute ;)f Iimitatlions begfns to run in a breach of
contract action; and whether releases procured by fraud are valid under South Carolina law.
This appeal also presents a significant question as to whether a lender such as Summit Funding

is required to comply with FHA regulations when issuing an FHA-insured mortgage loan and



whether when it fails to do so, whether a borrower has standing to recover damages and/or to

rescind the loan agreement.
DATED this 7t day of March, 2023.

/s/ __ Karen K Baber
Karen K. Baber
Appellant, pro se
255 Rolling Ridge Road
Rock Hill, S.C. 29730
Tel: 843-240-0083
Email: klkb1951@gmail.com
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INTRODUCTION

Pursuant to Rules 221 and.219 of the South Carolina Rules of Appellate Procedure,
Appellant Karen K. Baber, acting pro se, has moved this Court to rehear this matter and to
reconsider Unpublished Opinion No. 202§-UP-064 filed February 22, 2023 (“Opinion”).
Appellant further requested that the rehearing be conducted en banc because the same is
necessary to secure uniforniity in its decisions and/or it presents a question of exceptional
importance. This Memorandum is respectfully submitted in support of those motions.

BACKGROUND

Appellant has been the victim of mortgage fraud eon'ducted against her by the
defendants in this cese. She porcrrased real property Iocated in Roclr H‘ill,‘gouth Carolipa (the
“Property”). The loan she .obtained to pur(.:hase.th-e Property was arl FPIA-insured mortgage
loan. The FHA has strict requirements regarding the condrtion of reel p.roperty for which it
insures payment. Among other things, it. requires{a termite/wood irrrestatron report showing
that the Property is free of terrnite-or wooo r,ot'da-mage; it. reqoiree thet epplianees, HVAC
systems, utilities, arrd p.Ium.loing be op'ereting; it requires tr‘rar’the ro-vo‘f be stru.c"(urelly.sound
etc.; all of which are to be certified by the appreleer of the Property in connection with his
valuation of the Property | | - i

Appellant relled upon these assurances that the Property wourd meet FHA regulatlons
before closmg the loan and purchasnng the Property Appellant was clearly aware of some

defects in the Property, but if the Property had to meet FHA underwntmg gu1dellnes then she

would have been assured that the Property did not have any matenal defects that impacted



the soundness of the Property, its habitability, o'"r its value. If the Property did not meet these
requirements, then Appellant would not have purchased the Property.

No party to this lawsuit had thé right to waive FHA requirements of a CL-100 wood
infestation report or a valid appraisal veriv1.’ying that the Property met FHA underwriting
guidelines. Moreover, compliance with the FHA requirements was required under the subject
agreements because it was an FHA-insured loan; FHA regulations were referenced; and Summit
Funding’s own officers repeatedly admitted to Appellant that a termite inspection and home
inspection were required as conditions for the loan closing. Summit Funding is estopped from
now contending that Baber cannot complain if FHA loan ;'equirements were not met.

But Appellanf was not merely seeking a -Ioan which was funded, which was one of the
grounds asserted by this court as.to why summary judgment against Summit Funding was
appropriate. Appellant was seeking an FHA-insured loan because she knew of the underwriting
guidelines that would provide assurance that the Property she would be purchasing was sound.
Summit Funding bréached that agreement. It Ibaned the moneyvto purchase the Property, but it
failed to comply with the federal Iaw.expressly incorporated into the lmortgage agreement, i.e.
FHA underwriting guidelines. | |

The Prc;perty did not meet FHA underwriting guidelines. In fact, amc;ng mahy other
things, the Prdperty had significant termite damage, there were I1olé§ in the roof, the water
heater had rusted out so there was no ho;t wate.r, one of the air conditioniné uni;cs was
completely inoperable' because it was rusted out, a garbage disposal was inoperative and was
held in place with duct tape, ‘the burners on the oven aid not work, and séveral of the toilets

were completely non-functioning. Those defects were not disclosed because there was no



home inspection, but more importantly, the appraiser failed to note any of these defects in his
Appraisal Report.!

Had a CL-100 wood infestation inspection, a home inspection 'and/or a valid appraisal
been performed showlng the extent of the material defects in the Property, Appellant would
not have purchased it, FHA would not have approved the loan, and she would not have
incurred substantial expense trying unsuccessfully to make the Property safe and sound for
herself, daughter and two grandchildren.

The record reflects that Appellant was, repeatedly assured by her realtor, defendant
Jonathan Garvey of Tate Realty, that he had obtained the South Carolina and FHA-required CL-
100 Wood Infestation Report and home inspection report. She was repeatedly assured both
before and for many mont'hs"after't'he loan closing by Surnmit Funding’s loan of‘ﬁcer and other
Summit officers and employees that the subjeet loanvcou.ld notl have'lclosed without a CL-100
Report showmg that the Property yyas free of termlte or wood rot damage or without a valid
appraisal showing that the Property met FHA requrrements .and that they had both been
provided. These facts are not Just based upon the unsupported testrmony of the Appellant --
they are repeatedly confirmed in numerous emails with th"e Appellant that were presented to
the circuit court ano' are part'of the record on.appea‘l. | | |

Shortly after the closing, Appellant was mduced to provrde the Tate Realty defendants a
release based upon assurances and representatlons by the broker-in- charge, Defendant Colleen

Coesens, that she (Coesens) would personally provide copiesfof thje CL-100 report and a home

! The Appraisal also showed that there were stairs ieading to the attic when there was onlly a hutch, that he
examined the crawl space when the house sat on a:slab; that the windows were working when they were all nailed
shut and several were being held in place by wadded up newspaper placed below-the windows; etc.



inspection report to Appellant so that Appellant could pursue liability claims against those
inspectors for their failures to detect the material_defects. Ten months later, Coesens finally
admitted to Appellant that Garvey and Tatel Realfy had not qbfcained»the CL-100 inspection or a
home inspection. Appellant rescinded her ﬁelease when she disgovered that she had been lied
to in order to obtain her signature on the Release.

In the nearly seven years since the closing, Appellant has never been provided a copy of
the termite report because her realtor and Tate Realty never got one despite Garvey’s repeated
representations to Appellant, Summit Funding; and the closing attorney that he had obtained
the CL-100 termite inspectio-n reporf andvthe home inspection. There was no CL-100 report,
there was no home inspection, and there was no vélid appraisal. Each of the defendants —
Summit Funding, the Tate Realty deféndants, fhe cIovsing attorney and his paralegal, and the
appraiser all have known since 2015 and 2016 that the required CL-100 and valid appraisal
\;Nere never provided, yet they réfused ;co report to the FHA that the subject mortgage loan was
non-conforming, and they have refused to unwind this f'ranséction.

Those are the und;séuted, indisputable aﬁd unmitigated background facts.

Procedurally, Appellant filed her Veriﬁed Complaint on May 29, 2018. The Tate
Defendants issued discovefy requests on or about August 18, 2018, but Appellant never
received them until they were re-sent on October 25, 2018 (and not recei\‘/ed until October 31,
2018). Appellant timely responded fo th(-Jse. discovery requests including the Requests for
Admissions on November 27, 2018. No additional discovery was sent by any of the defendants.

On Fébruary 13, 2019, Appellant issued. her first discoyery requests to the defendants.

The defendants never responded to those discovery requests.



Instead, on March 5, 2019, the Tate Realfy defendants filed a motion for summary
judgment with affidavits and exhibits (R. 454 — 840). On March 15, 2019, Summit Funding filed
its motion for summary judgment with éfﬁdavits and exhibit§ (R. 841 — 889). Appellant, acting
pro se, filed her own afffdavits and e)ihibifs in oppbsition té those defendants’ motions for
summary judgment, providing testilﬁony and exhibits disputing every material fact raised by

those defendants and countering every legal argument made. (R. 890 — 1021 and R. 1022 —

1175).

On May 29, 2019, the Hon. Daniel Dewitt Hall, issued two Orders improperly granting
summary judgment. As to the Tate Defendants, the circuit court ruled:

The Tate Defendants are entitled to summary judgment on all of Baber’s claims
against them because there are no genuine issues of material fact and the Tate
Defendants are entitled to judgment as a matter of law. Baber knowingly and
voluntarily released all claims against the Tate Defendants when she executed
the Release in exchange for the money to purchase a home warranty. As an
additional ground for dismissal, the Tate Defendants are entitled to summary
judgment on certain of Baber’s claims against them because of admissions
arising from Baber’s failure to respond to Requests for Admissions and on the
remaining claim Baber admitted that she had no evidence to support it.

(Emphasis added) (R. 000013 - 14).
As to Summit Funding, the circuit court ruled:

Plaintiff is incorrect, as a matter of law without any necessity to inquire into
facts, that an alleged breach by Summit of any federal regulations enacted
pursuant to the National Housing Act resulted in-a private right of action on the
part of the mortgagor for breach of contract or declaratory relief. Even if such
right existed, Plaintiff's cause of action for breach of contract is barred by the
applicable statute of limitations. Based on the indisputable evidence, Summit is
entitled to summary judgment as to the Tenth Cause of Action.

(Emphasis added) (R. 000020).



Appellant had been representing herself, but was ﬁnally able to secure counsel on a
contingent fee basis. Messrs. Glenn E. Bowens and Creighton B. Coleman entered their
appearances and filed a motion for reconsi:de.rati_on in the. cirCUit court, which motion was
summarily denied. Messrs. Bowens and Coleman did very little on_.this case since then.

Mr. Bowens drafted the “Appellant’s Initial Brief” which lNas filed on or about January
21, 2020. For unknown reasons, co-counsel Mr. Coleman did not participate in its preparation,
make any edits, or suggest any arguments. Neither Mr. Coleman nor Mr. Bowens prepared any
Reply Brief. Mr. Bowens and Mr..Creighton simply abandoned-th‘e A’ppellant. For over two
years, Mr. Bowens had not: responded toa smgle telephone call or email from the Appellant On
August 17 2022, this Court allowed Mr. Crelghton to wrthdra\lv over‘AppelIant's express
concerns that she would be unrepresented Onor about.December 28,2022 Appellant wrote
this Court expressing her e‘once'rns -that she was unable to reaeh lVlr.Bowens. On January 27,
2023, this Court entered its Order‘after determining thet Mr.'Bowens had "’retired" from the
practice of law an.d geve Appellant.'t-hirtu days to secure nevll counsel or enter her own
appearance, and that durin;’that thirtu-day period, this Court would '-."'resume its deliberations.”

This Court dld not “resume dellberatlons o Instead after threevyears on appeal this
Court, through its panel ofJustlces Geathers., McDonald, and Hrll (the ”Panel") |ssued its
opinion in th|s matter (the "Opmion'l) The Oplnlon cuted a number of facts favorable to the
defendants’ arguments without citing any of Appellant’s evidence‘ i'n-'ls'upp.ort of her position,

several key points of which are cited herein.?

2 In addition to the specrﬂc arguments and record crtations herein contestrng the defendants' and the Panel’s
representations as to the “facts,” the record shows that Appellant presented evidence demonstrating that every
material fact was disputed including matters as to (1) the completeness of the seller’s property condition

6



Purportedly, however, all the Panel’s citéfions to the “facts” on the record before the
circuit court was dicta, because its affirmance of the Orders qu.r summary judgment was based
upon Mr. Bowens’ failure “to appeal several of the circuit court’s grounds for granting summary
judgment ....” As to the Allen Tate defendants, the Opinion states that Appellant’s counsel
Bowens failed to address Appellant’s signing of the Release and her failure to “respond to their
requests for admission, resulting‘in Baber’s admission that she. knew termite and home
inspections were not done prior to closing on the Property.”

As to Summit, the Panel held that Appellant failed to appeal the circuit court’s ruling
that violation of FHA regulations did not creaté a private cause of action dr that the statute of
limitation had run on Appellant’s claims. Based updn'those alleged failures, the Panel held the
“two-issue rule” appliedrand affirmed the circuithcour.'t's Orders because Appellant had not
appealed from those rulings. The P‘anelv then held “we need not address Baber’s appeal.” See
Opinion at “Discussion” secﬁon. :

For the reasons stated below, the Panel efred in its'rulings, and the rehearing of this
matter should be l;eld en.banc to overcome apﬁarent bias by the Panel and to address several
concerns, which were not addressed by tHe Panel: (1) whether summary judgment was
appropriate giveﬁ that Appella'n'.t’s diécerry againlst -thé defendants was outstanding —

discovery that would have borne on all the issues related to the defendants’ summary

disclosure statement and her obligations to update such statement; (2) Appellant’s alleged failure to receive
additional inspections or reports was based upon Garvey’s false and fraudulent representations that he had
arranged them and that they showed the Property to be free of any material defects; and (3) although the
Property was being sold “as-is,” Appellant’s reliance upon the fact that there would not be any purchase of the
Property because it was conditioned}upon the Property meeting all FHA requirements (i.e. no material defects
impacting the safety or livability of the Property).



judgment motions; (2) whether private parties can waive federal government requirements for
the issuance of an FHA-insured Ioan‘espec'ially when federal law is expressly incorporated into
the loan documents; and (3) whether the circpit court erred or abused its discretion in holding
Appellant’s failure to timely respond to requests for admission against her, when there was
overwhelming evidence showing that the »facts: sdbject of the requests for admission were
disputed (i.e. the Verified Complaint already :Contained Appellant'ssworn affirmations that the
facts deemed admitted by the circuit court were false), where Appellant testified in deposition
prior to defendarits filing their motions for surnnwary judgrneht c‘ontrary to the assertions in
the requests, and when the defendants falled to show any prejudlce if her responses to the
Requests for Adm|55|on flled in November 2018 had been allowed to stand

o A"RGUMENT .

L. THE CIRCUIT COURT ERRED'IN GRANTING SUMMARY JUDGMENT TO THE TATE DEFENDANTS AND TO
SummIT- FUNDING ) :

A. SummaryJudgment in Favor of the Tate Reaity Defendants Was Error Because
the Circuit Court Ignored Significant Disputes of Material Fact Regarding the
Invalidity of the Release Due to Tate Realty’s False Representations Which
Induced Appellant to Sign It; and it Abused Its Discretion in Deeming Certain
Facts Admitted Because of Appellant’s Late Responses:to Requests for
Admission'When the Presentation of the Case on tlie Merits Would Have Been
Advanced and-the Tate Defendants Suffered No Prejudice. -

The Circuit. Court heId Appellant s'claims were bar red by the General Release that
she provided to Tate Realty on July 1, 2015 (“Release”). The Clrcwt Court rgnored the facts
presented by Appellant that she signed the Release:based upon. Colleen Coesen’s false
representations that she would provlde the Appellant wuth a copy of the CL-100 report and the

home inspection report after the. Release was srgned Moreover Garvey, Appellant s real estate

agent, was present when Coesens represented that =he would get the two reports for



Appellant, but Garvey remained silent when he ‘Had a fiduciary duty to speak and confess that
he never did obtain the reports. See Verifi‘ed Complai_r'wt: (“Complaint”) (R. 30— 65), at 11 68 -
70; and R. 1040 - 1042, 1045 at 1]1] 38— 4? 45 47.

In fact, it was not until Apnl 18 2016 that Coeséns admitted “insofar as the the CL-100,
my apologies; however | was mistaken in that | believed that you had-such an inspection
completed....”(R. 1042, at.q] 43). Appellant then rescinded the Release. (R. 1042, at 9] 45 and R.
1121)

As pointed out by the Appellant to the circuit court {R. 1043, at 9] 46 —47), a release
procured by fraud or mlsrepresentatlon is invalid. See Manning v. Dlal 2715.C. 79, 245 S.E.2d
120, 122 (1978), and see Floyd v. New York Life, 110 S.C. 384, 96 S.E. 912, 915 (1918); Stafford v.
Garéleck, 330 Ga.App. 757, 769 S.E.2d 169, 173-174 (Ga. 2015). The circuit court erred in not
finding that there were issues of material fact as to whether false representations induced
Appellant to sign the Release. it was thus error for the circuit court to rule to grant summary
judgment on that ground.

The circuit court also erred in deeming certain facts admitted, i.e. that Appellant “was
fully aware those [home and termite] inspections had not t;een performed énd had told the
Tate Defendants that she was‘ n;)t willing to pay for thoseﬂ inspecﬁons" (R. 060015) based upon
the allegedly untimely response to -the Fl{.equests for Adhis.sion which Taté Realty asserts was
mailed to her on August 18, 2018. The circuit erred for the following feasons:

1. In August 2018, Aﬁp'ellant was home due to health issues and would have been aware of

whether Tate Realty’s first set of discovery requests, including the requests for



admission had been sent. (R. 1045 — 1046, a;t 9 50). They were not sent to Appellant
when Tate’s counsel asserts they were.

. When Appellant was provided a copy of the dis_cove& requests on October 25, 2018,
she immediately advised Tate;s counsel that she had not received the discovery earlier,
and she timely ansyver'ed the Requests for Admission and expressly denied the
allegations that she knew prior to closing that there was no CL-100 or home inspection
or that she told Tate employees th.at she did not want to pay for a termite or home
inspection report. (R. 1046, 99 51-52, 1128 -1138).

. Appellant’s Verified Complaint clearly showed-that ehe Wae l';ot aware that there was no
termite inspection or home insbectien report as of closing. See e.g. R. 30 — 65, at 11 41,
45, 47 - 49, 54, l..56 - 59, 62, 68, 69, Sé, 94, 95,-97, and 98).

Emails and oth‘er‘zcommunica.tions in Tate’s bessession clearly showed that Appellant did
not know tha{ there was no termite or inspeetion report because Tate’s employee,
Garvey, was representmg to‘her, to Summit Fundmg, and to the closneg attorney’s office
that they were belng prowded and would be there for the closmg See R. 1071, 1085 —
1086, 1088, 1102 - 1103, 1112, 1116 —1118.

. The circuit court abused ifs discretion in net :grant-in'g.Appellant’s request that her
denials of Tate’s ‘requests for admission to s'taﬁd. (R.~1.04€.5,’- at ﬁi} 52 —54). In Commerce
Center of Greenville, Inc. v: W. Powers -McElveen & Associates, Inc., 347 5.C. 545, 556
S.E.2d 718, 724 (Ct App. 2001) the court stated: “The trial court may aIlow a party to
amend or Wlthdraw its answer to a request to admit when: (1) the presentation of the

merits is furthered by the amendiment; and (2) the party who obtained the admission

10



cannot demonstrate prejudice because of the amendment.” In Cpllins Entertainment,
Inc. v. White, 363 S.C. 546, 611 S.E.2d 262, 268 (Ct. App. 2005), the court stated: “There
would be reasons to’ hold thafc an expresé admissior‘1,.l~ater wifhdrawn, should be treated
in the same fashion as a pleading, but that if tl;é cour£ ﬁqs‘ permitted an admission
through failure to make tlmély.resbonse to be withdfaWn,- the admission should pass out
of the case entirely.” Thése cases were' cfted, but igﬁ:oréd ‘by the circuit court. See R.
1046 — 1048, at 1191 52 —'53.

Further, consistent with the foregoing case law, Rule 36 of the South Carolina Rules of
Civil Pro-cedure pkovidés in reie\;ant part:- ”Sulbject to fhé provisior;s of Rule 16 governing
amendment o% a pre-tria’l'ordér, the cdurt may perﬁﬁit:wi;chdrawal or amer;dme‘nt when
the presentation of the me'rilts of the action will .be subs;arve'd fherei;y and tHe pérty
who obtained tﬁe-;dmissiﬁns fails to s‘atisfy~the cc;urt tt;t Withdréwal or amendment
will prejudicé hiﬁi in maintaining his actio'n or défeﬁsé"oh‘-the merits.” See Commerce
Center of Greenville; Iﬁc. v. W. Pom}el;s McElveen & Assaciates, Inc. (S.C.App. 2001), 347
S.C. 545, 556 é.E.Za 718 at 724 -725; U.S. v. Turk, 139°F.R.D. 615, 617 - 618 (D.Md.
1991) (pro se deféndént's failure -to ;esﬁohd to réquests for ;dnf£ssi;n w'ithin 30 days
did not r‘equire céﬁrtfo deém ‘t:he mattérs admiﬁed bc;,‘éause if WouI(; not further the
interests of jus't-ice.:“ 1’fhe’ Court, whilérfu»II\-/ av;/ére fhaf t6 c'or;done Df. T;Jrk's‘ Ie"chargy
potentially undérmineﬁ the valuabilé t;enefifs of Rule 3;»6(5), is relu&ant to use Rule 36
procedurle-s asa snal;e for this unwary p;ro se‘ defendant.”); Par;iagﬁa V. Wa/ter Kidde
Portable Equipment, Ihc.,'i83 F.Supp.3d 473, 482 (S.D.N.Y. 2016) (“the failure to

respond in a timely fashion does not require the court automatically to deem all matters

11



admitted”); United States for Graybar Electric Co. v. TEAM Construction, LLC, 275
F.Supp.3d 737, 743 - 746 (E.D.N.C; 20_17) and cases cite‘d therein (Party allowed to
withdraw unahswered admisé‘i;)n’s, and “The palr:ty relying on thé deemed admission has
the burden of proving prejudliée."’).
. The merits of Appellant’s case would have been subserved by the circuit court’s
acceptance of Appellant’s responses to the Requests for Admission, which she filed after
she actually received the Tate Defendants’ discovery requests: The Tate Defendants
could show no prejudice by allowing App_gllant to respond to those requests especially
since they received ;them over three months prior to‘their filing their motion for
summary judgment, and they took Appellant’s deposition wheréin she contested the
deemed-admitted facts.
. The Tate Defendants took full advantage of an unrepresented litigant and obtained
procedurally what they could not have obtained factually and on the merits. They would
have suffered no undu'e bréjudice By accepting Appellant’s-denials of the dispositive
requests for adrﬁission. The circuit cc;urt abused its disc.r‘etiro.n in using previously
unanswered réqulests for admission to serve as a basis for granﬁng the Tate Defendants
summary.judgment. | |
B. 'Summary;ludgme'nt in Favor of St;mmit Funding Was in Err;:r Because the
Circuit Court Ignored Significant Issues of Material Fact Regarding When the
Statute of Limitation Ran on Appellant’s Claims, and It Was Incorrect as a

Matter of Law that Appeliant Had No Standing to Assert-Claims Based Upon
Violations of FHA Regulations When They Were Also Breaches of Contract.

12



The circuit court also held that Appellant had no right to complain about Summlt’s
failure to obtain a l:L-lOO or home ihspeclion report he'ca"use it violated FHA regulations. That
conclusion was in error for the fo[l'mlvi.ng.'reasons:

1. No one seriously can __dispu_te 'ithat_"EH'A'-loari 'Ur'ldeiwlilfin‘g.guidelines required that before
the loan funded, there ‘hadto‘be. a valid wood infeetetEOn report and a valid appraisal.

See citations and quotations of relev'antA FHA requireﬁénts“fo‘und atR. 908 - 912, at 11

30-33,and R..983 - 1013, Al paﬂ‘ies_ to an FHA-insured loan must meet the FHA

requirements, See'Winn'eb‘ago -Homes,i;lnc. V. Sheldon; 139°'N.W.2d 606, 610 (Wis. 1966).

A CL-100 report is also required by South Carolma law: See Dixon v. Ford 362 5.C. 614,

' 608 S.E.2d 879, 881 (Ct App 2005) McAIhayv Carter; 415 Si C ‘54,781 S.E.2d 105, 108

(Ct. App. 2015). "+ ¢ LI

2. The purchase of the Property was e>-<pressly eobjec;c to Appellenl obtalnmg an FHA- |
guaranteed loan:(R: 898 at 'ﬂ 5c, and R. 919 920, at 1] 7{purchase contmgent on FHA
loan from Summit Fundlng))

3. Frem Fehruary 11-17, 2015 March 6, 2015 Apnl 8 and 9 2015 Nlay 19, 2015

Summtt’s loan off' icers told Appellant that her Ioan requ:red a term:te mspectlon and

home mspection report (R 900 901 91 7 8 end R 929 941) .

4. On or about May 22, 2015, Appellant recelved a copy of the Good Falth Estimate of
closmg costs from Summit dusclosmg thata pest inspectlon and home mspectlon were

“Required serwces” that had estimated costs of $75 and $450 (R 901 1] 11 and R. 944,

Box No. 6)
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5. On May 27, 2015, only two days before ‘the |qan closing, Summit’s loan officer wrote to
Appellant stating: ’iYour termitg in§pegtion was condi_tion of loan and was with
inspection.” (R. 902, at 1 14,‘éndv R. 947).

6. The mortgége note was identiffgd :;s FHA Casg No. 481-6_145927-703-2038. (R. 952). The
Mortgage itself had the same FHA Case No. (R. 955). Paragraph é(e) of the Mortgage
stated that if the Note and Mortgage are not eligible for.insurance under the National
Housing Act, a letter to that effect from the HUD Secretary would be “be deemed
conclusive proof of such ineligibity.” Paragraph 14 of the Mortgage (R. 958) provided
“This Security Instrument sha'” b;a governed by federal law and the law of the
jurisdiction in which the Property is Iocated.’; |

7. Part of the loan closing package from Summit Funding on May 29, 2015 was a schedule
entitled ”ITEMIZATIbN OF AMOUNT FINANCED”. (R. 967 and 569). Included were lines
1301 - 1303 that again indicated that a pest inspection and home inspection were
“Required Services that Y;u Can Shop For !

8. There simply caﬁ be no qdestion but thaf this was an :FHA-insured loan and had to meet
FHA requirements. Those were contractual requirements, not ]uﬁt a failure of Summit
to comply with fedefal regﬁlations.

Summit also argued that the thr;ee—year statute of limitations (S.C. Code Ann. § 15-3-
530(1)) had run on Appellant’s breach of contract claim. In contrast, App’ellaﬁt argued that
because her claims we';e based upon a contract in writing secured by a mortgage of real
property, the 20-year st-eztl;te of limitation found at S.C. Céde Ann. § 15-3-520 applied. See

National Bank of Aguilla v. Considine, 268 F.Supp.3d 825, 829 (D.S.C. 2017) (Any doubt as to
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which of two statute of limitations apply, “doubt must be resolved in favor of the longer
period.”); Scovill v. Johnson, 190 S.C. 457, 3 S.E.2d 543, 545 (1939). (R. 912 - 913).

But éven if the three-year statufe did apbly, Appellant argued to. the circuit court (R.
913) that South Carolina law provides that"Uﬁder the discovery rule, a iareach of contract
action accrues on the date the inju_red party either discovered the breach 6r should have
discovered the breach through the exefcise §f réasonable diligence.” RWE NUKEM Corp. v.
ENSR Corp., 373 S.C. 190, 644 S.E.2d 730, 733 (é007), and see Maher v. Tietex Corp., 331 S.C.
371, 500 S.E.2d 204, 207 (1998) (date of breach doe; not start the statute of limitations — it is
the date the aggrieved party discovered or s‘hould have discovered it). There aré substantial
issues of fact as to when the statute of limitations began to ‘runl' even if the three-year statute
applied. | |

Appeliant’s Verified Cdmpléint was filed on May 29, 2(A)‘1'8.‘Su'mmit' argued tﬁat
Appellant kﬁew as of May 27, 2015-~tt1'at there was nc.> térmité inspeétion or home inspection
report. It cited a May 27; 2015 erﬁail exchangg-betWeén Linda Mattison (closing attorney’s
paralegal) and Appellént:

a. At2:49 p.m. Mattison wrbte: “Did you have a termite'and hom'e inspection done? If so,
have they been pai& Br d(‘)‘l hee& to péy af ciosing’. Negd to I;now- to;iay."

b. At4:03 p.m., Abpeliaht wrote back: ”dlidn't héve ternfit'e'ins’péétion doné did
inspection/appraisal and that has been paid for.” Appellant was saying that the termite
iﬁspection was not done‘ yet, not thaf f!;ere-woulc‘i bé no te'rrﬁité il;spection.

Summif faﬁed to advise the c;rcuit coﬁrt ;'ha:t tAere v;refe se!‘/e‘ral emails éfter that

exchange. At 5:06 p.m., Mattison wrote Appellant: “Hi Karen: I called-Jonathan [Garvey, the
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realtor] and he said there l.o_vas a termite inspectlon which is good because we cannot ciose
without them. He has sent them 'to‘Stel.fe_Reynalds_[loan ofﬁ_eeq']. He said to put them as POC
[meaning paid- outside af closing]. 1“n_anks.‘f Id. See R 9‘(‘)2 ;_903 at 1]_14(c) and R. 949 - 950.

Thus, Summit’s tepre.sentatiarlltlo tvhe eircu_i_t court that Appellant knew that there was
no CL-100 or home inspeetion-rep‘ort vsla‘s _pa_te_ntly false.' o o ‘ )

c. Three days after the!May 29, 2015 loan closing (Mernorial Day weekend), Mattison
emailed Appellant stating that Appellant could comé'by‘and pick up copies of the loan
closing. More imp‘ortantlyfo’r the purpose of the statute of limitation argument she
also told Appellant ”Jonathan [Garvey, the realtor] dlld- not b\ :ngvthe inspections on
lFrlday you asked about [| e. the termite |nspect10n and.the h-onne mspectlon] He is
supposed to bnng them taday We Wl” mail aff the Ioan package this aftemoon after
he brings the termite and home mspect:on ” (R. 905; at ‘11 22) ‘The loan package was
subsequently mailed off ta .Summlt Fundmg'

d. Avyear later, May 4 2016 Macy Smith of Summtt sl North Carollna offuce wrote
Appellant statlng ”The closmg package had the termite report and the [house]
mspectlon " (R 907 at9q 26 and R. 977) On July 20 2016 Summlt s California
compliance offlcer wrote Appellant statlng “To explam the Ioan would not have closed
without meetmg the Federal Housmg Admmlstration (] underwntmg guidelmes the
loan could not have funded without recelpt of this Cl.100 ” (R 907, at 11 27 and EXHIBIT
17). | | |

e. Evenif South Carolina's thtee-year statute af limitation applied, Appellant filed her

Verified Complaint exactly three years of the loan closing. But under South Carolina law,

16



the statute did not actually bggirj torun until Appellant reasonable discovered the
breach. As the foregoing ;itatidn; show, there was significant evidence presented
disputing Summit’s assertjon th;}' Appelllant- kﬁew‘as of May 27, 2015 that no termite
inspection or home inSpectioh wés to be providéd. The circuit court improperly
granted summéryjudgment on statute o? limitations grounds given the disputes of
material facts. |

Iil.  Mr.Bowens Preserve_d- All Issues for Appeal.

Appellant has shown that the summary jydgments granted by the circuit court were in
error because there were significant disputés of material facts and/or that the defendants’ legal
arguments were not valid.v No-n'etheless, the Panel concludéd that the Order§ granting
summary judgment had to be affirmed based upon ”thé two-issue rule,” and Mr. Bowen'’s
alleged failure to appeal those issues. This ruliﬁé wés in error.

To be candid, Mr. Bowéns’"diaft offhé Appéllaﬁt’s Initial Brief is not a paragon of clarity
and could have been much better crafted. It is frankly not known why Mr. Bowens simply
vanished and ghosted his cIi‘eﬁt ft;r ;leafs and why hé was finally able to advise this Court that
he had retired from pract"i.ce.z with' no 'exp.lanatio.n as to why. It also is ﬁot known why Mr.
Coleman, as co-counsel, did not step in al;d take over Mr. Bowen’s work.

The fact is that Appel‘lantiwas obviously poorly re'prééented by counsel, but there was
still enough within the Brief to put defendants and the Paﬁello'n notice as to what issues were
being raised on appeal. Aﬁpellant:should not be denied justice becausé‘of the inexplicable
failure of her counsel to rrioré competently pr.els-elnt her casé,iespecially wﬁeré every issue was

preserved with the circuity court: -
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With respect to Summit Funding, the Panel concluded that Mr. Bowen’s brief failed to

address the argument that t.‘here vyas no private right of action for violations of FHA regulations.
As shown above, that contention was in error because all the parties in this case were required
to comply with FHA reéulations. Further, the failure to'obtain a AECL-100 report or a valid
appraisal were breaches. of'the loan document; fchems,elves .which re'fer'enced FHA-regulations,
expressly incorporated federal law, expressly stated that the termite inspection and home
inspection reports were required services, end Summit’s own local, regional, and national
officers all admitted that the:loai was conditioned on those reports showing no issues with
the Property and a valid}appr'aisal;’Besed upon t.hosle repeatedx admisSiOne, Summit is estopped
from now claiminé that»itioply violared FHA reéulations for.\')v!'i'ich'Appellant has no ceuse of
action. L | |

1"hese iseuee were- preserved‘at pages 13 and. 14 of Mr. !;owep"s Brief on behalf of
Appellant: 9 1 - “The Plaintiff'wae repeatedly 'rold by the Defen'oants that a home .inepection
and wood,infesta'rion rep‘ort (rernrite:inspection)i were requrrea .b'yiﬂthe FrlA before the loan
could be issued.”; 9 2 - ”The Summlt loan ofﬁcer repeatedly told the Plalnrlff that the wood
mfestatlon report .ano horpe mspectlon wee condit:ons of tire Ioan, the realtor had obtained
the reports and would prowde the. reports before the Ioan would be funded.", 913-“The..
Summit employees repeatedly told the Plamtlff that a homx. mspectlon and termite mspectlon
were mandated for her FHA insured loan ....”; 4 8 - “The purchase contract was contingent
upon the property belng |n;:pected for terputes ”s ﬂ 13 “T he good fcuth ‘estimate provided to

the Plalntlff by the Defendants one week prior to the closmg mdlcated a wood mfestatlon

report and a home mspectuon report were requlred ", and 9 16 ”At closing the HUD-1
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Settlement Statement had an attached documeh:'c titled. ‘Iltemization of Amount Financed’
which listed the home and termite inispbe;;ions as be_ing,finanged' e?ther from loan proceeds or
paid outside of closing.”. |

This issue also was preservedla.t page 15 of the_ Appél,la’ntfs_B_rief wﬁerein Mr. Bowen
discussed the defendants’; representations that the loan would not be issued jf the reports
showed any major defects; and the acceptance of the Propérty in its'”as;is” condition was
contingent upon the home inspection, termite inspection and a valid appraisal showing no
major defects so that the loan could be funded.

Similarly, as sHov&m above, if the 20-yéar statute did not apply, the three-year statute of
limitation for breach of ﬁontréct does ﬁot begin‘to run until discovery of the breach. The record
below showed that Appellant had no notice that her loan agreement with Summit had been
breached by Summit’s failure to verify réceipt of the home inspection and CL-100 reports until
April 2016 when Coesens finally adm-itted that the realtor Gérvey'had not obtained the CL-100
termite report or the home inspeétion. |

As further shown above, Summit blainly misrepr‘esent‘ed facts to the circuit court when
it contended that Appellant knew as o'f May 27, 2015 that no termite report or home inspection
report had beeh obtained. App‘eila’nt’s affidavit cIearIy-shO\;'ved' email messages later that very
same day reassured her fhafthose reports wouIdAbe' colrﬁing, and Appellant continued to be
reassured that they had been obtained prior to the loan paékaée being mailed off to Summit’s
regional and/or national offices in North Cafolina and California. These issues were preserved
at pages 13 — 14 of Mr. Bowen’s Brief on béhalf of Appellant at paragraphs 1, 2, 3,4,5,6, 7, 8,

9, 10, and 15.
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With respect to the Tate Defendants, the foregoing establishes that there were issues of

material fact concerning the false representations made to induce Appellant to sign the
Release. Mr. Bowens argu.ed that the déféhdahts had failed té meét their burden under Rule
56: “First, the documéntary evidence referenced bylthe Defendant in th'(.e Motion for Summary
Judgment does not establish the absence of genuine issues of-méterial fact; rather the
documentary evidence actﬁally establishes tﬁe'éxistence of genuine issues of material fact.”
Brief, at p. 9. The Tate Defendants failed to show that the Release was not procured by Ms.
Coesens false representations that she would obtain the CL-100 termite inspection and home
inspection and Garvey’s sileﬁce as Coésen's made those stafements when he knew he had
failed to procure eith.er such report. | |

The circuit court also‘deemed that Appéllant adrﬁittéd' certain facts because she did not
timely respond to the Requests for Admission. Appelilant had cleariy disputed the dispositive
facts deemed admitted that she was aware prior to closiné that there was no termite inspection
or home inspection reports and that she i’\ad asked that they not be b_repared because she did
not want to spend the mb'néy;-She d'isputed 'tho;c,e facts iﬁ hér A\/"eriﬁeﬁd Coﬁ\blaint, in her
deposition, and in her résponses tc tﬁe Request; f;r Admissilon.' afte-i"she actﬁally received
them. She did nbt receive the Requests for Adrﬁission i'n Aﬁgul;t ;20.18,'.but did ariS\INet.' them
timely when they were first presénted to her at the end of October 2018. She denied the
factual subjects 6f the Reque;ts fo;' Ad.missi;m‘ before the 'circ:uit'co.urt 'déen;ed them admitted.
The ruling in.Baughman v..American Tel. &nd Tel. Co., 306 S.C. iOl‘,'.41(I)'S'.E.2d 537,542 (1991) is
fully applicable to this case: - |

Furthermore, Plaintiffs:should have been permittedto withdraw the deemed
admissions and file the response of October 24, 1988. Rule-36(b), S.C.R.P., sets



forth the test for withdrawal of an admrssmn and by implication, the filing of a
late response...

In this case,. both requnrements of the test are satisfied. First, presentation of
the merits will be subservéd since the admissions, if not dispositive, involve key
factual elements of Plaintiff's causes of action.... Second, since Plaintiff’s
responses were filed even before the requests were ordered admitted, Nassau’s
defense could not possibly have been prejudiced.

As in Baughman, the Tate Defendants could show no:prejudice and the merits of the
case were subserved by allowmg Appellant’s responses 10 the Requests for Admissions to
stand, as she specifically requested (R. 1046 - 1048 at 1]1] 52 53) Appellant clearly preserved
that issue for appeal, and the record-on appeal so shows. The drcunt court’s ruling that the facts
were deemed admltted was. a éle'arvabuse of discretion. — |

Mr. Bowens ralsed as ISSUGS pn appeal that the trial’ t:ourt erroneously granted summary
Judgment that the trlal court erred-in. net covn'slderlnAg the: Verlfxed Complalnt as an affidavit;
and that there were dlsputed |ssues of fact. (See\ l3r|ef 'p 5): All those stated issues go to the
circuit court’s decision to deem facts admitted against the Appellant when she had already
disputed those facts in her Vern‘"ed Complarnt and in her later f'led respdnses to the Requests

for Admission.

. The Qpinion Falled to Rule on the Issue of Whether Plalntlff Should Have Been
.Permitted to Take Discoverv

One of the issues raised on: appeal was whether summaryjudgment was appropriate
when the Plaintiff’s drscoveru was ndt completed. See Appellant’s Brlef at pages 5 and 10. Mr.
Bowens cited Dawkins v. Frelds, 354 S C. 58, 580 S.E.2d 433, 439 (2003)(”Summary judgment is
a drastic remedy and must not be granted until the opposing party has had a full and fair.
opportunity to complete .disc’:ov'ery.'f-) (citing Baughman, 306 S.C. at 114~ 115, 410 S.E.2d at

545). Appellant sent her discovery requests to the defendants on February 13, 2019 (R. 1139 —
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1175). Further, pursuant to Rule 456(f.),AAppeIIant expressly requested that she be allowed to
conduct her discovery befo.re any ruI;ng on the motions for summaryjudgmént. See R.914 -
915, at 4 38 and R. 1047, at 9 54. |

There can be no question bqt-that Appellant’ S isgded discovery (R. 1141 — 1175) would
have elicited evidence on every issue in dispute induding the date of discovery of Summit’s
breach of contract and the circums’cénces of Appellant executing the Release in the Tate Realty
defendants’ favor and then her subsequent rescission of that Release. The circuit court’s grant
of summary judgment was premature given the Appeilant’s outstanding discovery to the
defendants.

Iv. This Motion for Rehearing Should Be Granted and Be Heard En Banc.

For the reasons stated above, the Panel’s Opinion was in érror, and this Court should
rehear the appeal, en banc. As the above-cited ‘cases show, the Opinion is now in conflict with
prior settled South Carolina decisions regarding allowing a party to withdra;/v admissions
particularly where requests for admission were unar;swered; where the deemed admissions are
disposit%ve and do not serve the breéentation of the case on the merits; and where the adverse
party has not shown any prejudiée‘ by allowing ;esponsés to the request§ for admissions to be
filed.

Given the greét number of FHA—insured.Ioans.ir; t.he sfaté, the full <;ourt should also
consider the question of whe’gher. Iender; in South Caro!ina'are required to comply with FHA
underwriting guidelines for the benefit of the FHA and the b-or'ro;ive.fsto ensure.that they are
purchasing a sound ﬁome. The Panel’s décisibr; oﬁ th-is quéstion makes n.o sense given the

repeated references in the purchase agreement, the repeated representations by the lender’s
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agent that, in this case, a CL-100 and home inspvection report were required, and in the
language of the loan documents them'selve.s which _wé‘re subject to ferderal law, made repeated
references to FHA requirements., and'c;iosing documents -indi_cated that those inspection reports
were required.

The Opinion whoily failed to'lad‘dress an issue on appef'a‘_l that the circuit court
prematurely granted summary judgment when Appellant had outstan‘ding discovery against the
Defendants that would have provided evidence relevant to her case.

CONCLUSION

Based upon the fo:"-egoing,uAp'péllant’s rn.oti.on fér récd'h’siderat‘ion to be heard en banc

should be granted. |

DATED this 7*" day of March, 2023.

/s/ ___Karen K Baber
. Karen K. Baber
Appellant, pro'se
~ 255 Roiling Ridge Road
Rock Hill, S.C. 29730
-Tel: 843-240-0083
Email: klkb1951@gmail.com
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I hereby certify that on this 7" day of March, 2023, that | caused copies of the foregoing Motion
for Rehearing and Motion for Rehearing En Banc and Supporting Memorandum to the following
via first-class mail, postage prepaid.

Thomas Lynn Ogburn
POYNER SPRUILL, LLP
301 S. College Street, Suite 2900

Charlotte, N.C. 28202

Attorney for the Allen Tate Defendants RBCBIVED
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Susan Elizabeth Driscoll : SC COUH Of Appeals

DRISCOLL SHEEDY, P.A.

11520 N. Community House Road, Suite 200
Charlotte, N.C. 28277

Attorney for Respondent Summit Funding, Inc.

/s/  Karen K Baber
Karen K. Baber
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