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THE STATE OF SOUTH CAROLINA

o MAY 16 2003
- In The Court of Appeals C COU rt of A
- " ADpeals
The State of South Carolina........... reetestesaesneeatesrentenesnestesareasestestastestenteretrase Respondent
V.
TErTON DHZZIEY.....coeeeeereneeneteeesenrereeeneesneseeesesasssssassssssssnssassnessssesnsasses . Petitioner

EXPARTE EMERGENCY MOTION FOR IMMEDIATE RELEASE, DOUBLE
JEOPARY, FALSE IMPRISONMENT, LACK OF TRIAL COURT JURISDICTION TO

IMPOSE SENTENCE

Petitioner moves before this The Honorable Judge James E. Lockemy with The Exparte
Emergency Motion for Immediate Release, Double Jeopardy, False Imprisonment, Lack of Trial

Court Jurisdiction to Impose Sentence.



STATEMENT OF CASE

Petitioner, Terron Gerhard Dizzley, is being held kidnapped/falsely imprisoned in the
South Carolina Department of Corrections, for nine years and counting. Terron was
tried for the crime of murder in gtrial by jury in 2012 in Georgetown S.C. After only
3 to 4 hours of deliberations, the jury informed the Honorable Judge Baxley that they
could not reach a decision. Judge Baxley then called the jury in the courtroom and
stated the following: See Ruling of The Honorable Judge Michael Baxley, transcript
of 2012 Trial (by Court Reporter, Grace Hurley), Page. 314, Lines 4 — 18 — Page 315,
Lines 1 - 8.

"Now what you told us is that you can'tvreach a unanimous decision, and I

would say you that that's not a failure on your part. That's actually a strong message to

the prosecution that they are unable to meet the "burden of proof" to the extent that

they can bring back a unanimous verdict."

After stating this, the Honorable Judge Baxley declared a mistrial.

The U.S. Supreme in U.S. v. Martin Linen Supply Co., 430 U.S. 564 (1977),

which is the precedent case on "judgments of acquittals," established that anytime a
judge makes a ruling that the prosecution failed to meet their "burden of proof," or
that there was : insufficient evidence" to convict, that ruling is an "acquittal” despite
whatever "label"' the judge placed on the ruling, whether the judge labels the ruling a
mistrial, hung jury, dismissal or whatever, and Double Jeopardy bars a retrial.
However, Petitioner was unlawfully tried again 2 years later, in 2014, for the same
offense and unlawfully convicted and sentenced to 35 years in prison.

The landmark, U.S. Supreme Court precedent cases on double jeopardy, are

Exparte Lange, 85 U.S. 163 (1863), and U. S. v. Scott, 437 U.S. 82 (1978). Scott
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establishes that, under such circumstances as in Petitioner's case, the moment that the
Honorable Judge Baxley stated in Petitioner's first trial, that the prosecution failed to
meet their "burden of proof" to convict him, that the prosecution, and jurisdiction
terminated upon Petitioner's case, may not be appealed, and double jeopardy barred
retrial. Scott also established that such rulings based on "insufficient evidence" to
convict, establishes a person's "innocence" and "lack of criminal culpability" to have
committed the offense charged. Lange, ilas established since 1863, thgt a sentence
imposed on a person in violation of the Double Jeopardy Clause, such as Petitioner's,
is without jurisdiction, and, therefore, is " void for want of power" and affords no
legal nor jurisdictional authority for the South Carolina Department of Corrections to
hold Petitioner in prison and he must be released.

In two South Carolina Supreme Court cases State v. Gregorie, 339 S.C. 2 (2000),

and State v. Clifford, 335 S.C. 129 (1999), the same exact thing happened. In

Gregorie and Clifford's case the Circuit Court found that the State failed at trial to
meet it's "burden of proof” and ordered a new trial. Gregorie and Clifford appealed,
arguing that after dismissing their case on the grounds that the State failed to meet
their "burden of proof," a new trial would violate their double jeopardy rights. The

S.C. Supreme Court agreed, citing Burks v. United States, 437 U.S. 1 (1978), "the

Double Jeopardy Clause forbids a second trial for the purpose of affording the
prosecution another opportunity to supply evidence which it failed to muster in the
first proceeding; and the "only" just remedy available for the court is the direction of
a judgment of acquittal." State v. Rearick, 417 S.C. 391 (2016), goes on to say that
Gregorie's case was "immediately appealable,” because Gregorie was "aggrieved" by
trial court's new trial remedy after finding that the State failed to meet their " burden

of proof." Petitioner was also "aggrieved" by the Honorable Judge Baxley's new trial



remedy after finding that the State failed to meet their "burden of proof" to convict
him, which has resulted in nine years and counting of being held kidnapped/falsely
imprisoned.

Petitioner contends that this case was remanded from the S. C. Court of
Appeals on August 11, 2022 back to the circuit court for a ruling on Petitioner’s
Motion for Alteration, Modification, Amend, Reconsideration and Rescission of
Order pursuant to Petitioner’s Emergency Exparte and Proposed Motions for

Immediate Release, Double Jeopardy, False Imprisonment, Lack of Trial Court’

Jurisdiction. According to State v. Clifford, 335 S.C. 129 (1999) and Burks v. United
States, 437 U.S. 1 (1978), after the S. C. Court of Appeals reviewed The Honorable
Judge Baxley’s ruling, stating that the prosecution failed to it’s “burden of proof” to
convict Petitioner, the only reason that the S. C; Court of Appeals could have
remanded Petitioner’s case back to the circuit court was “with instructions to enter a
verdict of Acquittal”.

Petitioner contends that as a result of The South Carolina Court of Appeals
remanded the case back to the circuit court, there was a hearing held on November 17,
2022. Petitioner contends that the record shows that at the November 17, 2022,
hearing, the Honorable Judge Culbertson admitted that the Honorable Judge Baxley’s
ruling in Petitioner 's first trial 2012 was an acquittal. However, Judge Culbertson,
after admitting this, then stated an error of law by saying that it was only an acquittal
if Petitioner 's trial had been a bench trial, and that because Petitioner had a jury trial,
it was not an acquittal.

See: Transcript of November 17, 2022 Hearing, Tr. P. 5,L.8-25,-P.6,L. 1 -6.

8 THE COURT : Let me ask you, and I apologize for

9 interrupting and I'll let you fully argue your motion ,




10 but was this a jury trial?

11 leIR. YARBOROUGH : It was.

12 THE COURT : And it resulted in a hung jury?

13 MR YARBOROUGH : Mr. Dizzley, for years, since --
14 since he was retried has filed motions over and over
15 saying, look, you all did not have the authority to

16 try me that second time.

17 THE COURT : Iunderstand that argument, but I'm
18 talking about the first trial. Because the law is

19 clear: If you have a hung jury, the judge declares a

20 mistrial, and then they can try him a second time if

21 it was a hung jury where the jury could not reach a

22 unanimous decision. Now, after a second hung trial, -
23 they can't try him a third time.

24  Now, if this was a bench trial and the judge said

25 they have not carried their burden of proof, then I
Page 6, L. 1-6.
1 agree with you, double ieopardx.‘ So I'm trying to
2 figure out what happened in that first trial to
3 determine whether or not jeopardy attached. Was the
4 mistrial granted from the finding by the Court, or |
5 because the jury could not reach a unanimous verdict
6 of guilt or innocence?
Petitioner contends that the above ruling by Judge Culbertson is contrary to

clearly established United States Supreme Court law. Petitioner contends that The



United States Supreme Court controlling cases pursuant to “judgments of acquittals”

based on “ insufficient evidence to convict," is United States v. Martin Linen Supply

Co., 430 U S. 564 (1977), which was a jury trial case. The controlling case on

“judgments of acquittals” pursuant to bench trials is Smallis v. Pennsylvania, 476 U.

S. 140 (1986), and Smallis supports its decision using Martin and other jury trial
cases. See: Smalis v. Pennsylvania, 476 U. S. 140 (1986), “The Supreme Court,
Justice White, held that trial judge’s ruling on defendants’ demurrer holding that
Commonwealth’s evidence was insufficient to establish factual guilt was an acquittal

under double jeopardy clause and barred Commonwealth’s appeal. Whether the trial

is to a jury or, as here, to the bench, subjecting the defendant to post acquittal

proceedings going to guilt or innocence violates The Double Jeopardy Clause.” U.S.

v. Scott, 437 U. S. 82 (1978), “A judgment of an acquittal, whether based on jury-

verdict of not guilty or on a ruling by the court that the evidence is insufficient to
convict may not be appealed and terminates the prosecution when a second trial

would be necessitated by reversal.” Evans v Michigan, 568 U. S. 313 (2013), “An

acquittal, is unreviewable on retrial, under The Double Jeopardy Clause, whether the
judge directs the jury to return a verdict of acquittal or foregoes that formality by
entering a judgment of acquittal herself.”

Therefore, according to clearly established United States Supreme law: (1)
The Honorable Judge Culbertson’s ruling was an acquittal despite his mistaken
understanding of the law that “judgments acquittals” pursuant to “insufficient
evidence” to convict applies to jury trials as well as bench trials. See: Evans v.
Michigan, 568 U. S. 313 (2013), “ A mistaken acquittal is an acquittal nonetheless,

even if the acquittal is “based upon an egregiously erroneous foundation”, Fong Foo v

United States, 369 U. S. 141, such as an erroneous decision to exclude evidence,



Sanabria v United States, 437 U. S. 54, a mistaken understanding of what evidence

would suffice to sustain a conviction, Smith v. Massachuseits, 543 U. S. 462; or a

“misconstruction of the statue” defining the requirements to cbnvict, Arizona v
Rumsey, 467 U. S. 203 (1984).” (2) The Honorable Judge Culbertson’s label that he
placed on his ruling of a “denial” of Petitioner 's Motion for Alteration,
Modification, Amend, Reconsideration, Rescission of Order,” do not control the
analysis of whether his determination of the Honorable Judge Baxley’s ruling in
Petitioner 's first trial of 2012 was an acquittal, rather, it is the substance of the
Honorable Judge Culbertson’s ruling that proves that he also acquitted Petitioner. See:

United States v. Martin Linen Supply Co., supra, 430 U. S. 564 (1977); Evans v.

Michigan. supra, 568 U. S. 313 (2013).

Petitioner contends that The South Carolina Court of Appeals August 11,
2022, Order remanding Petitioner’s back to the Circuit Court, also in this Order, The
South Carolina Court of Appeals held Petitioner’s Emergency Exparte and Proposed
Motions for Immediate Release, Double Jeopardy, False Imprisonment and Lack of
Trial Court’s Jurisdiction in abeyance pursuant to a request from the Attorney
General. According to The United States Supreme Court and to clearly established
South Carolina Supreme Court law and federal law, this was an error of law which
caused Petitioner “irreparable harm™ by granting the Attorney General’s request for
“stay” under such extraordinary circumstances.

Gilliam v. Foster, 63 F. 3d 287 (4th Cir. 1995), "Balance of harm with respect

to state's request for stay pending appeal of order granting writ of habeas corpus
precluding State from proceeding with retrial tipped decidedly in favor of petitioner,
even though State claimed irreparable harm from delay in completing the trial,

which had already started, as petitioners' loss of right not to be placed twice in



jeopardy would be irreparable and, in view of likelihood of petitioners' success, as
indicated by district Court's grant of the writ, stay would be denied." Livingston v.
Murdaugh, 183 F. 3d 300 (4th Cir. 1999), "state-court defendant, whose prior
conviction for felony driving under the influence had been reversed on appeal, 488
S.E. 313, sought federal habeas corpus relief, contending that his retrial on reckless
homicide charge violated double jeopardy. The district court found that Livingston
had exhausted his state remedies. See 28 U.S.C.A s 2254 (1)(A). We are mindful of
the deference that is owed to the state court's adjudication of Livingston's ciaim.
Given the circumstances in this case, however, we have no choice but to respect the
constitutional protection a defendant enjoys against being "twice put in jeopardy”

for the same offense."

See: State v. Rearick, 417 S.C. 391 (2016), "A defendant may still challengé
the denial of a motion to dismiss on double jeopardy grounds via (1) a petition for
federal habeas corpus relief, or {2) a petition for this Court to issue an extraordinary
writ.”

Petitioner contends that he has already suffered from being held falsely
imprisoned for nine years and counting because The Honorable Judge Baxley made
an error of law by ordering a new trial after stating that The Georgetown County:
~ Solicitor’s Office “failed to meet their “burden of proof” to convict Petitioner in this
first trial of 2012. Petitioner contends that he has also suffered irreparable hard by
the Honorable Judge Culberton’s error of law when he admitted at the November
17, 2022, hearing that The Honorable Judge Baxley’s ruling was a acquittal, but did
not apply to Petitioner because he had jury trial and The Honorable Judge Baxley’s

ruling would have been a bench trial; and, therefore, acquitted Petitioner again.



Petitioner contends that he and his family should not have to suffer any more
violations his constitutional rights by held falsely imprisoned pursuant errors of law
which are clear and can be corrected immediately by the Appellate Court.

For the foregoing reasons, this Exparte Emergency Motion for Inmediate

Release, Double Jeopardy, Lack of Trial Court’s Jurisdiction to Impose Sentence

must be granted.

Date: W ay 5, 4? (2] 23 , Respectfully submitted,

d /
S, \J)Mm
Terron Dizzley, 35
ACI
1057 Revolutionary Trail
Fairfax, SC 29827
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1 ‘.o'clock we'1l be prepared to have a charge conference and if
2 tyou’d step forward and get the charge we are in recess IOW,
3 :laaies and gentlemen, until 9:30 here in the courtrébm
_ 4 |tomorzoy morning. e e
6 | {On the record, August 30, 2012. Jury deliberations confinua
T at 9:42 am.)
g | (Note from jury [Court’s Exhibit Humber Five] received at
g |10:03 a.m. Reply from Court sent back to jury at 10:21 a.m.)
108 { (Mote from jury at 11:12 a.m. -The following takes place
11 |outside the presence of the jury.f
12 THE COURT: © Let's go back now on the recoxd in the
<:> 13 |case of the SFatguversus Dizzley. We have a message from the
14 jjurcy. 1adies‘and gentlemen, O¥ counsel, you want to 'gtep up
15 |and look.at it? Have you already seen it?
16 MR. BARR: I’ve seen it, Judge.
17 THE COURT: All right, very good. It would be the
18 ;State’s intention at this time to bring the jury back,
39 J including ouxr alternates, and give an giigg charge and-I'11 be
éO 'glad to hear froﬁ.either side as to whether you object or
21 | concur with that procedure. What says the State?
22 MR. HIXSON: 1 concur, Your Honor.
23 THE COURT: A1l right, and Mr. Barr, you want to be
24 |heard?
C:D 25 'MR. BARR: Your Homor, I just need to comsult with my

ERTIRT QU
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Allen Charge 309

1 telient for just a second.
2 THE COURT: Very good. We*ll wait a moment.
© 3 MR. BARR: Nothing from the Defendant, Judge.
41, ______E[‘I_—IE: COURT._ .. Yery go;d.._ Madam Court repqr_tffz_ }iai_:‘
_P____&;u;_ﬁs m:':u;k tthsas‘a Court’s Exh:Lb:Lt, please, thls not...t;, “a—nd wou'ld
6 |you please bring our two alternate jurors from the back and
7 ‘i:hen would you please bring our jury panel from the jury room.
8 MR. BARR: and Judge, I think wefve just .got one niow.
9 . THE COURT: Are we down to one mnow, all right.
10 {(Rhereupan, the following takes place in the presence of
11 |the jury at 11:25 a.m.}
iz THE COURT: Relcome. I don’t think you're going to
O 13 |need your pad. That’s what some of the jurors are asking. I
14 jcan hear them in the back. So I think you’re fine where you
15 |are. That's f'j_ne.' Welll wait a moment. Wefre fipne. We're also
16 |waiting om our alternate to join us. So we’ll just be dt ease
.17 jfor a Irio'ment. Tadies and gentlemen, just while we are waiting
18 | for our others to join.us I want to thank you for. coming back
18 ' today. I know that probably some of you, if you were Tike e, |
70 |were confronted by a flood on the way home .yesterday and I
21 "couldn’t help but go notice as I drove by your business, Mr.
22 Tho‘mpson, I pelieve it flooded yesterday; did it not?
23 MR. THOMPSON: No, no.
24 THE COURT: It did not? A1l right, well, it had some
O 25 iheavy standing water near it.
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MR. THOMPSON: It was close.

THE COURT: Very good. Well, I, T appreciate your

:willingness to be back today and when we had such adverse

weather conditions yesterday We're going to waif just one

FE T e oS Lo A

moment for our alternaLe and we havc at least ope of our

,._.-.._..-...._.f.—.-.-,-.-‘_-... .- w
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alternates is still remalnlng'W1th us.
While we have our 12 though assembled in the courtroom

let me ask, ladies and.gentlemen, when we were apart from one

| another last night is there aay member of the jury panel who
lhad a discussion with any third ﬁerson,concerning or any other
{jury panel member for that matter during the evening break
lconcerning the facts of this case? If you did please raise

youxr, hand.

(No response.}

THE COURT: And ;gain, let’s let the rebdrd reflect no;
_one has raised their hands. Thank you for complying with the
=COurt’s request. Weldome hack, and we still, we stili.have

‘Ms. Morrison with us this morning as.well, is that-correct?

§A11 right, good. Here she comes. Good morning.

All rlght, and ladies and gentlemen, I’m going to ask you
if you would just secure the back door so that we won’t have
people coming and going as we talk with'the jury here.

‘Ladies and gentlemen, first of all, welcome back to the

tourtroom and I have received your message that you’ ve “been

{unable to reach a verdict in the case, and as I instructed you
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learlier and as we're all aware the verdict in this case must
be unenimous. Now just thinking about this though at any time.
:there is a matter in dispute it isn't always easy for even twa,

épeople to agree who may be dlscu551ng 1t much less 12r and 5O

et omiea amm efmBme e Aot s O Sl

podagrt o mmazee Maw EN s oT Mmoot ATl on

o © vt e eedamtat ey te  mfe b ot B, ol s

when 12 are requlred to agree on. somethlng well it’s even more
Aen e 8T8 Sidns 4

19

20

21
22

23 .

24

25

{difficult and in most cases I think we would all agree that
;absolute certainty can never be reached and that’s not what is’
{expected. However, you have a duty to make every reasonable
effort. to reach a unanimous verdict if you can. In doing thlS:;

| you should comsutt with one another Jjust as you have been

doing, express Your OvIl views, but lister openly to the

opinions of your fellow jurors, tell each other how you feel

 and why you feel that way and discuss your differences with :
50pen minds as opposed to closed mlnds, and aithough tha

verdict of the jury must be unan;mous every one of you has the |

right to your own opinion and ‘the verdict that you agrese to
must be your own werdict, the result of your own convictions

and you should not give up a firmly held belief merely to be

in agreement with fellow jurors. The majority should consider:
}the minority’s opinion and the minority should qonsider the
émajority's opinion and each of you shouldyconsider the others
?opinion You should carefully coﬁsider and respecf the

| opinions of each other and reevaluate your position for its’

reasonableness, correctness and 1mpart1alwtj Yot must lay

taside all outside matters and reexamine the questions before

e,

TR
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you based on the law as I gave you and the evidence as yow

found it in the case.

" Now, let’s talk about what happens if you do not agree oOT |

_cannot agree, on_2a ve;dlct . If that happens and the Court

. AR e

Itn
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ydeCTares a.mlstrlal and what that means. is that nobody wins,
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20

21

22

23

24

25

neither the State nor the Defendant. It just means that at

some future time this case will be tried again with some other.

Jury sitting where, where ypu'sit today. The same
participants will come in, same witnesses, mEst 1ikely give

the same testimony, the same lawyers will basically ask the

| same questions and we’ll go through the entire pracess of the

ltrial again.

Now, you Were selected in the same manner and from the

same jury pool really, the community, as any-future jury will

be and there’s no reason for me to suppose or expect that the
case would ever be submitted to 12 more intelligent and

-capable, that is capable, impartial and conscientlous and.

-cbmpetent jurors than you are and that some greater evidence

or more or clear evidence will be adduced on one side oxr the

other.

So, ladies and gentlemen, I"m goiﬁg to ask you to return

' to your deliberations one more time. If you’ re unable to

reach a verdict please advise me of that, but I ask you in-

 compliance with the instructions that I7ve given you ta go

'pack and try again and out of respect for you and your efforts
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1 {we’re going to remain where we are while you return to the
2 ‘ljury Toom. Thank you, ladies and gentlemen. )
3 (Whereupon, the following takes place outside the

s . presence of the jury ).

—— v - T I ne © it o he— amm e N S e

g | . THE COURT:. . ‘I‘hat’s flne If they wn_sh to tak.e 'é smoke

e rBin wses e B 2 e iR e i
- e 2 -..9._-'—: P S S-S A=

&6 ,break please, give them that 0pportun1ty Now,. any obi ection

7 |to the charge that’s just been given by the Court from the

g |State?-
9 MR. HIKSON: No, Your Homor.
10 | MR. BARR: No, Judge..
11 TEE COURT: and from Defense. Then hearing none then
12 lwe're ready +o move into other pusiness now, Mr. Hixson, and
O 13 'p-lease call your next case.
14 . OFF THE-RECORD

15 (On the record. Note from jury at 12:20 p.m. The following
16 |takes place-outside the presence of the jury.} |
17 THE CQURT: Let’s go back .in-the record, on the recoxd

1§ |in the case of the State versus Dizzley and while everyone is

19 comi:ig back in let’s go ‘ahead and bring the jury in and let’'s
20 |bring our alternate jurors. Ms. Owens, if you’d bring the
21 z:alternate jurors as well into the courtroom

22 (Whereupon, the following takes place in the presence of
23 {the jury.) -

24 THE COURT: - A1l right, ladies and gentlemen, welcome

) 55 |pack and Mr. Grate, Mr. Foreman, ladies and gentlemen of the

g e
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jury, I’ve received a message that tells me that the jury is

still deadlocked and unable to reach =z .decision in this case
L %1

1and I wanted to, first of all, tell you one or two things-that |

P e T L R e T L PO - =~

Jx denlt wsnt.yon to.think-in any.way.-that. your-exeradse &sa |

jurors has been a failure on your part because you could nat

lreach a verdict:. That’s 'not a failure on your paré. That's

really the stremgth of our system because we bring diverse
citizens from different backgrounds all from the sahe
community to hear a set of facté and make a decision as to
vwhether ar notnin criminal courf a person is guilty ox

innocent.

Now, what you've told us.is that you can’t reach =z

éunanimous decision, and I would say to you to that that’s not

a failure on your part. Thatfs actually a strong message to
the Prosecution that they are unable to meet the burden of
proof to the extent that they can bring back a unanimous

wverdict.

. Now, the way this process actually works is it is up to

"the Solicitor as to whether they will dismiss the charge 'or

whether they will retry this case or perhaps redevelop the

Icharge in some way and bring a separate charge of some kind

and try that. It's a - the decision rests with the Solicitor.

-

+p happen here is the Court is going to declare a mistrial, .

I.have on.my -mind and:heart.abonteﬁhissmatter;w-Eir&b%dﬁ;allw--

It’s not within the control of the Defendant, but what’ s -going
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| somehow you are resppnsible for that because you are not.

You're given a set of facts that weze the best that the State

but I don't want you to believe in any way, zero way that that |

U J-SU -* L BERINEY L LN

»

23

24

S o

| Gonld-adduce: from -yhat happened-and.what=they-were able:tos—=

 puUrpose.
{Instructions for juror payment given and jury

dismissed.)

detezmine - they=pwt-that-ep~to~yei-and-you broaght-backa-wige-:
land common sense decision that. you simply could not agree upon |

it. There’s a message in that and so you've accomplished your

oS ] 3y A i
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CERTIFICATE

;= —:Tpothe-undersigned, Grace-L. Hurley, -Offisial-Court—
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Reporterfor~the-Sbakevef=Seuth-Carolinas -doereby ceritfg—1ai

{that the foregoing is a true, atcurate and complete Transcripﬁ

:'Ei‘erron_ Gerhérd.Dizzley., held in the Court of General Sessions

for Georgetown County, Georgetown County Courthouse,
Georgetown, South Carolina, om August 27, 28 and 30, 2012.

I do hereby certify that I am neither of kin, counsel,

;'nor interest to any party hereto.

A /‘/ .

Grace L. Hurley, CVR—CM—M%

Official Reporter

i{September 14, 2013.
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.(Whereuﬁah;'thé“éxﬁibits are checked by counsel.)
THE COURT: All right and ---
MR. HIXSON: It’s okay, Your Honor.

THE COURT: All right. The evidence is in order and,

| ladies and gentlemen, we’re going te stand down now subject to
::the arrival of lunch for the jury and then the jury’s
édeliberations.. counsel, if you leave this floor, please make
{sure that my clerk or our county clerk has your cell number
 and please don’t go far because we may need you immediately in |

the event of a question. This Court is now in recess.

MR. HIXSON: Thank you, Your Honor.
MR. BARR: Judge, I do have a Family Court matter. Wefve
got Family Court going on on the second floor.

THE COURT: Yes, they do. They have a busy court day-

fGood tuck to you, Mr. Barxr. We’ll be in recess now awaiting

fthe call of the jury-

(Whereupon, there is a break in the proceedings from
12:14 p.m. until 1:07 p.m. for lunch.)

{Whereupon, jury deliberations begin at 1:07 .p.m. The
two altermate jurors are separated from the jury and held.:
in another room during deliberations.)

THE COURT: All right. We have a message from the jury-

We have a message from the jury that asks —-— that requests -—-
13t is a note that essentially asks audio transtape —- I think

lis the word --— of all four. And so what I would intend to do

BT
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MjurQ'out énd'élay that iesfimbny through ﬁhe'court repoiférf

{Whereupon, the jury enters the courtroom at 3:57 p.m.)

{in South Carolina where we have a court reporter, the court
reporter is manually taking down the testimony, but we also

'run an actual tape in the event the jury wishes to héar some

Ausing their own inflection or intonation or punctuation. We

actually just play pack exactly what the witnesses said. So
jthe reason that we play the entire direct and Cross of the

{witnesses is we’re not certain when the jury asks what

| specifically you're looking for and it may be as 'we try to

{pinpoint, we would miss something- that a particular juroxr may

wish to have.
So we are set up now to play all four witnesses, one
after the other, direct and cross. We’ re going to have to

test the sound system to make sure that youf re able to hear

‘f from the tape and let's give that a try, please.

{(Whereupon, 2 sound test is performed. )

THE COURT: Are you able to hear that, ladies and

gentlemen?

{whereupon, the jurors indicate positively.}

18-

‘§p welcome back to the courtroom and please bring in the Jjury.

THYE COURT: All right, ladies and gentlemen, welcome back ‘

1¢o the courtroom. While our court reporter is setting up, let |

me explain the process that we use. In each of the courtrooms |

testimony so that —-— as opposed to someons reading it back angd
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THE COURT: Good.
(whereupon, testimony is played ffom audiotape in open
court before the jury of the following fﬁur witnesses:
Lagesha Felder, Daniel Robinson, Stephon Jamison, and

Leon Devaughn Dizzley, Jr.)

THE COURT: All right, ladies and gentlemen, that

| concludes the request of the four witnesses. We’ll let you

{ return to your jury room- Let me ask, ladies and gentlemen,

is theré anybody on the jury who needs to call someone because

{it*s five of clock and they may be expecting you? All right.

Well, let’s do trhis. We'll give you an opportunity to make a

call before the jury begins their deliberations. All right?

go if y'all will just make provisions for that. To our

'1altexrnates, wWe appreciate your longsuffering and patience and

please return to your area.
{Whereupon, the jury exits the courtroom at 4:52 p.m.)

THE COURT: Ladies and gentlemen, the rest of us will be

in recess subject to the call of the jury.

p.m. until 5:23 p.m.)

THE COURT: lLadies and gentlemen, what we’ re going to do
is wefre just going to make a blind draw among the two
alternates. it appears that our jury has not been able to

reach a verdict this afternoon according to a message that

Tthey’ ve sent us and thus we are going to send the jury home

| E—

- 119~

{WhereupOn, there is a break in the proceedings from 5:53.
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and brihg tﬂéﬁ back toﬁérrowwﬁérning Eo"begin.tﬁeir
;'deliberations. Our two alternates wexre sequesfered. Wef re
lgoing to choose by random draw betweennthe +wo and have one of
them return tomorrow in the event we lose one of our jurors

overnight to illness or emergency or whatever may happen. 1s

ﬁjust at random from a cup in which we have those two names

| from the State?

MR. HIXSON: RNo, your Honox.

“THE COURT: And from the defense?

MR. BARR: No, sir.

THE COURT: All right, very good. Now, what I’m asking
yoﬁ +o do, Madam Clerk, if you'll just draw without locking

' from the two names in that cup. And you have drawn the name
of Ms. Morrison, wﬁo is Juror Number g5. And let’s bring our
 two alternates, if you will, and we'll seat them in the.—— in
the box.

(Whereupon, the alternate 3Jurors enter the courtroom at
5:26 p.m.}

THE COURT: And then while our alternates are coming in
fwe will bring the rest of the jury as well. All right,
‘1adies, please come join us, if you will, one more time to
;your seats. We're going to bring the rest of the jury in to
 sit with you as well.

{Wherenpon, the jury'enters the courtroom at 5;26 p.m.)

there objection ta drawing the name of a juror between the two }
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iof the jury, welcome back to the courtroom. We have received
}a message that you are unable to reach a verdict this

{ afternoon and what we! re going to do is we’re going to end

{the day and let you come back tomorrow morning and overnight
';have an opportunity te reflect upon youxr deliberations that
5you’ve had and come back tomorrow morning and see where you
istand. What we will do is we will ask you to be back at nine

| thirty tomorrow morning in the jury room.

Now, you probébly have noticed that they have been very

lalternate jurors, have remained with us and what they’ve done

is they’ve been sequestered in a room up front in the event

rhat one of you should have the inability te go forward, have

jan emergencys or something yould happen, and we certainly hope

1it would not. We were prepared in the event that it did.

f will tell you that we have now placed your two names

T randomly in a cup and we have made a blind draw and, Ms.
 Morrison, your name has been drawn and we would ask you to
treturn tOmMOITOW morning as well and we’re going to release Ms.

{port so that we will not have to bring both of you back

tomorrow morning. But, Ms. Morrison, if you would kindly

| return tomorrow morning and come to the courtroom, then we’ll

place you in the front room again. We’ll try net to just

THE COURT: All right, Mr. Fbrémaﬁ, ladies aﬁdﬁgéﬁtiemen~.

'these proceedings for the day and we’re just going to stop for :

gracious about it, that Ms. Por:t and Ms. Morrison, who are our -

o e AT
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11ittle bit more about tonight. please, when you go home, do
I'not undertake any type of investigation or analysis on legal

{points or factual points, whatever may have been occurring

:to review them, but we’ re going to keep them secure and give

{appropriate. If you would, put your juror tag on it as an

 leave you there Sifiing there with nothing to do. If you wish
‘to bring a book to read or whatever you wish, please do.

Now, ladies'and gentlemen of the jury, let me talk a

with the jury room. Just have a good evening. Free youxr

mind. Take a break and come back tomorrow morning and begin

I them back to you in the morning without reviewing them.
So if you want to close your book, feel free to. Flease

{write your name either on the first page or someplace that’s

iexcellent way to do that 50 that tomorrow morning you will be
able to pick the book back up. HNow, let me say the reason we
do that is to make sure we're all on the same wavelength.
Again, this is not for us to review your notes, your personal
| comments or thoughts, whatever they may be, because we will
-not do —— no one will do that, but this is to preserve the
confidentiality of jury proceedings and we will keep those
notes secure and give them to you in the morning.

Okay, Ms. Knox has —— with her years of experience here

has reminded me that it’s best not to leave your badge on the

again. We’re going to take up your notes and we!re not going

 book because it will have to be scanned in in the morning when :

. T
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.yoﬁ'ﬁgik"in the door. So if“§5ﬁ‘wbuld, jusf ﬁﬁt your hame on

the first page or somewhere on the front of the book if you

.can SO no one has to look into it even to identify whose it is
‘fwould be fine and we will look to see you tomorrow morning at
nine thirty-

Now, again please don’t discuss this with your loved ones §

at home what’s happening because that would be inappropriate

because clearly you’re a jury under deliberation at this time.
{All xight, any guestions from our jury about scheduling?

Then, Ms. Port, as you leave, ma’am, I will come down and |
éshake your hand for my expression of gratitude for your -
éservice and then we’ll see the rest of our jurors tomorrow

imorning. Wefll remain where we are as you depart the

courtroom. Have a good day and someone will take up your
books as you’ re leaving —— leaving the jury box.

and I hate to tell you this again. It was raining when 1

last looked outdoors. Hopefully, it stopped in the last

couple minutes.

(Whereupon, the jury exits the courtroom at 5:31 p.m.)

THE COURT: All right, ladies and gentlemen, we will be

Eﬁn recess. The staff will be in —— please be in by nine and
—— pecause there will be other defendants —— other individuals
{herxe who will have bonds, pleas and other matters. We ll pick’

fup with the jury at nine thirty. This Court is in recess for

L the day--
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—inareupon, the P

roSeedings end ST 5:32 pom-
day-}

(Whereupon, the jury‘noteS‘are marked as court’s Exhibit

Number 1.}

~—— END REQUESTED FRANSCRIPT —=~
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¥, the undersigned, Krystal Jd. smith, Official} Court
“Reporter for the Twelfth Judicial Circuit of the State of
foouth carolina, do hereby certify that the foregoing is a
%true, accuxate, and complete Transcript of Record of all the
i proceedings had and evidence introduced in the hearing of the
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All requests for a copy of the enclosed transcript
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P.0O. Box 762
Conway, SC 29526
P-R-0-C-E-E-DI-N-G-S
THE COURT: This is State versus Terron Dizzley
before the Court regarding Case No. 2009-GS-22-0078.

The Court received a pro se emergency motion for

alterations, modification, amend, reconsideration and

rescission of order in support of proposed of ex parte
motions for emergency petition for immediate release
of Terron Dizzley persaunt to double jeopardy, lack of
trial court's jurisdiction to impose sentence.

You are Mr. Barr?

MR. YARBOROUGH: Mr. Yarborough.

THE COURT: I apologize. You represent
Mr. Dizzley?

MR. YARBOROUGH: I do, Your Honor.

THE COURT: I apologize; your first name?

MR. YARBOROUGH: William, Bill, either way,

Yarborough.

THE COURT: We are here today —-- what is this?
MR. YARBOROUGH: Your Honor, the South Carolina
Court of Appeals sent this back down to develop a

record and discuss —-- the petition would say a
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judgment, a judgment of acquittal. I think it is an
argument under a double jeopardy standard, and so that
motion was raised post-trial, but before the appeal
was perfected. Then, when the appeal was sent to the
supreme court for the first time, the supreme court --
Mr. Dizzley filed a motion saying, whoa, wait a
second, I filed a motion for an acquittal, and they
sent it back for a record.

Judge, I think you signed an order, which goes
into that, saying this was already ruled on and the
Court has to have the record more developed.

THE COURT: Oh, all right. So what is before me
now? What are you asking me to do?

MR. YARBOROUGH: What we're asking you to do is
to —— Mr. Dizzley would explain it as an emergency
petition to have him released from prison because he's
being held under a double jeopardy standard.

THE COURT: All right. What is the crime that he
says he's already been sentenced and served his time
under or has already been acquitted for?

MR. YARBOROUGH: He believes he was already
acquitted of a 2009 murder.

THE COURT: Okay. As I understand the transcript
from that trial -- is this the one where there was a

mistrial?
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MR. YARBOROUGH: That is correct, Your Honor.

THE COURT: So it is not an acquittal; it was a
mistrial.

MR. YARBOROUGH: Well, that is where -- when
Mr. Dizzley filed his motion, he cited to the record
where -- during the hearing, before there was a

mistrial that was granted, Judge Baxley goes into a

relatively long statement that at that point -- and it
is on Page 314 of the transcript -- but at that point
Judge Baxley says that State's -- there is a strong

message that the State has not met their burden of
proof.

THE COURT: Exactly.

MR. YARBOROUGH: After I first looked at this,
Your Honor, I thought that probably is not correct;
but as I reviewed the transcript, that was a pretty
direct statement on the strength of the State's case.

THE COURT: Yeah, but he goes on to say the way
this process actually works is up to the Solicitor as
to whether they will dismiss the charge, or whether
they will retry this case, or perhaps redevelop the
charge in some way.

MR. YARBOROUGH: Your Honor, I think once he says
that the State has not met their burden, it's over.

The case 1s over. Anything after that, double
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jeopardy attaches. That is what Mr. Dizzley has been
filing motions about for years, and I think at this
point the supreme court has asked this Court to make a
record to determine if that ruling was correct or not.
So I think that there is a couple of standards here;
One, did Judge Baxley make that ruling? Did he say
that?

THE COURT: Let me ask you, and I apologize for
interrupting and I'1ll let you fully argue your motion,
but was this a jury trial?

MR. YARBOROUGH: It was.

THE COURT: And it resulted in a hung jury?

MR. YARBOROUGH: Mr. Dizzley, for years, since --
since he was retried has filed motions over and over
saying, look, you all did not have the authority to
try me that second time.

THE COURT: I understand that arqument, but I'm
talking about the first trial. Because the law is
clear: If you have a hung jury, the judge declares a
mistrial, and then they can try him a second time if
it is a hung jury where the jury could not reach a
unanimous decision. Now, after a second hung trial,
they can't try him a third time.

Now, if this was a bench trial and the judge said

they have not carried their burden of proof, then I
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agree with you, double jeopardy. So I'm trying to
figure out what happened in that first trial to
determine whether or not jeopardy attached. Was the
mistrial granted from the finding by the Court, or
because the jury could not reach a unanimous verdict
of guilt or innocence?

MR. YARBOROUGH: Exactly, Your Honor. And that
is where the second part of Mr. Dizzley's argument --
it somewhat bounces around a little bit, but you came
to the exact place that I came to: Was there a
manifest necessity at that point to declare a
mistrial? At that point, there is nothing in the
record. I've gone through it and there is nothing on
the record that shows that Judge Baxley polled the
jury, talked to the jury, anything. What happened is
they came in -- the jury was out a couple of hours.
They give the Allen charge. He brings them back the
next morning, they are here for a little while, and
all the sudden, on the record, Judge Baxley declared a
mistrial.

THE COURT: So the jury never came back out the
second time as a hung jury after the Allen charge?

MR. YARBOROUGH: I don't want to mislead the
Court --

THE COURT: That is an important issue.
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MR. YARBOROUGH: Yes. Okay. I think what your
statement is, is correct. But I would have to go
back. It is on Page 319. If you will give me a
second, because I don't want to misstate something to
the Court.

THE COURT: Typically, the jury comes out, they
say we cannot reach a unanimous decision, the judge
gives them an Allen charge, send them back out. If
they comevback out a second time saying they can't
reach a unanimous decision, then the judge is
compelled by law to issue a mistrial, and then the
State can retry the case, if the State chooses to; is
my understanding.

MR. YARBOROUGH: Your Honor, I think that your
interpretation of what you just said is correct, but I
think there is more -- and the supreme court has been
looking at Allen charges over and over and the
procedure, so I think that is partially what we have
going on here. First, we're not arguing that the
Allen charge was not a good Allen charge; so we're not
there. What we're arguing is that when the Allen
charge was made, and then the -- Judge Baxley
dismissed the jury, was there a manifest necessity at
that point to dismiss the jury? I think -- there is

nothing in the record. I'm looking. It is a Page
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313, 314 of the tramnscript. He brings them back out,
but there is qothing —-- if you look, there is nothing
on the record at that point. He just -- he says they
received a message.

(A brief pause in the proceedings.)

MR. YARBOROUGH: Yes, Ypur Honor, South Carolina
Code Section 14-7-1330 gives a suggestion and an
outline where Allen charges have been made and what
they are, is to ask the jury whether they believe
further deliberations would allow them to come to an
unanimous verdict. I think the judge has to do more
than what is in that section. I mean, I know you just
read it, but I think there is more to it. I think the
judge —-- maybe the question is: Do they poll the
jury? Whatever it is, I don't think there was enough,
and I think the record is clear there wasn't enough.

I think it is interesting, and I want to go back
to the original argument where I think Mr. Dizzley is
correct when he says if the judge made a ruling on the
record that the State had not met their burden --
which I think that is what he said -- and there had
been previous directed verdict motions made -- there
had been -- I think at that point there is a strong
indication that he's not guilty.

Second, we're still in this Allen charge argument
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mode, and at that point he needs to do more than just
come in and do an Allen charge and say, okay, I've
given you an Allen charge, go back and deliberate.
Bring them back in, because this is Mr. Dizzley's
first chance at having a chance to have his case
presented. First one is usually the best bite at the
apple. That's the case. That's where everyone comes
in. So, at that point, I think that the case was over
and double jeopardy attached.

THE COURT: ©So what should Judge Baxley have done
that he didn't do?

MR. YARBOROUGH: I believe he should have polled
the jury.

THE COURT: About what? They said they didn't
have an unanimous decision. .You can't poll them and
say who votes guilty and who votes not guilty.

MR. YARBOROUGH: No. You can say, look, is there
anything else I can do? That is -- the first thing
you would do on an Allen charge -- clearly, they come
back in and say they are hopefully deadlock. You give
them the Allen charge, then he comes in and says, Is
there anything I can do for you today that would help
you reach a verdict? That is the question. You make
a record at that point. Then you send them back in

one more time, and you give them another shot.
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I just don't think -- and you also have to look
at, Your Honor, really, in deliberation time, you are
talking about two-and-a-half, three hours, maybe
three-hours—and—-15-minutes; it is hard to tell because
there is breaks and stuff. You have the transcript
from the afternoon saying it was three hours, but a
lot of that is questions going back and forth. Then,
the next morning, I don't think that they are long at
all. I think that Mr. Dizzley's case needed more
determination than that at that point.

THE COURT: All right.

State's position?

MR. YARBOROUGH: Can I say one more thing?

Mr. Dizzley asked me to argue that the State does not
have the right to address the Court in this matter, so
I'm putting that on the record. He thinks that double
jeopardy is attached, and that he's being held
illegally; so I made my motion.

THE COURT: What supports that argument? Give me
the law or the case law or what says that the State
cannot participate in this motion.

MR. YARBOROUGH: I think that there is a number
of cases out there —-- can I have one moment with him,
Your Honor?

THE COURT: All right.
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(A brief pause in the proceedings.)

MR. YARBOROUGH: Mr. Dizzley had thought about
that argument before and he has given me several cases
that he wanted to argue: Farm Food versus United
States, 369 U.S. 141.

THE COURT: What does that case say?

MR. YARBOROUGH: A verdict of acquittal was a
final and could not be reviewed or error otherwise
without putting the defendant twice in jeopardy. 1It's
just é number of double jeopardy cases.

THE COURT: Do any of them say that the State
cannot participate in a motion hearing?

MR. YARBOROUGH: Your Honor, I think
Mr. Dizzley's position is that at that point jeopardy
had attached.

THE COURT: I undefétand. Forgive me for
interrupting. The problem is I think he thinks he
knows the law and he's getting you to argue his
position when it is contrary to what the law says. I
think he thinks that he's been subjected to double
jeopardy and, therefore, the State cannot participate
in any post-trial motions, that they cannot offer any
counter arguments, and that I'm just to release him
from jail because he thinks he's been put in double

jeopardy. I think he misunderstands what the law is
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and he's getting you to put that misunderstanding in
the record, which, quite frankly, as an attorney, you
cannot mislead the Court and argue points of law that
are legitimate arguments.

MR. YARBOROUGH: Your Honor, none of the
arguments I made previously were not legitimate
arguments. As I stated, my argument about her being
able to argue this motion, I said that was
Mr. Dizzley's position.

THE COURT: Exactly.

MR. YARBOROUGH: I don't mean to offend the
Court. That is what I was trying to explain the Court
and leading the Court to know why I was making that
argument.

THE COQURT: But you acknowledge that the State
can participate in this motion here?

MR. YARBOROUGH: Your Honor, I have beeh
practicing law for 35 years, I know the answer to that
question, but Mr. Dizzley wants me to say no.

THE COURT: I know he wants you to say that,
because he doesn't know the law. Someone needs to
explain to your client that you are no different than
a lawyer (sic) that performs surgery. You know how to
perform the surgery, and you can't do something that

you know is going to kill the patient even if the
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patient 'is saying this is how you are supposed to do
it. As a surgeon, you are to do it the proper way.

As a lawyer, you follow the law and do what is proper,
and if your client is mistaken, because he's not
educated in the léw and doesn't know the law, that
doesn't mean that he still gets to argue contrary to
the law.

MR. YARBOROUGH: Yes, sir, Your Honor.

THE COURT: All right.

Anything else?

MR. YARBOROUGH: He was asking me, Your Honor, if
he could argue his case.

MS. RICHARDSON: We're talking about hybrid
representation here. We do have a letter of
representation.

THE COURT: Mr. Yarbrough, how did you get on the
case? Appointed?

MR. YARBOROUGH: ©No, sir; it is family.

THE COURT: ©No; that is hybrid representation.

MR. DIZZLEY: Excuse me, Your Honor. The United
States Supreme Court --

THE COURT:‘ No, sir. No, sir.

MR. DIZZLEY: —-- versus Johnson says that I'm
allowed any time I make an allegation or a motion that

I'm illegally incarcerated and I have a right to argue
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my case; that is a United States Supreme Court case
called --

THE COURT: And South Carolina Supreme Court says
you are not entitled to hybrid representation. You
can represent yourself or you can have an attorney.
An attorney was hired to represent you. You can't do
hybrid representation. So only Mr. Yarbrough can
argue your case.

MR. YARBOROUGH: Thank you, Your Honor.

THE COURT: All right.

State's position?

MS. RICHARDSON: Your Honor, first of all, there
is another issue of representation. We have what
appears to be non-lawyers who are also signing as
petitioners on this case: Gwendolyn Frazier
(phonetic) and Laquetia Felder (phonetic) have signed
some of the legal pleadings and motions in this case,
and I would ask the Court to inquire whether --

THE COURT: Are any of them licensed to practice
law in the State of South Carolina, Mr. Yarborough?

MR. YARBOROUGH: When I became involved in the
case no one filed anything, that I'm aware of, Your
Honor. I don't know anything about any of the other
stuff.

THE COURT: 1Is Gwendolyn Frazier here?
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MS. FRAZIER: Yes, sir.

THE COURT: You are Ms. Frazier?

MS. FRAZTIER: I am.

THE COURT: Are you licensed to practice law in
the State of South Carolina?

MS. FRAZIER: No, but we --

THE COURT: That is all I need to know.

MS. FRAZIER: No, sir.

THE COURT: Is Lagquetia Felder here?

Ms. Felder —-- you are Laquetia Felder?

MS. FELDER: Yes, sir.

THE COURT: Are you licensed to practice law in
the State of South Carolina?

MS. FELDER: No, sir.

THE CQURT: Thank you very much.

Ms. Richardson, go ahead.

MS. RICHARDSON: We ask that the clerk not accept
filings that are made. Now, Mr. Dizzley did sign some
of these, but there are things that are filed with
just their signatures.

THE COURT: All right. Anything further
regarding this double jeopardy motion?

MS. RICHARDSON: Your Honor, I'm assuming this is
probably why the State was not served on a lot of

these pro se motions, that they feel that the State



10
11
12
13
14
15
16
17
18
19
20

21

16

didn't have a right to be involved, but, Your Honor --
what happened, Your Honorlis correct. The case was
tried, there was a hung jury with an Allen charge, the
jury came back and said they were deadlocked, and a
mistrial was declared. What we have attached from the
defendant in his pro se motion are portions of the
record. It is not a complete record of what happened.
They are actually —-- you will have pages —-- in that
portion, there are a couple of pages that are missing.
But, Your Honor, what it appears to me is they are
taking what happened out of context and just using one
statement by the Court in saying it is a ruling, when
clearly thgt was not a ruling by Judge Baxley if you
look at the record as a whole.

There were discussions. The jury was out on one
day. They came back the next day and deliberated, it
appears, until after lunch when they came back and
said they were deadlocked. The judge denied the
motion for directed verdict.

What it appears the judge did was sort of just a
conciliatory statement to the jury; like, don't feel
bad about what happened. He did make that statement
saying, "That's a strdng message to the prosecution
that they are unable to meet their burden of proof to

the extent that they can bring back a unanimous
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verdict," which is not the same standard as a directed
verdict or saying there is no evidence that the jury
could find. This is more of a
taken-out-of-context-conciliatory speech to the jury,
pretty much like you did your job. It is not a
finding that there was insufficient evidence for it to
go to the jury. It was not a finding that a directed
verdict should be reached or even if they come back
with a guilty verdict that there should be some sort
of post—-trial verdict that there was not sufficient
evidence. So it's just taking that statement out of
context when the judge clearly ruled that it was not a
situation of directed verdict, and that the State
would have the ability to retry.

What we don't have is the second trial transcript
to see if this issue was raised then. 1I'm learning
today there were multiple post-trial motions. I don't
know if this was raised in PCR or ruled on previously
by the Court as well; but, clearly, this is just a
statement, one statement, taken out of context.

The reason we're here today is he filed this ex
parte motion. Your Honor ruled on it and issued an
order. He filed a motion to reconsider your denial of
his motion. Then he filed an appeal, which was not

timely, but Your Honor denied -- basically said I
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don't have jurisdiction to hear your motion to
consider because you filed an appeal. The Court has
sent it back saying you would have jurisdiction to
hear his motion to reconsider your denial of his
post-trial double jeopardy motion. So what we're here
for today is a motion to reconsider your denial of his
previous motion.

THE COURT: Mr. Yarbrough, anything in reply?

MR. YARBOROUGH: Your Honor, I get back and say
that reading the record, if the acquittal appears to
be -- and I would make an argument it is double
jeopardy —- that at that point everything stops and it
is insufficient to convict the defendant. So this is
before the Court arguing that -- and we're asking for
a factual finding that a necessity is established that
there was no criminal culpability based on the record
that we see.

Judge, there are a number of cases all through
South Carolina and the United States Supreme Court
that talk about double jeopardy; so that is the first
part of the argument. We disagree with the State's
position. The second part is that there was no
manifest necessity to declare a mistrial at that
point. Your Honor, I think those are pretty strong

arguments, and I think what the -- I'm confident the
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court of appeals is asking this Court to make a record

and determine whether or not those issues were

developed properly for trial.

THE COURT: I'm going to deny the motion. I find

that the defendant's first trial ended in a mistrial;
therefore, double jeopardy did not attach. Further,
the current motion is filed by individuals not
licensed to practice law in the State of South
Carolina. On both of those grounds, I'm denying the
motion.

MR. DIZZLEY: Your Honor, can I -- can I ask -—--

THE COURT: No, sir.

MR. DIZZLEY: I have a right to argue my case,
Your Honor.

THE CQURT: No, sir. We're done.

MR. DIZZLEY: So if I was to relieve my lawyer
right now, can I argue my case?

THE COURT: Not right now. It was heard and
ruled on; you can't go back. See, I think that is
where you misunderstand, Mr. Dizzley. You think that
because the outcome isn't what you want, then you can
keep litigating like this, and you can't do that.
Your argument ——

MR. DIZZLEY: This is mischaracter (sic) of

justice has gone on.
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THE CQURT: We are done fof -—

MR. DIZZLEY: United States wversus Martin Supply
that labels do not control the analysis of whether a
judge's verdict is a judgment of acquittal or not.
The record cleafly shows you are looking at this label
that you declared a mistrial. The law specifically
states that —-- here, we know the trial court acquitted
evidence, not because it came with the word "acquit",
but because it acted on the view ﬁhat the prosecution
failed to prove its case. The law specifically states
that a judgment of acquittal encompasses any ruling
when prosecution failed to prove its case. At that
point, the jury terminates upon my case. U.S. versus
Scott, which specifically states that a judgment of
acquittal, whether based on a jury verdict of not
guilty or on a ruling that the evidence is
insufficient to convict, or that the State failed to
meet the burden of proof, terminates the prosecution
and the jurisdiction of my case. The landlock
precedent case on double Jjeopardy is ex parte which
explains that once the judge made a ruling that the
State failed to meet their burden of proof, that the
jurisdiction terminated upon my case and that any
second trial was without jurisdiction, and any

sentence imposed to me pursuant to the second trial
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was void for power and holds no legal authority to
hold me in prison.

You are simply looking at the label. And Lee
versus United States also states that whether the
judge labels this ruling a mistrial, a declaration of
a mistrial, a hung jury, a continuance, it does not
matter. What matters is when you evaluate whether a
judgment of acquittal is the substance of a ruling.
It specifically says that labels do not control the
analysis of whether the decision of dismissing a
criminal case bars retrial under double jeopardy
clause; rather, the surface of the decision does.
United States Supreme Court, which is the highest
court in this land, determined that -- held that a
mistrial directed verdict based on a trial court's
requirements an extra element of defense, most
relevant here, an acquittal encompasses any ruling
that the prosecution's proof is insufficient to
éstablish criminal liability.

This is a South Carolina Supreme Court case:
State versus Gregory. The judge ruled that on the
merits of this issue it is civil. He said it's civil.
The circuit court found the State failed at trial to
meet its burden of proof and ordered a new trial.

Petitioner contends correctly that under these
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circumstances, a second trial in magistrate would
violate a double jeopardy clause. This is the same
issue I'm raising. In Gregory, he says it ié simple:
The review of Court determined that the State failed
to meet their burden of proof; therefore, a second
trial will violate my double jeopardy rights.

State versus Clifford, United States Supreme
Court case, reversal conviction based on legal
insufficiency of evidence. This matter is remanded to
the Court for instruction to enter é verdict of
acquittal, citing the United States Supreme Court case
Burks versus United States.

In that case, the Court ruled that double
jeopardy clause for a second trial for the purpose of
affording the prosecution another opportunity to
supply evidence, which it failed to in the first
proceeding, overruling the prior decisions. The Court
held that the double jeopardy clause precludes a
second trial once the reviewing Court found evidence
was legally insufficient, and the only just remedy
available is for the Court to direct an order of
acquittal -- the only just remedy.

When Judge Baxley made a ruling and stopped my
trial and said that -- he did not stop my trial. He

said it three times. He said I'm not stopping your
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trial because it is your fault of the jury that you

can't reach a unanimous verdict. He said he's
stopping the trial because this is-a strong message to
the prosecution that they are unable to meet their
burden of proof to the extent they can bring back an
unanimous verdict of guilty. That is a judgment of
acquittal.

MR. YARBOROUGH: We have it all on the record.
We've argued it.

MR. DIZZLEY: Your Honor -—-

MS. RICHARDSON: Your Honor, at this point, I
would object. You've already made your ruling and
given him sufficient time.

THE COURT: I've made my ruling. I mean, he's
just rambling on, but I'm -—-

MR. DIZZLEY: I'm just rambling on? The law
specifically states that any time a judge makes a
ruling thaf the State failed to meet their burden of
proof, that the jury determines upon my case, that's a
judgment of acquittal, sir. You are not giving me an
opportunity to argue the rest of my issues.

The law states that I have a right -- United
States Supreme Court, Private (phonetic) versus
Johnson says I have a right to argue my case.

MR. YARBOROUGH: We've argued the motion thaﬁ was
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here today. We've argued that.

THE COURT: All right.

MS. RICHARDSON: Do we need to prepare an order?

THE COURT: I did a Form 4.

MR. DIZZLEY: This Court is holding me. The
§outh Carolina Depértment of Corrections has no legal
authority to hold me in prison, sir, which is
kidnapping and false imprisonment -- kidnapping and
false imprisonment. The law is clear that the
jurisdiction terminated upon my case, United States
versus Scott, U.S. versus Martin Linda Supply --

DEPUTY: Sir, get your things.

(Whereupon, the hearing concluded.)
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