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QUESTIONS PRESENTED FOR REVIEW
Did the Court of Appeals overlook or misapprehend the authority of Collins v. Sigmon, 299
S.C. 464, 385 S.E.2d 835 (1989) which holds that an order on a motion to amend is not generally
immediately appealable ?
Also did the Court of Appeals err in refusing to consider the request for reinstatement and

petition for rehearing and in sending the remititur on the same day of its decision to decline to act on
rehearing April 10, 20237

STATEMENT OF THE CASE
This mortgage foreclosure action was commenced by the Respondent's filing of a Lis Pendens,
Summons and Complaint on August 1, 2014. Petitioner served and Amended Answer and
Counterclaims alleging respondent had breached the implied duty of good faith under the mortgage
contract and asserting the affirmative defense of unclean hands. Respondent served a Reply to the
Counterclaims.

An order of reference was entered. A judgment of foreclosure was granted by the Special
Referee. Petitioner filed La motion to vacate this judgment which was granted. Respondent filed a
motion for summary judgment which had an affidavit attached. Respondent filed an additional affidavit
at the time of the motion hearing, and another affidavit pursuant to an order allowing further materials
to be submitted. Petitioner filed counter affidavits as the summary judgment process unfolded.

The motion for summary judgment was granted in part and denied in part. However, Petitioner's
Counterclaim alleging respondent had breached the implied duty of good faith under the mortgage
contract and assertion the affirmative defense of unclean hands remain viable and to be tried.

The Special Referee granted Respondent's first motion to amend based in part on Respondent's
assertion in its first motion to amend that “Plaintiff seeks only to change the name of the plaintiff based

upon a transfer of interest and does not plead any new claims.”



However Respondent filed a second motion to amend, seeking to plead new claims,despite their
earlier disavowal of this intention, which was granted in an order dated January 9, 2023. The Notice of
Appeal was timely served on February 8, 2023.

The Court of Appeals issued its sua sponte Order dismissing this appeal before any briefing
had been done and without creation of a record on appeal. This order of dismissal was filed March 1,
2023. Appellant was not notified of this decision, via email, on March 1, 2023. A timely Petition for
Rehearing was filed via email. Petioner inadvertently failed to pay the required $50 filing fee, and
overlooked the single email reminder sent regarding the filing fee, which was showed the sender's
personal name, rather than any indication that it was from the Court.

Petitioner learned in an April 10 email that the Petition for Rehearing would not be considered.
Petitioner moved promptly to correct his oversight, and filed a Request for Reinstatement on April 18,
2023 along with hand delivering the filing fee for both the reinstatement and the Petition for Rehearing.

Via correspondence on April 19 the Court of Appeals indicated that it would take no further
action on either rehearing or reinstatement, because the remittitur had already been sent. Since the
Court of Appeals acted on April 10, 2023, returning the remittitur the same days was premature under

Rule 221 S.C. Rules of Apellate Procedure.

ARGUMENT
The Court of Appeals overlooked or misapprehended the authority of Collins v. Sigmon,
299 S.C. 464, 385 S.E.2d 835 (1989) which holds that an order on a motion to amend is not
generally immediately appealable.
The Supreme Court's use of the qualifier “generally™ in the Collins holding is important. The
Court has said any number of issues are not immediately appealable, without qualification. The use of

the additional qualifier should be interpreted as having been done with intention, and meaning ascribed

and effect given to the additional term.



Giving effect to the word generally supports the conclusion that there are exceptions to the rule
that such orders are not immediately appealable. Appellant asserts that full briefing and a record on
appeal are necessary to consideration of whether this particular order is immediately appealable.

The procedural history of Collins itself reinforces this assertion:

“Collins appealed this Order, and Sigmon sought to dismiss the appeal, claiming that the Order
was interlocutory and not appealable. We ruled that the Order was not interlocutory, denying Sigmon's
motion to dismiss Collins' appeal. “ Collins at 466

Then Collins was assigned to the Court of Appeals and :

“The Court of Appeals dismissed the appeal as an attempted appeal of an interlocutory order.
We granted certiorari and vacated the Court of Appeals' dismissal.” Collins at 466

Finally, the Supreme Court considered the merits and held:

We hold now, having the benefit of the entire record and the briefs of the parties, that the
order of the trial judge is interlocutory, but we also express our view that the trial judge erred in his
ruling on the res judicata issue. Collins at 466 (emphasis added)

The fact that the Supreme Court referred to the importance of briefs and a record to their
decision is important given the stage at which this appeal is being dismissed. Further, like in Collins,
guidance can be given to the trial court on the issues that briefs will raise, such as whether judicial
estoppel bars respondent from filing a second motion to amend and add additional defenses shortly
after after their first motion to amend which was granted contained the assertion that the first
amendment would not subject the Appellant to additional defenses. The briefs will also raise the trial
court's failure to allow Appellant to amend as a matter of fundamental fairness after granting
Respondents a second chance to amend.

Petitoner asserts the the procedure should be the same as in Collins, a full set of briefs and a
record on appeal being in place before a decision on whether this order is an exception to the basic rule.

3



CONCLUSION
For the foregoing reasons, this Court should grant certiorari, vacate the orders of the Court of

Appeals and direct that the briefing schedule and creation of the record on appeal should move

forward.
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