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STATEMENT OF ISSUES ON APPEAL

1. Whether the Administrative Law Court erred in failing to apply the statutory
‘meaning of “community supervision: program” to the facts before it and instead
' 'deferrmg to Respondent’s 1nterpretat10n of that term.

2. Whether the Administrative Law Court’s f'mdmg is supported by. substantlal evidence
contained in the Record on Appeal '

- 3. Whether the AdministrativeLaw Court erred in considering, and basing its Final
Order upon, facts which were not contained in the Record on Appeal.

INTRODUCTION

In this appeal ani inmate challenges an Admrmstratwe Law Court Order fmdmg the Parole
_Board’s most recent decision denymg parole Was a “routine demal of parole » While this appeal
raises multiple issues ofboth law and faet, at its core are two simple issues South Carolinia’s courts
have already addressed: Where the General Assembly»'has previded a -statutory deﬁnition for a ’ -
. term, the Adminjstrative Law C'ourt may not disregard the: statute’s 'un_amBigrious meaning and
'defer to an admimstratlve agency S mterpretatlon of that term, and the Admrmstratwe Law Court,
‘31ttmg in its appellate capa01ty, may not render a dec151on based on facts Wthh are not in the

Record on 'Appeal. -

STATEN[ENT OF THE CASE

‘Appellant Charles J Madden appeared before the Parole Board (the “Board”) for his most

recent parole hearing_ on July 13, 2022. After his hearing, the Board voted _4—'1 to deny parole.

o otice of Rejection R. _) The Board issued its Notice-of Rejection on Jul'y 14, 2023, stating that .

it den1ed parole in part based on Appellant s “failure to successfully complete a community

' supervrslon program.” (Id R _)



~.

Appellant appealed the Board’s- decision to the Administrative Law Court (“ALC”). Prior
to submitting briefs, the 'Appellant moved the 'ALC to supplement the record‘ on appeal.
- Respondent, the South Carolina D_epar‘tment of Probation, Parole, and Pardon Services opposed the |
motion, .arguing that all‘ informatlon beyond its Notice of Rejection' was irrelevant to the ALC’s
review. (Motion to Supplement, R._;' Memo Opposing Motion_to Supplement, R_) The.ALC
agreed with the Dep'artment and found that material extrinsic to the Notice of Rejection was
beyond- its review and, per SCALC Rule 61»,' the Notice of RejectiOn and Respondent’s _C_riteria'for
: Parole C_onsideration tuere the only document's to be included in the Record on Appeal. (ALC
Order Denying Motion o Supplement; -Rj._)t
Appellant’s arguments before the ALC centered on thejfact that- :“'community supervision
~ program” isa statutorily' defined term and, by the .plain languageof the statute, Appellant is neither
v:permittednor required to complete a community supervision program as a condition of his release.
~(Appellant’s Brief to ALC at pp- 3—6 R Appellant’s Reply Brief to ALC at. pp 1—4 R.).
Because he is neither required nor ehglble to part101pate ina communlty superv131on program the
. Appellant has never part101pated in, much less failed. to successfully complete, such a program.
(Appellant’s Brief to ALC at pp. 3-6, R._). Even assummg_the provisions of the commumty

supervisionv program were applicable to-the Appellant, the statute isa prospectiv'e statute that was -

not enacted until after the Appellant was sentenced and therefore he cannot be requ1red to .

complete such a program (Id R. _) Consequently, the Board’s finding of fact that the Appellant
failed to successfully complete such a program is clearly erroneous, and its dec1s1on to deny- him
parole based on this finding is plam, error and V1olat1ve of several of Appellant’s nghts. The

Department argued in resp'onse_that the term “community supervislon program” is a “broad phrase”



encompas_sing any form of supervised release. (Respondent’s Brief to ALC at pp. 2-3, R._). The
Department then pointed to a probation revocation from 1982 (a fact which was not properly in the
" tecord before the court) as ifactnal' support.fo_r its finding that .Appei_lant failed to successfully
complete a'communi_ty supervision program. (Id.atp.3,R. _’),3' |

* After reviewing the :parties’ briefs, the ALC issued an Order of Remand on February 14,
2023. In its Order, the ALC noted a statutory definition of cozhmunit;t supervision proéram exists,
South Caro_lina statntes_ 'and-ca_se_ law ove_rwhelmingly sﬁpports Appellant’s position, and that the
use of %orhmunity superVision prograrn” to refer to probat.ion:woul'd be “Curious under the facts of
thls case.” (ALC Order of Remand at p. 4, R.). The ALC further noted, in footnote text, that it
.Was unable to find any -mstance of ‘community superv151on program ” used synonymously with
probation in South Carohna statutes or case law » (Id atp.4 nl, R_) Despite this, the ALC"
.oplned that the “phrase commumty super.v151on program “is not well estabhshed”. and remanded
the case, reciuesting RespOndent to elucidate its -'interpretation of the term “commuiiity supervision
program.” (Id at 4-5, R_) Unsurprtsingly, on March 2, 2023, the Respondent issued an Order
stating' itheld a rneeting on the issue and its use of “community supervision program” was intended
~ to mean, in effect, what its attorneys’ brief argued it meant. (Parole Bo’ard Order of March 2, 2023,
at 1 p. 2,R.). |

The ALC issued its Final Order in this matter on March 23, 2023 fmdmg Respondent’s
ﬁndings of fact were not clearly €IToneous and its decision constltuted a routine denial of parole.
(ALC Final Order at p. 5 R _) The ALC’S declslon was based on its acceptance of Respondent S
1nterpretat1on of “community superv1s1on program * and the Board’s assertlon that it was referrmg

to Appellant’s 1982 probatlon revocation (Wthh was not part of the fecord properly - before the



_courtj when it found Appellant”had fail‘ed to _successfully complete' a community supervision |
program. (Id at Pp- 4—5 R_)

Appellant served h13 Not1ce of Appeal on the Department and the Admmlstratwe Law
| Court on Apl‘ll 20, 2023, and now respectfully asks th1s Court to reverse the ALC S Fmal Order :

: and require the ALC to issue an order remandrng tlns matter to the Board for the Board to grant

o Appellant 'Parole. Ini the alternative, Appellant requests_ this Court reve_rse the ALC’s ‘de01s1on '

- below and require the ALC to»iss,u'e an order rer'rranding this matter to the Board for a new hearing
to be conducted in complianee with .th:e: statutOrily mandated‘process.

| STANDARD OF:REVIEW

The Admunstratwe Procedures Act sets. forth the standard of appellate review for cases .
decided by the ALC in S.C. Code As. § 1—23—610(B) | |

The review of the adm1mstrat1ve law judge's order must - be
confined to the record. The court may not-substituté its judgment
for the judgment of the administrative law judge as to the we1ght of .
the evidence on questions of fact. The court of appeals may affirm.
the decision or remand the case for further proceedings; or, it may
reverse or modify the decision if the. substantive rights. of the
petitioner have been prejudiced because the ﬁndlng, conclusmn or
- decision is: ’ :
(a) in violation of const1tut1onal or statutory prov151ons
(b) in excess of the statutory authority of the- agency, E
(c) made upon unlawful procedure; ‘
(d) affected by other error of law; '
(e) clearly erroneous in view of the reliable, probatlve and
. substantial evidence on the whole record; or
"'(t) arbitrary or capricious or character1zed by ‘abuse ‘of
drscretron or clearly unwarranted exercise of dlscretron

S C. Code Ann § 1—23—610(B) “Thus, [the Court of Appeals] can reverse the ALC if the findings
| are affected by error of law are not supported by substant1al evidence; or are charactenzed by

abuse of d1scret10n or- clearly unwarranted exercise of d1scret10n ” Schwzers V. S C. Dep tof Health



&. Emv't Control 429 S.C. 43 : 4§ 837 S.E.2d 730, 733 (Ct. App. 2019) (quoting Olson v. 8.C.
“Dep’z‘ of Health & Envz‘l Com‘rol 379 S.C. 57, 64 663 S.E. 2d 497 501 (Ct. App. 2008)) |

This appeal, whrch challenges the faclal validrty of Respondent’s Notice of ReJectlon |
presents a mixed questlon of law and fact: Whether the ALC correctly 1nterpreted the relevant

' "statutes and whether the ALC correctly apphed ‘those statutes to the facts' of this case. See Boggero

- v. 8.C. Dep’t of Revenue 414 S C 2717, 280 777 S E.2d 842 843 (Ct. App 2015). Consequently,

~ two standards of rev1ew are applled I
On ciuestions of fact an appellate court may not subst1tute its Judgment for the Judgment
Aof the ALC as to the weight of ev1dence and may reverse or modify an’adrmmstratrve de0131on only
. where the ALC s ﬁndmgs of fact are not supported by substantlal evidence. See, e. g, Torrence v.
lSC Dep't ofCorr 433 S.C. 633, 642 861 SE2d 36 4l (Ct App 2021) rehg denzed (Aug 4 :
A20_21), cert. denied (Aug. 3, 2022) (mternal c1tatrons ormtted).f South Carolin_a courts have- deﬁned. ‘
o “substantial'evidence” as is “evidence which, consider'ing the r_ecord as a whole, would allow
reasonable niinds to reach the conclusion that the adrninistrative agency reached.” Jtisher v.S.C
| Dep’t of Health & Env’z‘_Conlfrol, 39,3 S.C. 1:9‘8~,‘v210, 712 S.E.2d 428, 43él (2011) (citing Southeast
" Res Recovery,- Ine. v. e D‘ep'i ofHeazik & Envil C'omz‘riol,: 358 s.c.-402, 407, 595 S.E.2d 468,
7470 (2004)) “Substantral ev1dence is more than a mere sc1ntrlla of evidence, and the facts are not -
| : ;to be viewed “blindly from one srde of the case.” Orzgmal Blue szbon T axi Corp V. S C. Dep't of
Motor Vehzcles 380 S. C 600, 605 670 S. E.2d 674 676 (Ct App 2008) A. O szth C’orp v. S.C.
' 'Dep’t ofHeaZth & Env't Control 428 S C 189 201 833 S.E. 2d 451 458 (Ct. App 2019)
The ALJ ’S statutory 1nterpretations however are quest1on[s] of law subJect to de novo -

- review.” Barton v. S.C. Dep 't of Probaz‘ion ‘Parole & Pardon Servs., 404, S.C. 395, .4'14, 745 -



vS.‘..E.2d 110, 120 (2013) (r_eyersing ALJ’s acceptance of statutory interpretation proffered .by':

'Department)' Gebhaghan v. 8.C. Dep't of Emp. & Worlg"brce 439 S.C. 14, 28, 885 S.E.2d 422, 429 )
: : (Ct. App. 2023) Thus When adJud1catmg a questlon of law the substant1al evidence” test does |
not apply and the court may reverse the dec151on of the ALC where it is in y101at1on ofa statutory '
provision or ritis affected by an error of law » Id.; See also Barton at 414 745 S.E.2d at 120

In cases mvolvmg a state agency $ mterpretat1on of a statute the agency is entrusted with
h admlmstering, South Carolma s appellate courts generally g1ve deference the agency s
-mterpretatlon Jacks Custom Cycles, Inc. v. S C Dep't of Revenue 439 S C. 35 48, 885 S. E2d.
433 440 (Ct App. 2023) reh g denzed (Apr 26 2023) However where the plain language of a.
'statute or regulat1on 1s contrary to an agency ] mterpretat1on the court wﬂl reJect that
_mterpretat1on Id.; A. 0 szth Corp at 202-03, 833 S. E 2d at 458-59. Where the terms of the :
| “statute are clear, the court must apply those terms accordmg to. thelr literal meamng, courts may not y
disregard a statute’s plam language or resort to a forced mterpretat1on to expand or limit the scope
or meamng of a statute. Brown v. S.C. Dep’t of Healz‘h & Env't Control, 348 S.C. 507, 515, 560 '-
S.E2d 410, 414 (2002) (mternal 01tat10ns omltted) “An admlnistratwe construct1on affords no
_ basrs for the perpetuatlon of a patently érroneous appl1cat1on of the statute ”? Jack s Custom Cycles
e at 48, 885 S.E.2d at 40. |
When mterpretmg and applymg statutes and regulat1ons adm1mstered by an agency, South »

Carohna s appellate courts apply a two step process Kzawah Dev. Partners v SC Dep’t of
‘Health & Env't Control, 411 S. C 16, 32-33, 766 S. E2d 707 717 (2014) The court must ﬁrst
determme: wh‘ether,the statutdry or,regulatory language speaks directly to the issue an‘d; if so, _th'e :

| court must utilize th_e clear meaning of the statuteor regulation.'fd- (citing Brown v. Bi-Lo, Inc., . 3



354 S.C. 436, 440, 581 S.E.2d 836, 838(2003) (holding that where the plain language of a statute |
is -contrary- to the’ agencyls interpretation, the Court will reject the agency’s interpretation)).
Second, .and only if the. statute or regulation is silenit or amb'iguous, the court must then give

deference to the agencfr’s interpretation: assumirig'the interpretation is worthy of deference. Id.

~ (citing Chevron US.A., Tnc. v. Natural Res. Def Counczl Inc., 467 U.S. 837, 843, 104 S.Ct. 2778,

© 81L.Ed2d 694 (1984))

- ARGI:IME'NT‘

4 L THE ADMINISTRATIVE LAW COURT’S FINAL ORDER IS AFFECTED BY
ERROR OF LAW AND SHOULD BE REVERSED ’

The ALC’s Order remandmg thlS matter for the Respondent’s Board to “eluc1date” its
interrded meaning of ¢ commumty superv151on program > and the ALC’s subsequent reliance on -
: 'Respondent’s Board’s 1uterpretat1on of that: term, constitutes reverslble error. The ALC’S order is
in error be:eause the ALC ign(')red:the unarhbiguous statutory deﬁnltion of “commum'ty supervision
' prograrrl >and unproperly deferred to the Board’s 1nterpretat10n '

In appeals from denial of parole the ALC s1ts in an appellate capa01ty Cooper v. S. C
Dep’t of Prob., Parole & Pardon Servs., 377‘ S.C. 489, 497, 6611 S.E.2d 106, 110 (2008),
- :-rzbrogdtecl on o'ther grouﬂds' l)y Allen v S.C. Dep't of C’orr No ‘2.021—00'1:143 2003 WL 2778609
(S C. Apr 5, 2023) When mterpretmg and applymg statutes and regulauons administered by an '
‘ ';agency, South Carolma s appellate courts apply a two- step process. Kzawah Dev. Partners II at
© 3033, 7668E2dat717 :

The ﬁrst step of thls process requlres the Admmlstratlve Law Court to determine whether
L '-'the statthry or regulator’y :language speaks directly to.the issue arld, if s0, the court must appl_ythe

clear m_ea_rring”of the-statute or regulatlon. Id The second step, which should only b,'e.reached' if



the relevant statute is silent or ambiguous, requires courts to defer to the agency’s interpretation,
but only if the agency’s interpretation is “worthy of deference.” Id. ’

. a. The Administrative Law Court Erred by Failing to Find “Community Supervision
‘ Program” isa Statutorzly Defi ned T erm Appltcable in This Case.

The ALC erred by farlmg to apply the. unamb1guous statutory deﬁmtlon of ! comrn_unity ’
supervrslon. program” to the i issues presented., Under the two4stage ana1y31s set forth in _Kiawdh,
: “c.ourts interpreting and apply_tng a statute admin‘istere,d'by an ageney must first determine whether
the statute speaks directty to the issue and, if so, thel court must apply the statute’s clear meaning_. --
| .‘Id at 32-33, 766 S. E2d at 717; See also. Brown at 515, 560 S.E.2d at 414 (“Whlle the Court
_ _typ1ca11y defers to the Board's constructron of its own regulatron where as here, the plaln' '

vlanguage of the regulatron is: contrary to the Board's mterpretat1on the Court wﬂl reJect 1ts

j ':mterpretatlon.”) The court should defer to the agency’s mterpretatlon of a statute only if the
statute is silent or amblguous and may not resort to a forced mterpretatlon to either expand or limit
B Ethe statute S meamng Kzawah Dev. Parz‘ners 17 at 32- 33, 766 S E.2d at 717 Brown at 515 560
SE2dat414. | | |

In the case at bar, the. ALC completely t'ailed to apply \.the flrst step of the analysis. set forth -
-~ in Kiawah. vThe‘ ALC’s order of r_ernand notes Zthat “[i]n South Carolinajstatues and case law, the '
phrase [community superyision program] appears to be overyvhelmingly used in refe_renc'e to the
: 'statutoryjt:ommurﬁty superyrsion .pro;gram._”-((;)rd_er of Remand' at p. 4, R .). The ALC further
- noted it was unable to fmd any instances of the termbeing used synonymously 'With.“probation’?'in

e1ther statute or case. law (4. at p 4. 1, R_) The ALC Went on to state that “glven that the

- _'phrase 1n thlS state is most typrcally used 1n relatlon to the statutory commumty superv1s1on

program the use of the: phrase to refer to probatlon would be cunous under the facts of this case.’



(Id at p. 4, R.). Despite_ acknowledging that there is a ‘statutory definition of commum'ty

supervision program and noting the complete lack of support for the Board’s position the ALC did

not attempt to apply the statutory deﬁmt1on to the facts before 1t Instead the ALC found the

meaning of “commumty superv151on program was unclear, concluded it was unable to reach the -

:merits of the case before it, and remanded the matter to the Board for “further elucidation” as to
the basis for its ﬁnding (td. at p. 5).

“Community supervision program is, contrary to the. ALC S holding below, a statutonly
defined term that is apphcable to the facts presented S.C. Code Ann. §§ 24 21- 560 et. seq. sets
forth the p_arameters of the commumty supervrsion program and states the Respondent is the state ;
. agency respon51b1e for developing, operatmg, and overseeing the communlty. superv1sron program
S.C. Code Ann. §8 24-21—560(A)—(B) The Respondent is the state agency responsible for |
" determining the duration of an inmate’s commumty supervision program and the individual terms
and conditions of a prisoner’s participation'in the community supervision program. S.C. Code
Ann. § 24-21-560(B). The Respondent is also statutorily responsible for supervising .an inmate’s
_ participation in the community supervision program, and determining whether an inmate has
snccessfully' completed:a community _supervision‘program, violated its terms, failed to participate
| "'satisfactorily, or whether the inmate should appear before a court for revocation of the comrnuriity
. supervision progr'am Ici’ :

Critically to. the facts of this case, South Carohna law exphcrtly states that persons
sentenced to life nnpnsonment such as Appellant are exempted from partlcipatlon in a community
supervisionlprogram:

Notwithstanding any other provrsron of law, except in a case in which the
death penalt_‘y or a term of life 1mprlsonment is imposed, any sentence for



a "no parole offense" as deﬁned in Sejctien 24-13-100 must include any

term of incarceration and completion of a community supervision program

operated by the Department of Probation, Parole, and Pardon Services.
S.C. Code Ann. § 24-21—560(A). Moieover‘, the statutes estebiishing the community supervision
pregiam — Wthh are piospective in nature _ did not become operative until January 1., 1996;-
hearly.ﬁve years after the Appellailt’s conviction and seritencing. See 1995 S.C. Laws Act 83
(Pi.B. 3096) (amending vaiioue' code sections toi'provi'de certain i)i'isoners must complete a
community supervision program as a condition of release).! .

In this case, despite recognizing that a statutory deiinition ef “commim’ity' sulfiervision
program” exis_ts, the ALC failed to correctly interpret the etatutory 'deﬁ.nition of “conimunity |
supervision program,” failed to find tlie term was directly applicable to the Respondent and failed
to apply the statutory iieﬁriition' to the case before it. Because the. ALC. failed to accurately
interpret and apply the statutory definition of “community silpervision program,” its holding ihat
the Respondeiit’s decision was a rouiine denial of parole is affected by an error of law. This Court
shouid, therefore, reverse the ALC’S decision and require the ALC to issile an order remanding this
matter to the Board for the Board to grant Appellant PeirOle. In the alternatiize, Appellant requests
thiS Court reverse the ALC’s decision below and‘iequire t'he'ALC to issue an erder remanding this
lmatter to the Board for a ne\iv hearingio be coriducted in compiiance with the statiltorily mandated |
process. | |

.b. The Administrative Law Court Erred by Remandmg this Matter to Respondent s
- Board Rather Than Making its Own Finding of Law.

After receiving and reviewing _briefs from both parties, the ALC found_’it.wasu_nable to

! The Department’s own website Imamblguously addresses the effective date and prospectwe nature of the commumty

* supervision program, noting that “[ilndividuals who committed-one of these [“no parole offenses”] on or after January
1, 1996, are not eligible for parole consideration at any time during their sentence.” SCDPPP, Supervision Strategies,
available at https://www.dppps.sc.gov/offender-supervision/supervision-strategies.
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determine vtfhat Respondent meant by its use of the term “community supervision‘ program.”
Because the ALC was unable to ascertain Respondent’s subjective meaning of this term, it
remanded the case for Respondent — a litigant in this matter — to state what it meant when it used
the term “comrnunity supervision program” — the.very term at issue in this matter. The ALC’s
Order of Remand is an improper abdication of the ALC’s jndicial role to .oneof the party litigants
m the case. Because the ALC erred by issuing and relying'on its Order of Remand, its holding
~ below is based on upon unlawful procedure, affected by an error _of law, and arbitrary dnd
. capricious and this Court should reverse.

When reviewing parole .decisionsrendered :by the Respondent, the ALC sits in its appellate
»capacity. Cooper at 495-96, 661 S.E‘.2d at 10§-l0. In this appellate capacity; it was the ALC’s role
, to determine” the meaning of “oommunity supervision program” ‘from the parties’ -bri‘efs, the
Record on Appeal,‘ and the relevant law. Rather than fulfil its,‘.jUdicial role by reaching a decision
based on the Reco_rd, the par'ties’ argnrnents, and the applicable law the_ALC instead -asked to the
l{espondent,f a party litigant, to supply it with an answer to an outcome-determinative question

before the court. In so doing the"A'L‘,C improperly abdicated its judicial role to the Respondent.

" The ALC’s decision’ below is, therefore, based on unlawful procedure affected by an etror of law

and arb1trary and capr101ous Th1s Court should therefore, Teverse the ALC’s decision and require
: :the ALC to issue an order remandlng this matter to the Board for the Board to grant Appellant
Pa'role In the alternatlve Appellant requests this Court reverse the ALC’S decision below and .
'requ1re the ALC to 1ssue an order remanding th15 matter to the Board for a new hearing to be
conducted in compliance with the statutorily mandated process.

c. The Admzmstratzve Law Court Erred in Deferrmg fo .the Parole Board’s
Interpretatzon of “Community Supervision Program.” :
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The ALC erred further by improperly deferring to Resioondent’s “intended meaning” of the
termA “community ‘supervision prograrﬁ.” ' While South ‘Carolina’s appellate courfs afford
substantial deference td an administrative | agency’é interpfetations of statutes the agency
.administefs, courts must rejeét agency intérpretétidns that are cbntrary to the plain languélge of a
s_tatute.. Jack's Custom Cycles, Inc. af 49, 885 SE2d ét 440; A. O sz‘th- Corp. at 202-03, 833.
, SE2d at 458-59. Whe:é the terms of the 'stafute are cleér‘, they must be given‘ their literél
ﬁaeaning; courts may not disregard a statute’s plain meaning -6r resort to a forced interpretation to -
‘expand of limit the scope ofa statufé. .:Brown }at 515,560 S.E.2d at 414.

Under the secoﬁd- stage of arialysis provided by Kiawah and sirﬁilar holdings, South
Carolina courts defer to an égenc'y’s statutory interpretation qnly if the relevant statute is silent or
'émbiguous and onb) if the a{;rency’s interpretatién of the statufe is “worthy of deference.” Kiawah
Dev. Partners, II at 32-33, 766 S.E.2d at 717 (2014) (citing Chevron, U.S.A., Inc. at 843). While
“construction of a statqté by the agency charged with ité'admihistration will be aécorded thé most
Trespectful consideratioﬁ,’? “an adﬁﬁ_nistrativg coﬁstrﬁction vaffords no bésis for the perpétuation ofa
. i)atently e1roneous application Qf_the sfatute.” Jagkiv_éustqm Cycles, I;%c. at 49, 885 S.E.2d at 440.
| : Fdllowing the AL'C’s finding that the meaning of “co_mmimify supervision program” was
“not well established,” it remanded the case 10 the‘Réspondent, requesting clarification on what the -
board ine‘ant by its use of fhé term. -In: response, the R-e'sp:Ondcnt-issued an Ofder on March 2, 2023, -
Stating: |

In this ahd all- cases, the Board’s pbsition- regarding reason for
rejection #5 [FAILURE TO SUCCESSFULLY COMPLETE A
COMMUNITY SUPERVISION PROGRAM] is that it includes

.any and all supervision programs, including but not limited to:
probation, parole, community . supervision, shock parole,



supervised furlough, or any other program.
.(Parole Board Order of March 2, 2023, at pp. 2, R.). This interpretation of the meaning of
:“community supervision program” -is.contrar'y to the plain language of the applicable statutes, |
South Carolina case law, and the Department’s own use of that term elsewhere. In its arguments
before the ALC, the Respondent offered no support from any South Carolina case, statute, or
regulation in support of its as:se'rtion that the term “community supervision program” has any
:rneaning other than that contained in the South Carolina Code." As a result, the ALC’s deference to
the Respondent’s interpretation was improper and 1ts decision affected by. errOr of law.

As.noted prev1ously, | cornmumty supervision program isa statutonly defined term with

- statutorily defined parameters S C. Code Ann. §§ 24- 21 560 et seq. Contrary to Respondent S

mterpretation the commumty supervision program does not encompass probation parole, or other
‘progr'ams; it is its own distinct form of supervised releas_e. The Genetal Assembly’s intent that
_“cornmunity supervisionpro'gram” be a distinct program that is separat'e and apart from either
probation or parole is manifestly evident from the plain lan'guage of the South Carolina Code.

‘The distinction beﬁNeen the community supervision program and other forms of supervised
release is readily apparent_ﬁrst from the fact the 'General Assembly drafted and'passed' legislation
-enactmg the commumty superv1s1on program when both probation and parole were already in
existence. The legislatwe intent that the commumty superv1s1on program be a separate and distinct
form of supervised release is also readily apparent from the General Assembly s repeated
refere__nces throughout the South Carolina Code to “pr_ohation, parole, and COmmunity supervision”
and “probation, parole. or commumty supervision.” S.C. Code Ann §§ 24;21-—5 (6);-2'4-21-13

(A)(1); 24-21-80; 24-21-220; 24-21-230(B); 24-21-280 (A)-(B); 24-21-300; -24-21-1300 (D)
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(emphasis added). Notably, Title 24,.éh’apter 21 ot‘ the South Carolina Code, which establishes
and governs the Respondent as a state -agency, vcontains the term “community supervision |

' program” a total of tlllrtyét\vo times: there is not»a single instance \;vher'e the General Assembly
uses the term either interchangeably or synonymously with: “probatio'n”‘ or “parole.”” See S.C.
Code_Ann. 88 24-2l—5 et. seq. | | |

»

Respondent’s arguments -below attempting to distinguislr‘ between “a” community
super\}ision program as:used in its Notice o't" Rejec_tidn and “the”‘ stat_utoryv community supervision .
program are as meritless as its assertion that “community supervision prog'ram” means any form of
supervised r_elease.' Respondent’s claim that usmg the article “a” rather than the artic_le “the” -
-iprecedlng “community supervision p'rogram’l operat_es to supplant the statutory 'meaning of that
‘ _ter'm:with a generic meaning strains credulity and is contra‘dicted By the plain language of the
' statutory text, .tzvhlch us‘es both ,“a” and “the”' preceding “co'mmunity supervision program,” as
'grammatlcally appropriate, to refer to the same statutonly deﬁned term. See, e.g., S.C. Code Ann
§§ 24-21- 13(A)(2) 24-21-560 et. seq. In some insfances, the statute refers to both “a” and “the” ﬁ |
ico_mmumty supervision program ifiterchangeably in the same passage, paragraph, and even within
the same sentence, as in the example below:

...The department must determine When a prisoner_ completes a

community supervision program, violates a term of community

supervision, fails to participate in a program. satisfactorily, or

whether a prisoner should appear before the court for revocatlon of

‘the commumty superv151on program
S.C. Code Ann § 24- 21 560(B)(2) (emphasm added) Notably, when referrmg to an md1v1dual

offender s partlc1pat1on as Respondent does in its Notice of Rejection, the statute mvar1ably refers

to “g” commumty superv1s1on program S.C. Code Ann § 24-21- 30(A) (“A person who commits
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a “no parole offense”. must complete & community supervision program”) (emphasis added); see
also §§ 24—21-32(B); 24—21-560(A); 24-21-560(B).

South Carolina case law -also notes the distinction between the"commrim'ty supervision
program and other forms of supervised release. Sduth Carolina case law discussi_rrg the cpmmunity
supervision progrém — tauch of which was litigated by the Respondent — discusses “community
supervision program” exclusively in réfe'rence to the stafutorily ‘defined term. See, e.g., State v.
McGrier, 378.8.C. 320,663 S.E.2d 15 (2008); State v. Picklesimer, 388 S.C. 264, 695 S.E.2d 845
'(2010); Bennett v. State, 3 80-S.C. 215, 669 S.E.2d 594 (2008); State v. Dawkins, 352 S.C. 162, 573
S.E.2d 783 (2002); State v. Blakney, 410 S.C. 244, 763 S.E.2d 622 (Ct. App. 2014).

~ Further, the Respondent’s own public website utilizes the term “cbmmuhity supervision

program” consistently with the statutory definition of the term rather than the interpretation it
submitted to the ALC, statirrg:

The Community Supervision Program is a release prbg'rar’n for

offenders who have been sentenced to a "No Parole" offense and

have served 85% of their sentence at the SC Department of

Corrections (SCDC). A "No Parole" offense is a class A, B, or C

felony or an offense exempt from classification as enumerated in

Section 16-1-10(d), which is punishable by a maximum term of 20

years or more. Individuals who committed one of these crimes on

or after January 1, 1996, are not eligible for parole consideration at

any time during their - sentence. Offenders released to the

Community Supervision Program have a two-year period of

supervision. If at any time they violate the terms of supervrsron a.

Circuit Court Judge may revoke any part of the remaining

mcarceratlve portlon of the sentence for up to one year at a time.
'SCDPPP, Supervision Strategzes available  at https /wWwWw. dppps sc. gov/Offender—

Superv1sron/Supervrs1on-Strategres Respondent’s web51te ‘also prov1des a listing of “Facts &

Frgures including a table that categonzes the “Active Offender Populatlon by various forms of
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_supervi_sed :release, including, among others, “Probation,” “Parole,” and “C-Supv” SCD?PP, Facts
& Figures, available at https://Ww.dppps.sc.gov/About—PPP/F acts-Figures.

In'éﬁm, Respondent’s interpretation of the J:“neaning of “comfminity supervision program”
is patently erfoneous. _'.Re'spo.ndlent’s.-interpfetation is not only inconsiétent' with the statutory
‘meaning .of “community suﬁérvisi’on program,"’ but alsé w1th South Carovlli.ria courts’ interpretaﬁon
of that term ;cl.nd thé' Depa:tfnent’s_ own usage of that terrﬂ elsewhere. Becaﬁse Respondent’s
interpretation is inconsistent with the ét_a_tutory definition and is Wh()l_ly unsupported, if should have
beén rejectéd by the ALC Jack’s Cus'tom Cycles, Iﬁc. at 49, 885 S.E.éd at 440. Thus, the ALC’s
final ofder, _ which' accépts é.nd relies on Respondent’s cleaﬂy erroneous interpretation of the
meamng 'of “community éﬁbérvision program,’-’ 1s affected by an error of law. TBis Court should,
therefore, reverse thé ALC’s_de'cision_énd require the ALC to iss_ue an order remanding this matter
~ to the Board for the Board to grant ‘Appellant Parole. In the altémaﬁvé; Appellant requests this
Court reverse the ALC5s.degision belo§v andtr:eq.uire-the ALC to issﬁe an order remaﬁdi_ng this
matter to the Board for a ﬁew hearing fo be conducted in comp:liance \Nlth the statut;)rily méndated

process.

I. THE ADMINISTRATIVE - LAW < COURT’S FINAL  ORDER IS NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE AND SHOULD BE REVERSED

On quéstions of fact, an appgllafe court ma-y not substifute its judgment for the judgment of -
the ALC as to the Weigﬁt of evidence and may reverse or modify an administrative decision only
whéfe the ‘ALC’-s ﬁﬁdiﬁgs of fact afe not éupporfed by-Asubsvtantia_I évide_ncef :Torre_nce at 642, 861
SE2d at 41. “Substantial evidence’.’ is “evidence which, considering the re.cord as a whole, would -
allow 'reaéonable minds to re_':ach the _cpnclﬁsion that the administraﬁve égency reached.” Risher at

210, 712 .S.“E;2d at 434. “Subétanﬁal evidence” is more than a mere scintilla of eviderice,- and the
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facts are not to be viewed “b_ﬁndly from one side of the case.” Origiﬁal Blue Ribbon T axz'A Corp. at |
605, 670 S.E.2d at 676; 4.0. Smjth Corp. at 201, 833 S.E.2d at 458.

In the case at bar, there was no evidence in the Record on Appeal before the ALC that
the Appellant “failed to successfully complete-a community supervision prograxin,” either as that
term is defined by South Carolina stétute or as Respondent erroneousl& ihterprets that term.
_ Simply statéd, because the ALC limjtéd the Recdrd on Appeal to the Rssp_ondent’s Notise of

Rejection, there are no facts in the record properly before the ALC which support its findings.
Consequently, this court should reverse the ALC’s flolding below and require the ALC to issue
an order remanding_vthis matter to the Board for the Board to grant Appéllant Parole. In the
alternative, Appeliant requésts this C-ourt reverse the ALC’s decision below and require . the
ALCto issue an order remanding this matter to the Board for a new hearing to be conducted in

'compliéﬁCe_vvith the statutorily mandated process,. » |
a. There are no Facts in the Record onAA:ppea:l. Supporting the. farolé Board’s
Assertion that Appellant “Failed to Successfully Complete a Community

Supervision Program” as that T, erm is Deﬁned by Statute.

Participation in a sommunity supervisionl program, as the term is statutorily defined, is
rﬁandatory:for persons convicted of “no parole offenscs” except for persons sentenced to death
or life imprisohmsnt. S.C. Code Ann. § 24;21-560(A). » As ’.the Department conceded in its -

3 srguments below, Appellant :was senténsed to life imprisonment With.the' possibility of éarole
after twenty years. Thpis, the community supervision program is, by law, inapialicab_lé to the
Appellant. The __Appells;nt- has never been assigried :to or .pa_rﬁcipated in a community
_supérvision program, much less failed to successfully complete such a program, and the Record-

on Appeal' 1t.)_e:fore the ALC is complétély devoid of any evidence to support the Board’s ﬁnding.'
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Because there is no etfidence supporting the Board’s ﬁnding of fact that the Appellant “failed to
successfully complete a community supervision program,” either in the Record on Appeal or
elsewhere, the ALC’s lrolding below is unsupported. by substantial evidence and this Court
should reverse. |
d. There are no. Facts in the Record on Appeal Supportmg the Parole Board’s
Assertion that Appellant “Failed to Successfully Complete .a Commumty
Supervzston Program ? as the Board Interprets-that Term.

On September 28, 202_2, the Department unilaterally filed the Record on Appeal with the
Administrative law court..(Record on Appeal to‘ ALC,R. ). The Department, ini accordance with
its interpretation of . SCiALC Rule 61, only included two documents in the Record on Appeal: its
; ]Notiee of Rejection and its Criteria for Parole Consideration. ' (Id., R._). In response, Appellant
moved the ALC on November 4, '2022, to supplement the record, requesting_that the entirety of tlie |
- Arecord the Department claimed to have reviewed be included. (Appellant’s Motion to ‘Supplement,
R._). The Deparl:tnent responded in opposition (Respondents Motion in Opposition, R. ) and, on
December 7 2022, the ALC denied Appellant’s motion. (ALC Order Denymg Appellant’s Motron "
- to Supplement, R. ). Thus the only facts properly before the ALC — at the Department’
insistence — were those contamed within the four cotners of its Notrce of Rej ection.

Neither doCume’nt in the Record on Appeal before the ALC provides- any factual support
| -Zfor the B.oard’s ﬁnding that Appellant' ;‘failed to successftllly cOmplete a. community supervision
program regardless of how the Board interprets that term.. Consequently, the ALC’s: holdmg |
'below is in error and should be reversed

It is well estabhshed that an appellate court’s review is limlted solely to the facts

vcontained Wlthm the Record on Appeal SCALC Rule 36(G) Rule 210(h), SCACR; Fountain v.
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Fred's, Inc., 436 S.C. 40, 51, 871 S.E.Zd 166‘,- 172 (2022): Even assuming, for the sake of
argument, the Department’s interpretation of “commum'ty supervision program’ is correct, there
was no 'evideﬁce in thé Recofd on Appeai Before; ALCto indicafe Appeﬂant ever violated the terms
of any form of supervised relgése.z |

The Respondent’s Notice of' joection lists five boilerplate® “findings of fact” without
‘sAupporting facts or e.vidence from Appeilant’s reéor'd. (Record on Appeal to ALC at 1,- R.0). The |
ée_:cond document in thé Record on Appeal, ‘Resp‘ondent’s KCriteria for Parole Consideration,
contains no facts at all énd ohly sets forth the criteria Respondent examines when makmg parole
decisions. (Record on Appeal to ALC atl,R. ). |

* Under the Supremé Court of South C,arolina’_s holding- in Compton, the Respondent is not

required ’coj provide..“ﬁn.dings' of fact and conclusions of .laW, separatély stated” in its Notice of
Rejection. Compton v. SC Dep't of Prob., Parole & Pardon Servs., 38.5 S.C. 476, 479, 685
S.E.2d 17'5., 177 (2-009).‘ i-R_esponder_lft is merely fequired to “clearly state[]‘ in its order denying
pa:fole that it considered thé factors .ouﬂ.ined in section 24-21-646 and the ﬁfteen:factors- published
- in Form 1212.” ~Id. If the Respoﬁdént makes this statement, presu.fning it cqmplies with the
statutorily mandated review, its decision constitutes a routine denial of parole which thé‘ ALC has
Timited power to reﬁiew. Id | |

In the case Va‘t b.ar', ‘Respondent chose = as -thga Co;ﬁpton holding permits = té state its

findings of fact as boilerplate recitations from the Parole Manual without supporting facts or

2 To be clear, the Appellant is not asserting that he has never violated the terms of a period of supervised release.

Appellant makes no representations as to the factual veracity of the Department’s claims and is merely asserting that

such matters were, by the AL.C’s own Order and at the Department’s own ms1stence beyond the scope of the ALC’s

review because they were not included in the Record on Appeal..

% The Board’s s “findings of fact” are verbatim recitations pulled from the Board’s Pohcy and Procedures Manual. S.C.
Board of Paroles and Pardons, Policy and Procedures Manual, at 31 (November 2019) (available at

. https://www-.dppps.sc.gpv/content/download/ZO9320/4885043/ﬁle/Board+of+Panles+and+Pardons+110620'19.pdf.)
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evidence. Respondent’s counsel then chose to rely solely on its Notice of Rejection to support .its
decision on appeal before the ALC, and actively opposed Appellant’s attempt to supplement the
record. Asa result of the Department’s ch01ces there were no facts or ev1dence in the Record on
Appeal to support its ﬁndmgs of fact. The ALC’s fmdrng that Respondent was referring to a
probation v_101at10n that occurred over forty years ago when it found Appellant had “failed to -
successfully complete a community supervision program” ls, therefore, not supported by any |
evidence in the Record, ‘much less.-substantial evidence. This Court should, therefore, reverse the |
 ALC’s Frnal Order and requlre the ALC to issue an order remandmg this matter to the Board for
the Board to grant Appellant Parole In the alternative, Appellant requests this Court reverse the
ALC’s decision below and require the ALC to issue an order:remandln_g »th1s matter to the Board
for a new hearing to be conducted in compliance wrth the statutorily mandated process.

. THE ADMINISTRATIVE AW COURT ERRED BY RELYING ON FACTS
THAT WERE NOT IN THE RECORD ON APPEAL

" The ALC’s decision below is not only based on an erroneous interpretation-of the meaning
- of “community superVision program,” it is also based-on applying: that erroneous interpretation to
facts which were not properly before it. When sitting in its appellate capacity, the ALC must limit
its Teview to the Record on Appeal. S.C. Code Ann. §§ 1 23 600(E), l -23-380(4); SCALC Rule
36(G) Rule 210(h), SCACR Here, the ALC not only consrdered facts that were beyond the
Record on Appeal asserted by Respondent in its brief, it also actively solicited facts beyond the
Record on Appeal m its Order of Remand. Consequently, 'tlre ALC’s lrolding below is erroneous“
and this Court should TEVEISE. - “ |

After Respondent umlaterally filed its Record. on Appeal below Appellant moved the

Administrative Law Court for an Order to supplement the record (Motlon to Supplement R.). In
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its Motion, -Appellant requested the ALC 'include. all rnaterials supplied by the Appellant prior to
his hearing, a transcript of Appellant s most recent hearing, and all documents the Respondent
. asserts it reviewed in reachmg its decision to deny Appellant parole (1nelud1ng materials which

would have been both favorable and unfavorable to the Appellant). (Motion to Supplement at p. 1,
‘R.).

Responden_t opposed Appellant’s motion, urging thatrthe information Appellant requested
to be. added_ to the Record on _Appeal would only ;‘gotoward _the Board’s deeis_ion-rnaking_ process,
whieh is beyond ‘the [ALC’s] authority to review.” (Response in Opposition to Motion to '
Supplement'at p. I,R.). Respondent went on to urge that ¢ [a]dd1t10nal materlal is immaterial to
the matter at issue” and that “the materlal Appellant wants to offer into- the record are s1mply not
relevant to the limited nature and scope of the [ACL’s] appellate review.” (Id at p 2 R. _)

The ALC agreed with Respondent and 1ssued an order denymg Appellant’s Motion.

v:(Order-_Denymg Appellant’s Motron to Supplement,'R._). Fmdmg the .proposed supplemental
material did not “fall Wlthmg the Very limited scope” of 'the ALC’s appellate review; the ALC
:fonnd Appellant had “not ,calried his burden: of showing that including _tlle supplemental evidence
in the Record is appropriate.v” (Id. at 7, R._),. ‘Consequently, the only materials in the Record on '
Appeal the ALC — at Respondent s 1n51stence and per the ALC’s order — were two single-page
documents: Respondent’s Not1ce of RC_] ectlon and its “Cnterral for Parole Con51derat1on

In its argume_nts to the ALC, Respondent asserted several facts that Were not - again, at its
‘own insistence — within the Record on Appeal. Respondent asserted, infer alia, that Appellant is

' ‘;serving a‘llfe sentene'e' for rnnrd'er after satisfying sentences for assault and battery of a high and

aggravated_;-na'ture: and burglary third degree,”_ that Appellant “killed his father during the
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commission of an.armed robbery that was committed whtle he was out- on bond for other
offenses,” and that Appellant received a sentence fot one year suspended to 18 months’ probation
for a June 10,' 1982 conviction for a‘tte,mpttad housebreaking. (Respbndent’s Brief to ALC at pp.’2—l
3,R.). | A
In his Reply Brief, Appellant arguéct that Resp-ondent should be judicially estopped or
_othepwise précluded from raising these facts because they were not .covnt'ained w1thln the Record on
'Appeal and because Respondent had openly argued that these facts were'irre_levant to the ALC’s
: feview. Appellant érgued below that Respondent had the abiii_ty, and incentive, to include facts it
deemed necessary and relevant to the ALC’S review in the Récord on Appeal it submitted to the
court but made the consciotié choice to exclude t_hem from the record and argue, in opposition to
Appellant’sv Motion to Supplement, that these fetcts and any argumepts based upon them Weré
irrelevant to the ALC’s review.
Ptlt plainly, whether through the doctﬁne of judicial estoppel or throug}t some othet form of
relief, Respondent should not be permitted to have it both :\Izvays. As a txlatter of fqndamenta_l

' fairness Respondent cannot omit facts from a record it creates, oppose inclusion of those facts by

4 While this point is not directly related to the issues before the court, Appellant notes his disagreement with
Respondent’s assertion and requests the Court to take judicial notice of the public records relating to Appellant’s
current offense, a copy of which is attached herewith for the Court’s convenience. (McCormick County Public
Records, R._). As Respondent raised this issue of fact below, and the ALC accepted it as fact and relied on it,
Appellant believes these publicly available documents are both relevant and pertinent to this Court’s review. While the
record reflects that an individual named William D. Willis stated, in support of an arrest warrant, that probable cause
existed to believe the Appellant committed murder during the commission of an armed robbery, Appellant was not
charged, indicted, convicted, or sentenced for armed robbery. (Id) Respondent’s statement that Appellant “killed his
father durmg the commission of an armed robbery” is a blatant attempt by Respondent to take a statement of probable

"-cause — which was never proven to be factually accurate by a jury or confession — and represent it as an undisputed
fact. This discrepancy between what Appellant was convicted and sentenced for and what Respondent claims
occurred, based on a statement of probable cause in an arrest warrant, highlights Appellant’s arguments here: because
these records were excluded from the Record on Appeal and sprung on Appellant in Respondent’s brief, Appellant was
not given the opportunity to rebut Respondent’s factual assertions in its arguments below. Moreover, because
Respondent successfully argued that facts such as this were beyond the: ALC’s review of this matter, Appellant’s
arguments that Respondent based its decision on erroneous interpretation of the facts were foreclosed as Appellant
could not factually support its arguments.
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claiming the}:r are irrelevant, obtain a favorabk; ruling from the Court precluding introduction of
those facts and then — when convenient for its own arguments — rely on fhose facts in its brief. The
“ : ALC’s Order of Remand and Fmal Order irnpliditiy rejected Appellant’s argument, as both rely on
facts asserted in Respoﬁdeﬁt’s Brief and:in Respondent’s Ofdc_ar of Ma_rchl2, 2023, which were not
includ_ed in the Record on Appeal.} | | |

In reliance oﬁ these facts which were not in the Record on Appéal, the:A‘LC fduna' it could
Anot detefm_ine whether the statutory déﬁnition of “community 'su'pe-:'rvisionA program” or
Respondeht’s interpretation of thét term should apply to the facts presented. (See Order of Remand
atpp. 1,4, R.). Based on t_his finding, thé ALC then actilveiy solicited information that was not
- within the Record on Appeal from a litigant‘ in this matter by -remandiné_wifh instructions for the
Responden’t_- to “issue Ha new order clarifying with sufﬁciént pa:tﬁcularity what it ﬁemt by
‘community. supervision program.”’ (Order of Remand at p. 5,"R._.)'. o

Respondent’s reply ;iot only asserted Appellant had failed to sugcessﬁliy complete a term
of probation in 1982, but also asserted that Respondent intended “failure to successfully compiete a-
community supervisipn program” to refer to this probation revocation. (Parole Boérd Order of
March 2, 2023, at pp. 2, R. ). .The ALC’s Final Order in this matter is based, in its entirety, on its -
acceptance of these assertions. (ALC Fiﬁal.Order atp. 2,4-5,R.). |

Critically, none of :faéts relied upoﬁ by the ALC in eifher its Order of Rémand or its Final

Order were properly before the ALC fof ité consideration because non_é of them were included in
. ihe Reéord on Appeal. _S.C.. Code.Ann. §§ 1-23-600(E), 1-23-380(4); SCALC Ruie 36(G); Rule |
210(h), SCA_CR. Céhsequeﬁﬂy, the ALC’s Final Order_, issued in reliance”on' these fa’cts, isin -

error. This Court should, therefore, reverse the ALC’S Final Order and require the ALC to iésuc
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an order remanding this matter to the Board for the Board to grant Appellant Parole. In the -
alternative, Appellant requests this Court reverse the ALC’s Adec‘ision _beldw and require the ALC
to issué an order temanding this matter to the Board for a new hearing to be conducted in

compliance with the statiltorily mandated process.'

CONCLUSION

' The Admiﬁistrative Law Couﬁ erre‘d by failing to Corfectiy interprét_ and apply the statutory
meaning of the term “community supewision prog'reim” to the facts presented. The Administrative
:Law Couﬁ further erred by deferririg tb Respandent’é_ iﬁtérpret_ation of the meanmg of “community
. supervision program” becausé Respondent’s intéri)retatipn is contrary to the- statutory meaning of
that -term» and without Support- in South Carolina statute?' reglﬂatioﬁ, or case law. ’fhe :
Administrative Law Court’s finding below should also be reversed because it is not supported by
~ substantial evidence in the record and is based entirely on facts which were not part of fhe Record
on Appeal. For these reaéons, Appél-lént respectflﬂly feqﬁests thlS Court‘re\-/erse the ALC’s Final
Order and fequire the .ALC to issue an order remanding this matter to tﬂe Parole Board and
.directing the Board to,_gr..a;nt Appéliaht _Par.dle.:. In the élternative, Appellént reciuests this Court
jféverée thégLC"s decision belov;r and require the ALC to issﬁé an order reménding thls matter to
the Board fdr anew héaﬁng to be conducted in gompliance with the stétutorily mandated ﬁfocess,

- or for such other relieve the Court deems appropriate.

- Signature page follows
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