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Dear Clerk,
 
Please see attached for filing with the court Return to Respondent’s Motion to Dismiss in the above
matter.  Please return a clocked copy via email.
 
By copy of this email we are advising opposing counsel of our communication with the court and
providing them a copy of same being filed herewith.
 
 

Sandra R. Branson
Legal Assistant to J.R. Murphy,
Esquire, Megan Walker, Esquire
and Diana M. August, Esquire
Phone:  803-782-4100 ext. 1265
Post Office Box 6648
Columbia, SC 29260
sbranson@murphygrantland.com
www.murphygrantland.com
 

 
Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be
privileged or confidential and are intended solely for the individual or
entity to whom they are addressed.  If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it
immediately.  Any unauthorized dissemination, distribution or copying of
this communication is strictly prohibited.
 

 
 

mailto:sbranson@murphygrantland.com
mailto:ctappfilings@sccourts.org
mailto:wsawyer@murphygrantland.com
mailto:pdp@rplegalgroup.com
mailto:bb@rplegalgroup.com
mailto:jwhite@johnbwhitelaw.com
mailto:mshisko@johnbwhitelaw.com
mailto:cjones@johnbwhitelaw.com
mailto:glynch@johnbwhitelaw.com
mailto:scott.schutte@morganlewis.com
mailto:tmcvey@kassellaw.com
mailto:jrutkoski@kassellaw.com
mailto:jholder@dobslegal.com
mailto:todd.carroll@wbd-us.com
mailto:Elizabeth.oneill@wbd-us.com
mailto:hlee@steptoe.com
mailto:dblack@murphygrantland.com
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.murphygrantland.com/&g=NTlkNTVkNjFjOTNiNTI1Zg==&h=NDc2MmVkMDUwZDIzZTNjY2Q4MTVlNjhjMDVhMzhiZTdhZWUyMjRhNDNmYzVjOTZhMWI0NjFmZDRlYzEwNDIzMw==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjU0Mjk4ZDVhMTQ5ZDUyNjFjOGNkY2MzMGM4NDRlMGQ1OnYxOmg6VA==
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.murphygrantland.com/&g=NTlkNTVkNjFjOTNiNTI1Zg==&h=NDc2MmVkMDUwZDIzZTNjY2Q4MTVlNjhjMDVhMzhiZTdhZWUyMjRhNDNmYzVjOTZhMWI0NjFmZDRlYzEwNDIzMw==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjU0Mjk4ZDVhMTQ5ZDUyNjFjOGNkY2MzMGM4NDRlMGQ1OnYxOmg6VA==
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.murphygrantland.com/&g=NmQ5NWZmMjczYjMwZGY5MQ==&h=Nzg5NTM3N2EyODZlY2I4NWYzYzQ2Y2MwNmE1NjdlZDYzOTJhNjc2MjIyNzUyN2E4YjJjNTZkNjRiZGNhZmVmZQ==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjU0Mjk4ZDVhMTQ5ZDUyNjFjOGNkY2MzMGM4NDRlMGQ1OnYxOmg6VA==
https://checkpoint.url-protection.com/v1/url?o=https%3A//www.linkedin.com/company/murphy-%26amp%3B-grantland-p.a.&g=ODkxMGY0YzAwN2U4MjJmNw==&h=ZWE1YjExYjQzMTlkYmRkN2NmYzMwNDg1MjY4YzhhYWY5ZTJlMDg3NTY0MTRjZjY4OTAzOWI5ZDc5OWQ1M2M5Mg==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjU0Mjk4ZDVhMTQ5ZDUyNjFjOGNkY2MzMGM4NDRlMGQ1OnYxOmg6VA==
https://checkpoint.url-protection.com/v1/url?o=https%3A//www.linkedin.com/company/murphy-%26amp%3B-grantland-p.a.&g=ODkxMGY0YzAwN2U4MjJmNw==&h=ZWE1YjExYjQzMTlkYmRkN2NmYzMwNDg1MjY4YzhhYWY5ZTJlMDg3NTY0MTRjZjY4OTAzOWI5ZDc5OWQ1M2M5Mg==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjU0Mjk4ZDVhMTQ5ZDUyNjFjOGNkY2MzMGM4NDRlMGQ1OnYxOmg6VA==

MURPHY GRANTLAND










THE STATE OF SOUTH CAROLINA
In the Court of Appeals


_______________


APPEAL FROM RICHLAND COUNTY
Court of Common Pleas


The Honorable Joan H. Toal
Acting Circuit Court Judge


_______________


Appellate Case No. 2023-000727
Circuit Court Case No. 2021-CP-40-03484


_______________


Lenora Childers, Individually and as Personal Representative of the
Estate of Lewis C. Childers, ............................................................. Plaintiff,


v.
Davis Mechanical Contractors, Inc.; Flame Refractories, Inc.;
General Boiler Casing Company, Inc.; HEFCO, Inc.; J.R. Dean
Company, Inc.; Payne & Keller Company; SFB, Incorporated;
Stafford Insulation Company; Standard Insulation Company of
N.C., Inc.; Systra Engineering, Inc.; United Construction Co. of
Rome, Inc.; Wind Up, Ltd., Individually and as Successor-in-
Interest to Pipe & Boiler Insulation, Inc. f/k/a Carolina Industrial
Insulating Co., ................................................................................. Defendants,


Flame Refractories, Inc., United Construction Co. of Rome, Inc.,
Wind Up, Ltd., Individually and as Successor-in-Interest to Pipe &
Boiler Insulation, Inc. f/k/a Carolina Industrial Insulating Co.,
Payne & Keller Company, and PBI QSF, LLC, By and Through
Their Duly Appointed Receiver Peter D. Protopapas,  ......................


Third-Party
Plaintiffs,


v.


Zurich American Insurance Company (Individually and as
Successor to Northern Insurance Company of New York, Maryland
American General Insurance Company, and Maryland Casualty
Company); Allstate Insurance Company; John Tighe; Sean
Anthony Beatty; Dennis William Cahill; Catherine Ann Carlino;
Andre Lefebvre; David Dean Shumway; Gil Chandler, Michael
Davenport; Linda Young Pettigrew; Gwyn Wallace Fuller; Daniel
Robert Keddie; Julie Ann Fortune; Michael John Crall; James
Francis Meehan; Larry Gene Simmons; Arrowpoint Group, Inc.;
Arrowpoint Capital Corp.; Admiral Insurance Company;
Continental Insurance Company (Individually and as Successor in
interest to Harbor Insurance Company); Hartford Accident and
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Indemnity Company, Travelers Casualty & Surety Company f/k/a
Aetna Casualty & Surety Company, National Union Fire Insurance
Company of Pittsburgh, PA, Medmarc Casualty Insurance
Company, Individually and as Successor in Interest to Dependable
Insurance Company, Inc., Berkshire Hathaway Specialty Insurance
Company f/k/a Stonewall Insurance Company, Individually and as
Successor in interest to Stonewall Surplus Lines Insurance
Company, Lexington Insurance Company, First State Insurance
Company, Birmingham Fire Insurance Company, Certain
Underwriters at Lloyd’s of London and various London Market
Companies, South Carolina Property and Casualty Insurance
Guaranty Association, R.L. Jarrett (Underwriting) Agency, Inc.,
U.S. Risk, L.L.C., Rexel USA, Inc., Compass Risk Services, LLC,
SKRLA, LLC, Century Indemnity Company, in its own capacity
and as successor to CCI Insurance Company, as successor to
Insurance Company of North America, United States Fire
Insurance Company, and Fireman’s Fund Insurance Company,


of which


Third-Party
Defendants,


Payne & Keller Company, By and Through Their Duly Appointed
Receiver, Peter D. Protopapas, is the ................................................


and


Respondent,


AIG Property Casualty Company, formerly known as Birmingham
Fire Insurance Company; Lexington Insurance Company; National
Union Fire Insurance Company of Pittsburgh, PA; Berkshire
Hathaway Specialty Insurance Company, formerly known as
Stonewall Insurance Company; Individually and as Successor in
interest to Stonewall Surplus Lines Insurance Company; and
Continental Insurance Company, individually and as successor in
interest to Harbor Insurance Company;


and


Travelers Casualty and Surety Company, f/k/a the Aetna Casualty
and Surety Company, are the ........................................................... Appellants.


_____________________


RETURN TO RESPONDENT’S MOTION TO DISMISS
_____________________


Appellants AIG Property Casualty Company, formerly known as Birmingham Fire


Insurance Company; Lexington Insurance Company; National Union Fire Insurance Company of
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Pittsburgh, PA; Berkshire Hathaway Specialty Insurance Company, formerly known as Stonewall


Insurance Company; and The Continental Insurance Company, individually and as successor in


interest to Harbor Insurance Company (hereinafter, “Appellants”), submit this Return in opposition


to the Respondent’s Motion to Dismiss.1


SUMMARY


The Court has express statutory authority to hear this appeal because the Order on appeal


continues and modifies a receivership. South Carolina Code § 14-3-330(4) states the Supreme


Court “shall have appellate jurisdiction” and “shall review upon appeal” an “interlocutory


order . . . granting, continuing, modifying, or refusing the appointment of a receiver.” By denying


the Motion to Dissolve the Receivership and changing the Receiver’s role from one that protected


Payne & Keller to one that actively seeks to create liability for Payne & Keller, the Court’s Order


both continued and modified the receivership. The Receiver’s strained argument that an Order


refusing to dissolve a receivership does not “continue” the receivership and that the Order did not


modify the receivership is wholly unavailing.


The Receiver then argues that Appellants – the parties whose motion was denied – are not


aggrieved parties. This argument is nonsensical. In support of his contention, the Receiver cites a


litany of cases where the appellant either was not a party to the underlying motion, prevailed in


the court below, or sought to appeal an interlocutory order without statutory authorization. Those


cases have no bearing on the matter before this Court, which is an appeal of the Circuit Court’s


1 On May 5, 2023, this Court ordered the parties to serve memoranda addressing the issue of
appealability. In response to that Order, the Respondent filed a memorandum and sought dismissal
of the appeal pursuant to Rule 240, SCACR. (Respondent’s Mem. on Appealability, p. 2)
(“Pursuant to Rule 240 of the South Carolina Appellate court Rules, the Receiver respectfully
requests that the Court dismiss the appeal . . ..”). Because Respondent moved to dismiss pursuant
to Rule 240, SCACR, Appellants respectfully submit this Return pursuant to Rule 240(e), SCACR.
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Order denying the Appellants’ Motion and where the Appellants are named defendants in this


action and where this Court has a specific statutory directive to review this type of interlocutory


order. Because the Order denied Appellants’ Motion in a case in which the Receiver seeks recovery


from these Appellants and the appeal is specifically authorized by statute, Appellants


unequivocally qualify as “aggrieved” parties.


BACKGROUND


Appellants set forth the procedural and factual history relevant to this Motion in their May


15, 2023 Response to the Court’s Appealability Inquiry. For the sake of brevity, Appellants


incorporate by reference the background set forth in the May 15th Response.


ARGUMENT


I. The Circuit Court’s Order denying the Motion to Dissolve the Receivership
has the effect of continuing the receivership.


Faced with a motion to dissolve a receivership, the Circuit Court had two options:


(1) dissolve the receivership; or (2) continue the receivership. The Circuit Court chose the latter,


continuing the receiver’s appointment and expanding his role. Pursuant to South Carolina Code


§ 14-3-330(4), this Court has appellate jurisdiction to correct errors of law and “shall review upon


appeal . . . interlocutory order(s) . . . granting, continuing, modifying, or refusing the appointment


of a receiver.” (emphasis added). Therefore, this Court has jurisdiction over this appeal.


This appeal falls squarely within this Court’s statutory appellate authority. As a result, the


Receiver is left grasping at a linguistic straw, arguing that “continuing” has some unusually narrow


meaning rather than its common meaning. However, such a narrow and contrived interpretation


ignores both the broad wording of the statute and the historical review of similar orders by the


South Carolina Supreme Court.
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The General Assembly determined that injunctions and receiverships are of such special


concern that litigants dealing with those issues should have access to immediate appellate review.


In adopting that rule and enacting Section 14-3-330(4), the General Assembly chose broad and


inclusive wording, stating that the appellate court “shall review” orders that grant, continue,


modify, or refuse the appointment of a receiver. The four terms, collectively, encompass every


step the Court can take with respect to a receivership. Grant – the creation of the receivership.


Modify – a change to the receivership. Continue – a refusal to dissolve a receivership. And refuse


appointment – the refusal to create a receivership in the first instance. At each and every step, the


General Assembly deemed it necessary to guarantee appellate review. Rather than the narrow


interpretation that the Receiver seeks, the wording of the statute evokes a clear message that


appellate review of a Circuit Court’s actions with respect to a receivership is to be broadly


available.


Courts in South Carolina have historically given the statute the broad reading it deserves.


As only one example, the statute does not expressly state that courts have appellate jurisdiction


over an order dissolving a receivership. Nonetheless, South Carolina’s Supreme Court has


reviewed interlocutory orders dissolving a receivership. See Vasiliades v. Vasiliades, 231 S.C. 366,


98 S.E.2d 810 (1957). The statute uses identical wording for injunctions, and the Supreme Court


has likewise reviewed cases dissolving injunctions. See Lyles v. Williams, 96 S.C. 290, 80 S.E.


470 (1913); Bryant v. Epps, 217 S.C. 361, 60 S.E.2d 685 (1950); Coward v. Jones, 167 S.C. 118,


166 S.E. 96 (1932). Thus, South Carolina’s Supreme Court routinely gives the statute an


appropriately broad construction, consistent with the broad wording adopted by the General


Assembly.
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Ignoring the broad wording of the statute and the Supreme Court’s past review of similar


orders, the Receiver asks this Court to now give the statute a narrow construction that flies in the


face of the clear legislative intent and the plain language of the statute. As noted above, the statute


uses identical wording for injunctions and receiverships. The statute gives appellate courts


jurisdiction to hear appeals of an “interlocutory order or decree . . . granting, continuing,


modifying, or refusing” an injunction or the appointment of a receiver. S.C. Code § 14-3-330(4).


South Carolina’s Supreme Court has reviewed orders denying motions to dissolve injunctions. See


Zero Church v. Britton, 188 S.C. 274, 198 S.E. 848 (1938) (reversing denial of a motion to vacate


an injunction). Given the wording of the statute, there is no colorable argument that the Court


should treat a denial of a motion to dissolve a receivership any differently from a denial of a motion


to vacate an injunction.


When Appellants moved to dissolve the receivership, the Circuit Court had two options:


(1) dissolve the receivership; or (2) continue the receivership. The Circuit Court chose to continue


the receivership, and that Order falls squarely within the scope of appealable orders under section


14-3-330(4). Therefore, this Court has jurisdiction to hear the appeal.


II. The Court’s Order modified the Receivership when it changed his role from
taking “all steps necessary to protect the interests of Payne & Keller” to now
actively pursuing discovery to create liability against Payne & Keller.


When the Court initially appointed the Receiver, his charge was to “take any and all steps


necessary to protect the interests of Payne & Keller whatever they may be.” (Order Appointing


Receiver, p. 1). This charge was clear and unequivocal – protect Payne & Keller.


In stark contrast to that clear charge, the Receiver has pursued a course of litigation that


actively seeks to create liability against Payne & Keller, all to monetize his role as the Receiver.


Payne & Keller was dissolved under Texas law more than thirty (30) years ago; thus, Texas’


corporate statute of repose immunizes Payne & Keller from tort liability. If Payne & Keller is
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immune from tort liability, then there is no basis for a receiver. Instead of raising this defense –


which indisputably “protect[s] Payne & Keller’s interests” – the Receiver now actively seeks to


undo a dissolution that took place over thirty-five years ago. Far from protecting the interests of a


company that chose to dissolve, the Receiver is actively trying to undo the company’s decision.


The Order Denying Dissolution blesses the Receiver’s new course of action and instructs


that the Receiver in South Carolina is expected to conduct discovery and to pursue a claim to undo


a Texas company’s dissolution under Texas law. If the Receiver succeeds, Payne & Keller goes


from having a statute of repose defense and remaining a dissolved entity to being a live company


(that no longer conducts business) and a potentially viable tort defendant. There is no rational


argument that would qualify the Receiver’s course of action as one that “protect[s] the interests of


Payne & Keller.” Thus, the Court’s Order Denying Dissolution drastically modified the Receiver’s


charge.


The Receiver makes no colorable argument that such a charge of protection would include


taking active steps to invalidate a dissolution of the company that took place over thirty-five years


ago and that created a statute of repose protecting Payne & Keller from any potential tort liability.


Therefore, the Order Denying Dissolution modifies the receivership.


III. Appellants are aggrieved parties – their Motion to Dissolve the Receivership
was denied in a case where the Receiver is (wrongly) seeking monetary relief
from Appellants.


The Receiver’s “aggrieved” party argument is meritless. Appellants are defendants in this


lawsuit. The Receiver seeks monetary and other relief against Appellants. It strains all bounds of


credulity to argue that Appellants – who are being sued by the Receiver – are not aggrieved by an


order denying their motion to dissolve the illegal receivership.


In support of his contention that Appellants are not aggrieved parties, the Receiver cites a


string of cases that are uniformly inapplicable for one of three reasons. One category of cases cited
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by the Receiver involves appellants seeking review of motions or settlements to which the


appellant was not a party.2 Those cases are easily distinguishable because Appellants are parties


in this case and Appellants seek appeal of an Order denying their Motion. The second category of


cases cited by the Receiver involves appeals of interlocutory orders where there is no statutory


basis for immediate appellate review.3 Again, those cases are easily distinguishable because South


Carolina Code § 14-3-330(4) expressly gives the Court authority to review interlocutory orders


continuing or modifying receiverships. The third category of cases involves parties who won their


motions and nonetheless sought to appeal.4 Clearly, those cases are not relevant here where the


Circuit Court denied Appellants’ Motion.


The Receiver seeks monetary relief from Appellants. His first cause of action seeks a


declaration that Appellants “must fairly compensate the Receiver for the substantial time, effort,


and expense expended in connection with the defense of asbestos suits potentially covered under


the Third-Party Defendants’ policies . . ..” (Second Am. Third-Party Compl. ¶ 181). In other words,


2 Burns v. Gardner, 328 S.C. 608, 493 S.E.2d 356 (Ct. App. 1997) (holding clients could not appeal
entry of sanctions against their attorney because sanctions were not entered against them); Hudson
v. Lancaster Convalescent Ctr., 407 S.C. 112, 754 S.E.2d 486 (2014) (holding employer and
insurer could not appeal order approving settlement as to allocation of single-fund award because
they were not parties to the settlement); Haarhuis v. Cheek, 261 N.C. App. 358, 820 S.E.2d 844
(Ct. App. 2018) (holding appellants had no standing to object to appointment of receiver when
they were not parties to the action).


3 Shields v. Martin Marietta Corp., 303 S.C. 469, 402 S.E.2d 482 (1991) (dismissing appeal as
interlocutory); State v. Looper, 421 S.C. 384, 389, 807 S.E.2d 203, 205 (2017) (holding appellant
was not “aggrieved by a final judgment”) (emphasis in original).


4 Ralph v. McLaughlin, 432 S.C. 640, 856 S.E.2d 154 (2021) (holding petitioner was not aggrieved
by denial of directed verdict because petitioner ultimately won at trial); Dunson v. Dunson, 278
S.C. 210, 294 S.E.2d 39 (1982) (holding wife was not aggrieved by grant of divorce on ground of
separation rather than on ground of desertion); State v. Cox, 328 S.C. 371, 492 S.E.2d 399 (Ct.
App. 1997) (holding state waived appeal of sentence after conviction after failing to object at time
of imposition).
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the Receiver is asking the Court to order Appellants to pay the Receiver to sue the Appellants.5


Moreover, the Receiver asks that the Court order such payments to go on in perpetuity: “this


obligation is unlimited and shall continue as long as there are Asbestos Suits against Third-Party


Plaintiffs.” (Second Am. Third-Party Compl. ¶ 181). The Receiver goes on to seek a declaration


that documents allegedly in the possession of Appellants – including underwriting documents and


other documents that are not the property of an insured – “are the property of the Receiver and


shall be delivered immediately to the Receiver to be maintained in his sole possession and his


unrestricted use . . ..” (Second Am. Third-Party Compl. ¶ 185). Thus, in stark contrast to many of


the cases cited by the Receiver where the appellants were not parties to the litigation,6 Appellants


are plainly defendants against whom the Receiver seeks monetary and other relief.


Ironically, this distinction is specifically identified by the Supreme Court of California in


a case cited by the Receiver. In Luckenbach v. Laer, 190 Cal. 395, 212 P. 918 (1923), a trial court


appointed a receiver and authorized the receiver to bring suits against third parties by way of a


separate lawsuit. The third parties attempted to intervene in the original lawsuit to challenge the


appointment of the receiver and appealed when they lost. The California Supreme Court held that


appellants were not entitled to appeal a receivership order in that case because they were not


5 Even when an insurer owes a duty to defend, that duty extends to paying for insurer-assigned
defense counsel. It does not obligate the insurer to pay the insured for the insured’s participation
in the lawsuit. Thus, the Receiver asks the Circuit Court to require Appellants to pay the Receiver
amounts that even an insured could not seek from the insurance company.


6 The Receiver also cites to Exchange Trust Co. v. Oklahoma State Bank of Ada, 126 Okla. 193,
259 P. 589 (1927). In that case, the Oklahoma court found a bank was not “aggrieved” by a
receivership order because the bank was not an owner of the subject property and the bank was
not “chargeable with any expense in connection with the receivership.” Id.at 595. The Receiver’s
Second Amended Third-Party Complaint expressly claims Appellants are responsible for the
Receiver’s expenses. Thus, the Exchange Trust Co. case is easily distinguishable.
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parties. Id. at 399, 212 P. 920 (“[A]ppellants . . . were not parties to nor interested in the controversy


which resulted in the appointment of the receiver, and had no interest in the subject matter of that


proceeding. Consequently, that order was inoperative against them and they were not aggrieved


by the court’s action.”). However, the Supreme Court noted that the third parties absolutely had a


right to challenge the receivership in the subsequent lawsuit filed by the receiver against those


third parties: “[W]e need only say that if the point is well taken appellants may avail themselves


of that objection in the action brought by the receiver against them.” Id. at 400, 212 P. 921. As the


Supreme Court held: “The question of the right of the receiver to maintain the action in the capacity


in which he sues is a question that must be determined in such action itself.” Id.


The Receiver’s heavy reliance on Haarhuis v. Cheek, 261 N.C. App. 358, 820 S.E.2d 844


(Ct. App. 2018), highlights the very distinction identified by the Supreme Court in Luckenbach.


In Haarhius, potential tort defendants who were not parties to the litigation sought to object to the


appointment of a receiver. Unsurprisingly, the North Carolina court found that potential tort


defendants who were not parties to the litigation were not yet aggrieved. As the California Court


recognized in Luckenbach, the receivership order “was inoperative against them” because they


were not parties to the litigation. As the Court of Appeals held in Haarhuis, “a judgment-debtor


lacks standing to object to the appointment of a receiver, as the debtor is not the ‘aggrieved party’


in the underlying action.” Haarhuis v. Cheek, 261 N.C. App. 358, 362, 820 S.E.2d 844, 848 (Ct.


App. 2018) (emphasis added). The Court of Appeals goes on to quote from Lone Star Industries,


Inc. v. Ready Mixed Concrete of Wilmington, Inc., 68 N.C. App. 308, 309, 314 S.E.2d 302, 303


(1984), where the court held appellants lacked standing because “[t]hey are not parties to the case


. . ..” The Court of Appeals in Haarhuis concluded, the “same is true in the instant case. Universal
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and Burton were not, and are not, parties to the action between plaintiff and defendant . . ..”


Haarhuis, 261 N.C. at 362, 820 S.E.2d at 849.


Unlike the facts in Haarhuis, Appellants sought to dissolve the receivership in the action


brought by the Receiver against Appellants. Appellants are plainly parties to the litigation, and


they have standing to challenge the Receiver’s standing to pursue litigation against them.


Appellants have challenged “the right of the receiver to maintain the action in the capacity in which


he sues” in the very action that he asserts against the Appellants. See Luckenbach, supra. Thus,


this is the exact distinguishing example that the California Supreme Court provided in Luckenbach,


and Appellants are “aggrieved” parties.


The Receiver’s failure to identify a single case that applies to the posture of this case –


despite citing numerous irrelevant and distinguishable cases – highlights the groundless nature of


his argument. It is common sense that a defendant is aggrieved by a denial of its motion to dismiss.


Typically, the question for appeal is not whether the defendant is aggrieved, but whether the order


on appeal is impermissibly interlocutory. Here, the latter question is resolved by the appealability


statute. There is no doubt that Appellants are aggrieved.


CONCLUSION


For the above-stated reasons, this Court has jurisdiction to review the Order Denying


Dissolution, and the Receiver’s Motion to Dismiss should be denied. Pursuant to the appealability


statute, the Court “shall review upon appeal” orders continuing or modifying a receivership. The


Order Denying Dissolution does just that, and Appellants are aggrieved parties. Therefore, the


Order Denying Dissolution is subject to immediate appellate review.


Respectfully submitted,


MURPHY & GRANTLAND, P.A.
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By: s/Wesley B. Sawyer
Wesley B. Sawyer, Esquire (SC 100229)
4406-B Forest Drive (29206)
P.O. Box 6648
Columbia, South Carolina 29260
(803) 782-4100
wsawyer@murphygrantland.com


Counsel for Third-Party Defendants AIG Property
Casualty Company, formerly known as Birmingham
Fire Insurance Company; National Union Fire
Insurance Company of Pittsburgh, PA; Berkshire
Hathaway Specialty Insurance Company, formerly
known as Stonewall Insurance Company; and The
Continental Insurance Company, individually and as
successor in interest to Harbor Insurance Company.


May 25, 2023



mailto:wsawyer@murphygrantland.com





_____________________


PROOF OF SERVICE
_____________________


I, the undersigned of the law offices of Murphy & Grantland PA, attorneys for Appellants,


do hereby certify that I have served all parties to this appeal with a copy of the pleading(s) specified


below by emailing them to the addresses below:


Pleading(s): Appellants’ Return to Respondent’s Motion to Dismiss


Parties Served:


Peter D. Protopapas (pdp@rplegalgroup.com)
Brian M. Barnwell (bb@rplegalgroup.com)
John B. White, Jr. (jwhite@johnbwhitelaw.com)
Marghretta H. Shisko (mshisko@johnbwhitelaw.com)
Christopher Jones (cjones@johnbwhitelaw.com)
Griffin Littlejohn Lynch (glynch@johnbwhitelaw.com)
Scott Shutte (scott.schutte@morganlewis.com)
Brady Edwards (brady.edwards@morganlewis.com)


Counsel for Respondent Payne & Keller Corp., through its Receiver Peter D. Protopapas


Theile B. McVey (tmcvey@kassellaw.com)
Jamie D. Rutkoski (jrutkoski@kassellaw.com)
Jonathan Marshall Holder (jholder@dobslegal.com)


Counsel for Plaintiff


M. Todd Carroll (todd.carroll@wbd-us.com)
M. Elizabeth O’Neill (Elizabeth.oneill@wbd-us.com)
Harry Lee (hlee@steptoe.com)


Counsel for Appellant Third-Party Defendant Travelers Casualty and Surety Company


By: s/Wesley B. Sawyer
Wesley B. Sawyer, Esquire (SC 100229)
4406-B Forest Drive (29206)
P.O. Box 6648
Columbia, South Carolina 29260
(803) 782-4100
wsawyer@murphygrantland.com
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Counsel for Third-Party Defendants AIG Property
Casualty Company, formerly known as Birmingham
Fire Insurance Company; National Union Fire
Insurance Company of Pittsburgh, PA; Berkshire
Hathaway Specialty Insurance Company, formerly
known as Stonewall Insurance Company; and The
Continental Insurance Company, individually and as
successor in interest to Harbor Insurance Company.


May 25, 2023






