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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_______________ 
 


APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 


 
The Honorable Joan H. Toal 
Acting Circuit Court Judge 


_______________ 
 


Appellate Case No. 2023-000727 
_______________ 


 
Lenora Childers, Individually and as Personal Representative of the 
Estate of Lewis C. Childers, ..............................................................  


 
Plaintiff, 


 v.  


Davis Mechanical Contractors, Inc.; Flame Refractories, Inc.; 
General Boiler Casing Company, Inc.; HEFCO, Inc.; J.R. Dean 
Company, Inc.; Payne & Keller Company; SFB, Incorporated; 
Stafford Insulation Company; Standard Insulation Company of 
N.C., Inc.; Systra Engineering, Inc.; United Construction Co. of 
Rome, Inc.; Wind Up, Ltd., Individually and as Successor-in-
Interest to Pipe & Boiler Insulation, Inc. f/k/a Carolina Industrial 
Insulating Co., ....................................................................................  


 
 
 
 
 
 
 


Defendants, 
 


Flame Refractories, Inc., United Construction Co. of Rome, Inc., 
Wind Up, Ltd., Individually and as Successor-in-Interest to Pipe & 
Boiler Insulation, Inc. f/k/a Carolina Industrial Insulating Co., 
Payne & Keller Company, and PBI QSF, LLC, By and Through 
Their Duly Appointed Receiver Peter D. Protopapas,  ......................  


 
 
 


Third-Party 
Plaintiffs, 


 
v.  


 
Zurich American Insurance Company (Individually and as 
Successor to Northern Insurance Company of New York, Maryland 
American General Insurance Company, and Maryland Casualty 
Company); Allstate Insurance Company; John Tighe; Sean 
Anthony Beatty; Dennis William Cahill; Catherine Ann Carlino; 
Andre Lefebvre; David Dean Shumway; Gil Chandler, Michael 
Davenport; Linda Young Pettigrew; Gwyn Wallace Fuller; Daniel 
Robert Keddie; Julie Ann Fortune; Michael John Crall; James 
Francis Meehan; Larry Gene Simmons; Arrowpoint Group, Inc.; 
Arrowpoint Capital Corp.; Admiral Insurance Company; 
Continental Insurance Company (Individually and as Successor in 
interest to Harbor Insurance Company); Hartford Accident and 
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Indemnity Company, Travelers Casualty & Surety Company f/k/a 
Aetna Casualty & Surety Company, National Union Fire Insurance 
Company of Pittsburgh, PA, Medmarc Casualty Insurance 
Company, Individually and as Successor in Interest to Dependable 
Insurance Company, Inc., Berkshire Hathaway Specialty Insurance 
Company f/k/a Stonewall Insurance Company, Individually and as 
Successor in interest to Stonewall Surplus Lines Insurance 
Company, Lexington Insurance Company, First State Insurance 
Company, Birmingham Fire Insurance Company, Certain 
Underwriters at Lloyd’s of London and various London Market 
Companies, South Carolina Property and Casualty Insurance 
Guaranty Association, R.L. Jarrett (Underwriting) Agency, Inc., 
U.S. Risk, L.L.C., Rexel USA, Inc., Compass Risk Services, LLC, 
SKRLA, LLC, Century Indemnity Company, in its own capacity 
and as successor to CCI Insurance Company, as successor to 
Insurance Company of North America, United States Fire 
Insurance Company, and Fireman’s Fund Insurance Company,   
 


of which 


 
 
 
 
 
 
 
 
 
 
 
 
 
 


Third-Party 
Defendants, 


 
Payne & Keller Company, by and through its Receiver Peter D. 
Protopapas, is the ...............................................................................  
 


and 
 


 
 


Respondent, 
 
 


AIG Property Casualty Company, formerly known as Birmingham 
Fire Insurance Company; Lexington Insurance Company; National 
Union Fire Insurance Company f/k/a Stonewall Insurance 
Company, individually and as successor in interest to Stonewall 
Surplus Lines Insurance Company; Continental Insurance 
Company, individually and as successor in interest to Harbor 
Insurance Company; and Travelers Casualty & Surety Company 
f/k/a Aetna Casualty & Surety Company are the ...............................  
 


 
 
 
 
 
 
 


Appellants. 


_____________________ 
 


TRAVELERS’S RETURN IN OPPOSITION TO THE RECEIVER’S MOTION TO DISMISS 
_____________________ 


 
INTRODUCTION 


 In response to the Court’s inquiry as to the immediate appealability of the circuit court’s 


order, Travelers explained that the order is immediately appealable under South Carolina Code 


§ 14-3-330(4) for two reasons: (1) the circuit court wrongly continued a receivership that is void 
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ab initio, and the Receiver’s appointment should be dissolved as a matter of law; and (2) it 


modified the initial appointment order by authorizing the Receiver—a South Carolina lawyer—to 


attempt to unwind the 1986 termination of a Texas company in a South Carolina circuit court, 


potentially creating liability for this long-terminated Texas company—liability that has been 


barred as a matter of Texas law for over three decades. Because any order “granting, continuing, 


modifying, or refusing the appointment of a receiver” is immediately appealable, this appeal is 


unquestionably proper. S.C. Code Ann. § 14-3-330(4). 


 In his response, the Receiver argues that the statute “is concerned with ‘appointments,’ not 


‘receiverships,’” and “does not allow the interlocutory appeal of an order affecting ‘a 


receivership.’” (Mot. at 8). The distinction the Receiver attempts to draw is illusory – there is no 


difference between an order that continues or modifies “a receivership” and one that continues or 


modifies “the appointment of a receiver.” In any event, the circuit court’s order on appeal here 


both continues and modifies the court’s “appointment” of the Receiver; thus, it falls squarely 


within the scope of section 14-3-330(4) even under the Receiver’s strained construction. 


The Receiver argues that an order rejecting a motion to immediately cease a receivership 


somehow does not “continu[e]” an existing receiver’s appointment. (Receiver’s Mot. at 8–9, 11– 


15.) This argument is not credible. Travelers moved to terminate the receivership immediately 


because it cannot exist as a matter of law; the appointment of the Receiver was improper and must 


be undone. The Receiver argues that section 14-3-330(4) only “appl[ies] to instances where a 


temporary receivership was explicitly extended in duration, whether made permanent or remaining 


as a temporary receivership with a later termination date.” (Receiver’s Mot. at 13). But on its face, 


the statutory language is not nearly so limited; to the contrary, it applies to any interlocutory order 


“continuing . . . the appointment of a receiver.” § 14-3-330(4). And the cases the Receiver cites 
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(Receiver’s Mot. at 12 n. 5, 6) do nothing to support his statutory rewrite. They simply reference 


in passing the unremarkable fact that certain receiverships were temporary, and that such 


receiverships were sometimes extended or continued. Here, because the circuit court refused to 


dissolve the Payne & Keller receivership despite clear constitutional barriers to the Receiver’s 


appointment, the order on appeal has wrongly “continued” the Receiver’s appointment over 


objection and is immediately appealable under Section 14-3-330(4).1  


 Nor is it credible to argue that the order on appeal did not “modify” the scope of the 


receivership, which the Receiver suggests but does not truly argue in his filing. (Receiver’s Mot. 


at 10–11.) The original appointment order tasked the Receiver with the duty to “take any and all 


steps necessary to protect the interests of Payne & Keller whatever they may be.” (App. 4, Order 


Appointing Receiver at 1 (Aug. 27, 2021).) But now, the circuit court has authorized the Receiver 


to challenge Payne & Keller’s corporate termination, with the only potential consequence of such 


action being to resurrect potential liability for Payne & Keller that has been barred as a matter of 


ironclad Texas state law since 1989. Instructing the Receiver to protect Payne & Keller’s interests, 


 
1  The Receiver suggests that the only order that could have been appealed was the order 
appointing him in the first place. (See Receiver’s Mot. at 15 (“The appropriate time to challenge 
the propriety of a receivership is at its outset . . . not now, years after the receivership has been 
established and the Receiver appointed.”).) That order was entered on August 27, 2021—just four 
days after the plaintiff below moved for the appointment, and without a hearing. (App. 1, 4.) 
Travelers was not even a party to this case at that time, and it did not receive notice of the 
appointment until after the order had been entered. It was not until six months later that Travelers 
was added as an improper third-party defendant, and it sought to discontinue the receivership in 
its very first filing below. (App. 130.) It is disingenuous to suggest that Travelers has somehow 
missed an opportunity or has been tardy to appeal here; it unquestionably has not. To prevent 
Travelers from appealing the circuit court’s order would not only contravene the plain language of 
the statute, it would also mean that aggrieved parties like Travelers, sued months after a receiver’s 
appointment, have no opportunity to challenge the propriety of the appointment—which the 
Receiver acknowledges is immediately appealable under Section 14-3-330(4). 
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but then authorizing the Receiver to take such actions, is an obvious “modification” of the 


receivership, rendering the order immediately appealable under Section 14-3-330(4). 


 Seemingly recognizing the flimsy nature of his arguments under Section 14-3-330(4), the 


Receiver folded into his response to the Court’s inquiry a motion to dismiss the appeal on grounds 


that the Appellants “are not aggrieved parties.” (Receiver’s Mot. at 15–20.) This argument is as 


illusory as his arguments regarding the immediate-appealability of the circuit court’s order, as 


discussed below. 


ARGUMENT 


Travelers is an “aggrieved party.” The Receiver’s argument that Travelers and other 


carriers are not “aggrieved” by the order allowing the Payne & Keller receivership to continue, 


and to now authorize the Receiver to find reasons to create liability for Payne & Keller, is directly 


inconsistent with the Receiver’s pleadings.  


 In order to appeal an adverse ruling, a party must be “aggrieved by an order.” Rule 201(b), 


SCACR. This is not a high standard, and it is satisfied when a decision directly affects the 


appellant’s “rights and interests.” See, e.g., Shaw v. City of Charleston, 351 S.C. 32, 36–38, 567 


S.E.2d 530, 532–33 (Ct. App. 2002) (holding that one defendant had the right to appeal the 


dismissal of a co-defendant because that dismissal could result in the appealing-defendant having 


100% liability on the claims).  


 It is indisputable that Travelers is aggrieved by the circuit court’s order. As it stands, the 


Receiver has filed a third-party claim against Travelers and others, through which he seeks inter 


alia an order requiring Travelers and others to “pay for the Receiver’s activities in connection with 


the defense of Third-Party Plaintiffs’ Asbestos Suits.” (App. 108, Receiver’s Second Amended 


Third-Party Complaint ¶ 177.) More particularly, he seeks a declaration that Travelers and Payne 
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& Keller’s other historic insurance carriers “must fairly compensate the Receiver for the 


substantial time, effort, and expenses expended in connection with the defense of asbestos suits 


potentially covered under the Third-Party Defendants’ policies and to further declare that this 


obligation is unlimited and shall continue as long as there as Asbestos Suits pending against” the 


Receiver. (App. 109, Receiver’s Second Amended Third-Party Complaint ¶ 181.)  


 In other words, the Receiver has asserted claims against Travelers (and others) through 


which he asks the circuit court to require Travelers (and others) to pay the Receiver a “receivership 


fee” while he “defends” claims on behalf of Payne & Keller, and to pay those fees in an “unlimited” 


amount and on a never-ending basis.  


 But as a matter of law, Payne & Keller is immune from suit because the Texas statute of 


repose for terminated companies expired 34 years ago, barring all claims both by and against Payne 


& Keller. See Tex. Bus. Org. Code § 11.359(a) (providing that except in an inapplicable limited 


circumstance, “an existing claim by or against a terminated filing entity is extinguished unless an 


action or proceeding is brought on the claim not later than the third anniversary of the date of 


termination of the entity”). Accordingly, the receivership should be terminated immediately. See 


generally In re All Cases Against Sager Corp., 967 N.E.2d 1203, 1207–11 (Ohio 2012) (vacating 


a receivership appointed by the trial court over a dissolved foreign company because the repose 


period had expired against any potential claims involving that company). 


 Rather than enforcing this statute according to its plain language and terminating the 


receivership, the circuit court’s order perpetuates the Receiver’s appointment—and runs up the 


very “receivership fee” that the Receiver seeks from Travelers and other carriers.2 Worse yet, the 


 
2  Puzzlingly, the Receiver suggests that Travelers did not attack the “appointment of a receiver” 
itself. (Receiver’s Mot. at 8–10.) This attempt to draw a distinction between a receivership and the 
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order on appeal authorizes the Receiver to attempt to resurrect long-barred claims against Payne 


& Keller—claims that the Receiver expects Travelers and other carriers to pay—while further 


increasing the “receivership fee” the Receiver seeks.  


As such, the circuit court’s order has a direct, substantial, and obvious adverse impact on 


Travelers’s right not to fund the Receiver’s quest to create claims against Payne & Keller for 


Travelers to pay, and Travelers is undoubtedly an “aggrieved party” entitled to appeal the circuit 


court’s ruling as a matter of right under South Carolina Code § 14-3-330(4).3 The Court should 


deny the Receiver’s motion to dismiss the appeal.  


 
appointment of a receiver is meaningless; one does not exist without the other. And in any event, 
the Receiver’s recitation of the proceedings before the circuit court is incorrect.  
 
 Contrary to the Receiver’s assertion that “[n]one of Appellants arguments [in the circuit court] 
related to the appointment of the Receiver as such” (Receiver’s Mot. at 9), Travelers argued 
throughout its motion below that the “appointment of the Receiver here for the purpose of 
investigating and administering Payne & Keller’s insurance assets was improper and must be 
undone.” (App. 134, Mot. to Dismiss Third-Party Claims and to Dissolve the Payne & Keller 
Receivership at 5 (emphasis supplied).) Indeed, the Receiver acknowledged throughout his 
opposition that Travelers’s motion to dissolve was “predicated” on his improper appointment. 
(See, e.g., App. 166, Receiver’s Opp. at 3 (arguing Travelers’s motion “fails because both South 
Carolina and Texas law allow the appointment of a receiver even after a company ‘has been 
dissolved’” (emphasis in original)); App. 167, id. at 4 (“Travelers’ motion to dissolve is predicated 
on the incorrect assumption that this Court’s ability to appoint a Receiver to bring claims on behalf 
of Payne & Keller is limited by the three-year window after a dissolution for a dissolved entity to 
sue or be sued.”); App. 167, id. at 4 (arguing Travelers “ignores well-settled South Carolina law 
relating to the scope of this Court’s authority to appoint a receiver.”); App. 176, id. at 13 
(“Travelers also argues that the receivership should be dissolved because the Court has exceeded 
its authority . . . . According to Travelers . . . a receiver can only be appointed for a foreign 
corporation ‘to the extent of their property within this state.’” (internal quotation marks omitted).) 
The record is unmistakable that Travelers has rightly challenged the “appointment of a receiver.” 
  
3 The Receiver relies almost exclusively on a case from North Carolina in support of his 
“aggrieved party” argument. But that case has nothing to do with this situation, as it stands for the 
unremarkable proposition that a non-party does not have standing to appeal a ruling. See Haarhuis 
v. Cheek, 820 S.E.2d 844, 849 (N.C. Ct. App. 2018) (holding that two non-parties “do not have 
standing to challenge the appointment of a receiver” because they “were not, and are not, parties 
to the action”). That is obviously not the case here, as the Receiver has made Travelers a party to 
this case. Accordingly, Haarhuis is irrelevant. 
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 The Court can address additional procedural errors below. Similarly, the Court should 


reject the Receiver’s parting shot—that once it decides this appeal is proper, it should still refuse 


to consider clear errors within the circuit court’s ruling regarding the narrow scope of Rule 14. 


According to the Receiver, “there is no nexus between Appellants’ arguments concerning Payne 


& Keller’s receivership and their other arguments in pursuit of dismissal.” (Receiver’s Mot. at 21.) 


This, too, is directly contrary to the Receiver’s actual pleadings below. 


Travelers is a third-party defendant to this case, and it is defending against declaratory 


judgments regarding inter alia whether Travelers has to pay a “receivership fee” to “fairly 


compensate the Receiver for the substantial time, effort, and expenses expended in connection 


with the defense of asbestos suits potentially covered under the Third-Party Defendants’ policies 


and to further declare that this obligation is unlimited and shall continue as long as there as 


Asbestos Suits pending against” the Receiver. (App. 109, Receiver’s Second Amended Third-


Party Complaint ¶ 181.) That is not a derivative claim allowed by Rule 14, SCRCP. The Receiver 


is not attempting to shift Payne & Keller’s potential liability to Travelers and other carriers; he is 


seeking compensation from his adversaries for work on asbestos suits for which Payne & Keller 


may have potential liability only because the circuit court has authorized the Receiver to challenge 


Payne & Keller’s corporate termination under Texas state law.  


And the Receiver’s third-party complaint is a transparent attempt to anchor a copycat 


lawsuit in state court to avoid federal jurisdiction. (App. 24–36, Am. Compl. in Protopapas v. Am. 


Int’l Group, Case No. 3:21-cv-4086-DCC (D.S.C.).) Rule 12(b)(8), SCRCP, bars this sort of serial 


litigation. 


There is no reason the Court should avoid considering these basic procedural issues as part 


of this appeal. These procedural points are intertwined with the overall impropriety of the 
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receivership; if the receivership is dissolved and the Receiver’s appointment is terminated, then 


there is no potential liability for Payne & Keller, and no “receivership fee” for the Receiver to 


demand from Travelers and other carriers. The Court should reject the Receiver’s request that the 


Court turn a blind eye to obvious procedural errors presented in this appeal.  


CONCLUSION 


 This appeal is properly before this Court under South Carolina Code § 14-3-330(4), and 


Travelers is certainly an “aggrieved” party. Accordingly, the Court should deny the Receiver’s 


motion to dismiss this appeal and allow it to proceed according to the Appellate Court Rules.4  


Respectfully submitted, 


WOMBLE BOND DICKINSON (US) LLP  
 


By: /s/ M. Todd Carroll 
S.C. Bar No. 74000 
todd.carroll@wbd-us.com 
M. Elizabeth O’Neill 
S.C. Bar No. 104013 
elizabeth.oneill@wbd-us.com 
1221 Main Street, Suite 1600 
Columbia, South Carolina 29201 
803.454.6504 
 


STEPTOE & JOHNSON LLP 
 


Harry Lee (pro hac vice application pending) 
hlee@steptoe.com  
1330 Connecticut Avenue, NW   
Washington, DC 20036 
202.429.3000 
 


Counsel for Appellant Third-Party Defendant Travelers Casualty 
and Surety Company 


May 25, 2023


 
4  To the extent not inconsistent with any arguments presented herein, Travelers adopts and 
incorporates by reference all arguments presented by its co-Appellants in opposition to dismissal 
of this appeal. 
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PROOF OF SERVICE 
_____________________ 


 
 I, the undersigned of the law offices of Womble Bond Dickinson (US) LLP, attorneys for 


Appellant, do hereby certify that I have served all parties to this appeal with a copy of the 


pleading(s) specific below by emailing them at the addresses below: 


Pleading(s): Travelers’s Return in Opposition to the Receiver’s Motion to Dismiss 
 
 Parties Served: 


Peter D. Protopapas (pdp@rplegalgroup.com)  
Brian M. Barnwell (bb@rplegalgroup.com)  
John B. White, Jr. (jwhite@johnbwhitelaw.com)  
Marghretta H. Shisko (mshisko@johnbwhitelaw.com) 
Christopher Jones (cjones@johnbwhitelaw.com)  
Griffin Littlejohn Lynch (glynch@johnbwhitelaw.com)  
Scott Shutte (scott.schutte@morganlewis.com) 
Brady Edwards (brady.edwards@morganlewis.com) 
 
Counsel for Respondent Payne & Keller Corp., through its Receiver Peter D. Protopapas 
 
May 25, 2023 
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The Court has received your filing. A stamped copy is attached for your records.
 
Thank you.
 
From: Sandra R. Branson <sbranson@murphygrantland.com> 
Sent: Thursday, May 25, 2023 1:59 PM
To: Court Of Appeals Filings <ctappfilings@sccourts.org>
Cc: Wesley B. Sawyer <wsawyer@murphygrantland.com>; 'pdp@rplegalgroup.com'
<pdp@rplegalgroup.com>; 'bb@rplegalgroup.com' <bb@rplegalgroup.com>;
'jwhite@johnbwhitelaw.com' <jwhite@johnbwhitelaw.com>; 'mshisko@johnbwhitelaw.com'
<mshisko@johnbwhitelaw.com>; 'cjones@johnbwhitelaw.com' <cjones@johnbwhitelaw.com>;
'glynch@johnbwhitelaw.com' <glynch@johnbwhitelaw.com>; 'scott.schutte@morganlewis.com'
<scott.schutte@morganlewis.com>; 'tmcvey@kassellaw.com' <tmcvey@kassellaw.com>;
'jrutkoski@kassellaw.com' <jrutkoski@kassellaw.com>; 'jholder@dobslegal.com'
<jholder@dobslegal.com>; 'todd.carroll@wbd-us.com' <todd.carroll@wbd-us.com>;
'Elizabeth.oneill@wbd-us.com' <Elizabeth.oneill@wbd-us.com>; 'hlee@steptoe.com'
<hlee@steptoe.com>; Diane Black <dblack@murphygrantland.com>
Subject: Lenora Childers, et al. v. Davis Mechanical Contractors, Inc., et al., Appellate Case No. 2023-
000727
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

 
Dear Clerk,
 
Please see attached for filing with the court Return to Respondent’s Motion to Dismiss in the above
matter.  Please return a clocked copy via email.
 

mailto:sbranson@murphygrantland.com
mailto:ctappfilings@sccourts.org
mailto:wsawyer@murphygrantland.com
mailto:pdp@rplegalgroup.com
mailto:bb@rplegalgroup.com
mailto:jwhite@johnbwhitelaw.com
mailto:mshisko@johnbwhitelaw.com
mailto:cjones@johnbwhitelaw.com
mailto:glynch@johnbwhitelaw.com
mailto:scott.schutte@morganlewis.com
mailto:tmcvey@kassellaw.com
mailto:jrutkoski@kassellaw.com
mailto:jholder@dobslegal.com
mailto:todd.carroll@wbd-us.com
mailto:Elizabeth.oneill@wbd-us.com
mailto:hlee@steptoe.com
mailto:dblack@murphygrantland.com


By copy of this email we are advising opposing counsel of our communication with the court and
providing them a copy of same being filed herewith.
 
 

Sandra R. Branson
Legal Assistant to J.R. Murphy,
Esquire, Megan Walker, Esquire
and Diana M. August, Esquire
Phone:  803-782-4100 ext. 1265
Post Office Box 6648
Columbia, SC 29260
sbranson@murphygrantland.com
www.murphygrantland.com
 

 
Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be
privileged or confidential and are intended solely for the individual or
entity to whom they are addressed.  If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it
immediately.  Any unauthorized dissemination, distribution or copying of
this communication is strictly prohibited.
 

 
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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