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STATEMENT OF THE CASE 

PetItIoner adopts and mcorporates by reference the Statement of Case and Facts 

presented m hIS ImtIal Bnef The factual hIstory dIscussed below IS lImIted to reply to 

the Issues raIsed m the Respondent SCDOT's Statement of the Case 1 

SCDOT's Statement of the Case concludes that durmg the wrongful death tnal 

from whIch thIS appeal stems there was no testImony or eVIdence of TIffame Rutland's 

conscIOUS pam and suffenng PetItIOner concedes that there was no dlrect testImony or 

eVIdence of conscIOUS pam and suffenng suffered by the Decedent TIffame Rutland 

However, SCDOT's charactenzatIOn of the purported absolute dearth of eVIdence IS 

mIsleadmg because the nature of thIS wreck, the Issues of damages, and the temporal 

questIOns of whether TIffame Rutland suffered conscIOUS pam and suffermg and mental 

and emotIOnal dIstress pnor to her death may be answered affirmatIvely by reference to 

mferences and cIrcumstantIal eVIdence m the record WIthout dIspute, the wreck that 

kIlled TIffame Rutland was not a SImple, ImmedIate "collISIOn" Instead, thIS wreck was 

a senes of events leadmg to the vehIcle finally crashmg mto a dItch, WIth the weIght of 

the Blazer commg to rest on the partIally ejected body ofthe decedent (See Statement of 

the Case of PetItIOner's ImtIal Bnef for full descnptIOn of the "collISIOn") 

ARGUMENT 

I SCDOT'S ARGUMENTS CONCERNING THE LACK OF PROOF 
OF CONSCIOUS PAIN AND SUFFERING AND APPLICATION 
OF THE "PRE-IMPACT FEAR" DOCTRINE ARE UNAVAILING 

As addressed fully m PetItIOner's ImtIal Bnef, the Court of Appeals' OpInIOn 

faIled to adhere to and apply the "any eVIdence" standard applIcable under the eqUItable 

SImIlarly under the Argument sectIOn of thIS Reply Bnef, PetItIOner adopts and mcorporates by 
reference those arguments raIsed m hIS InItIal Bnef For the sake of brevIty, PetItIOner offers the arguments 
herem as a lImIted reply to those Issues presented ill the Respondent's InItIal Bnef 
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reallocatlOn arguments before It WhIle there was no dzrect eVIdence of consclOUS pam 

and suffenng endured by the decedent Tiffame Rutland, under the "any eVIdence" or 

"mere scmtIlla" standard, cIrcumstantIal eVIdence certamly eXIsts to support the 

PetItlOner's and settlmg defendant's allocatlOn of proceeds to a survIval actlOn 

Fundamental flaws eXIst withm the SCDOT's arguments to support the Court of Appeals' 

opmlOn, and to these arguments PetItIoner replIes bnefly m thIS sectlOn 

FIrst, the SCDOT falls to acknowledge that cIrcumstantIal eVIdence IS held on 

equal footmg as dIrect eVIdence under the "any eVIdence" standard CIrcumstantIal 

eVIdence IS proof of a cham of facts and CIrcumstances mdicatmg the eXIstence of a fact, 

It IS eVIdence whIch ImmedIately establIshes collateral facts from whIch the mam fact 

may be mferred CIrcumstantIal eVIdence IS based on mference and not personal 

knowledge or observatlOn State V SalIsbury, 343 S C 520, 541 S E 2d 247 (2001) 

CIrcumstantIal eVIdence does not actually establIsh the fact m questlOn, but It asserts or 

descnbes somethmg else from whIch the Jury may reasonably mfer the truth of the fact or 

at least reasonably mfer an mcrease m the probabIlity that the fact IS true Gastmeau V 

Murphy, 323 S C 168,473 S E 2d 819 (Ct App 1996), rev'd on other grounds, 331 S C 

565, 503 S E 2d 712 (1998) For cIrcumstantial eVIdence to be suffiCIent to warrant a 

findmg of fact, the CIrcumstances must lead to the fact WIth reasonable certamty The 

facts and CIrcumstances should be conSIdered m lIght of ordmary expenence and 

common sense, and the eXIstence of a fact cannot be based on speculatlOn, surmIse, or 

conjecture Holland V GeorgIa Hardwood Lumber Co, 214 S C 195, 51 S E 2d 744 

(1949) As South Carolma Junes are routmely charged, the law makes absolutely no 

dIstmctlOn between the weIght or value to be gIven to eIther dIrect or CIrcumstantial 
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eVIdence As addresse~ fully m PetItIOner' s ~mt1al Bnef to thIS C<:,urt, based on the 

duratIOn and nature OfthiS wreck there IS no doubt that a Jury could be reasonably certam, 

based on theIr collectIve ordmary expenence and common sense, that dunng the vIOlent 

unfoldmg of thIS colhsIOn that Tiffame was both mJured and suffered mental and/or 

emotIOnal angUIsh pnor to her partial ejectIOn and bemg crushed by the vehIcle The 

"any eVIdence" standard havmg been met, the eqUItable reallocatIOn upheld by the Court 

of Appeals was therefore mappropnate 

Second, SCDOT's arguments concernmg the apphcatIOn a "pre-Impact fnght" tag 

to mental suffenng mISS theIr mark In South Carohna mental suffenng, apprehensIOn, 

shock, fnght, emotIOnal upset, humihatIOn, and anXIety may be properly consIdered as an 

element of damages Boan V Blackwell, 343 S C 498, 541 S E 2d 242 (2001) It has 

been noted that appropnate damages m survIval actIOns mclude those for medIcal, 

surgIcal, and hospItal bIlls, conscIOUS pam, suffenng, and mental dzstress of the deceased 

(emphaSIS added) Scott V Porter, 340 S C 158, 530 S E2d 389 (Ct App 2000) These 

are well-settled tenets of damages m South Carohna Nevertheless, SCDOT asserts 

"shppery slope" arguments whIch fall to comprehend the hmited CIrcumstances where 

thIS element of damages has been found proper 

The PetItIOner does not seek to create law that would allow partIes to recover for 

emotIOnal turmOIl, mental dIstress, or pre-Impact fear that IS unaccompamed by phYSIcal 

mJury Based on the facts of thIS case, It strams lOgIC to conclude that pnor to her VIOlent 

death Tlffame Rutland dId not expenence fear, terror, emotIOnal trauma and mental 

dIstress not only for her own hfe, but also that of her famIly It hkewise strams lOgIC to 

conclude that pnor to her death she was unmJured as thIS vehIcle spun, hIt a culvert, 
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be~ame aIrborne, and finally landed m a dltch on her partlally ejected body As noted by 

the numerous JunsdlctlOns who have allowed "pre-lmpact fear" m survlVal actlOns, thls 

element of damages lS slmply a practlcal acknowledgement that m hmlted CIrcumstance 

where eVldence eXlsts from whlch It lS reasonable to conclude that the decedent was 

aware of lmmment mJury or death, that decedent has actual emotlOnal or mental trauma 

Such emotlOnal trauma and mental dlstress, followed by the death of the decedent, lS 

already a compensable element of damages under the South Carolma Survlval Statute 

ApphcatlOn of the label of "pre-lmpact fnght" or fear lS slmply unnecessary However, 

should thls Court wlsh to address the denommatlOn of such mental dlstress damages m 

terms of pre-lmpact fnght, compellmg authonty eXlsts from multlple JunsdlctlOns whlch 

should persuade the Court to adopt the element of damages 

EVldence eXlsts m the record whlch lS sufficlent to satlsfy the "any eVldence" 

standard to determme whether a vlable survlval cause of actlOn eXlsted Though the 

eVldence was cIrcumstantlal, and though It may have been "weak," It was sufficlent 

Therefore, the Court of Appeals erred m affirmmg the tnal court's eqmtable reallocatlOn 

of settlement proceeds Moreover, the Court of Appeals' opmlOn reached beyond the 

questlOn of whether there was eVldence m the record to support the PetltlOner's 

settlement allocatlOns The Court of Appeals created new law m South Carolma and 

affirmatlVely stated that "South Carolma does not recogmze 'pre-lmpact fear' as a cause 

of actlOn" ThIS IS a misstatement of the nature of "pre-Impact fear," which would be an 

element of damages, and a misstatement Which certamly needs clanficatlOn from thIS 

Court m the form of reversal 

II SCDOT'S ARGUMENTS CONCERNING EQUITABLE 
REALLOCATION FAIL 
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For the reasons stated In PetItIOner's prevIOUS bnef, the _Court of Appeals' 

affirmatIOn of the tnal court's eqmtable reallocatIOn of the settlement proceeds should be 

reversed In thIS lImIted reply, your PetItIOner seeks only to address the arguments by 

SCDOT under the "one Injury" language of EllIs v OlIver, 335, S C 106,515 S E 2d 268 

(Ct App 1999), Vortex Sports & Entertamment, Inc v Ware, 378 S C 197,662 S E 2d 

444 (Ct App 2008), and S C Code Ann §15-38-50 (2005) 

SCDOT's arguments for set-off under the "one Injury" rule falls because that 

theory of set-off addressed m EllIS and Vortex are based upon a statute WhICh does not 

apply to the SCDOT as a governmental entIty or agency SectIOn 15-38-50 prOVIdes the 

basIs for the "one Injury" rule and that code sectIOn IS part of the Umform ContnbutIOn 

Among Tortfeasors Act, codIfied at 15-38-10, et seq (2005) S C Code Ann §15-38-65 

clearly and unambIguously states that "[t]he Umform ContnbutIOn Among Tortfeasors 

Act shall not apply to governmental entItIes" Thus, the "one Injury" rule whIch SCDOT 

seeks to apply here IS unaVailable to It Furthermore, EllIs' treatment of the set -off m that 

case was based on the 1998 predecessor verSIOn of S C Code Ann SectIOn 15-38-50 

Thus, the "one Injury" rule IS a creatIOn of statute and the concept does not apply m thIS 

case to the SCDOT, agaInst whIch all claims are governed by the South Carolma Tort 

Claims Act 

CONCLUSION 

For these reasons, as well as those addressed In the PetItIOner's ImtIal Bnefto thIS 

Court, the Court of Appeals' OpmIOn below should be reversed 

Respectfully submItted, 
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