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SHORT, J Gene Cooper appeals hIS conVIctIOns for murder, armed 
Iobbery, conspIracy to COlnmIt armed robbery, and kidnappmg, argumg the 
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tnal court erred In (1) denymg Coopel's motIon to dIsmIss the charges 
against hun because hIs constItutIOnal nght to a speedy tnal was vIolated, (2) 
findmg PhIllIp Farmer was an unavaIlable wItness and allowmg Farmer's 
pnor testimony to be read mto the record because It del1led Cooper hIS 
constItutional nght to confrontatIOn, and (3) ruling Cooper could be 
Impeached WIth hIS 1977 convlcttons for housebreakmg and grand larceny 
because the convIctIOns were too relnote and were hIghly prejUdICIal We 
affirm 

FACTS 

Cooper was mdlcted In January 1990 for murder, kldnappmg, armed 
robbery, forgery, and conspIracy On February 22, 1991, he was conVIcted 
on all charges and sentenced to death However, almost three years later, the 
South CarolIna Supreme Court reversed Cooper's conVIctIOn for murder and 
remanded the case for a new tnal 1 The Supreme Court affirmed Cooper's 
conVIctIOns for kIdnappmg, armed robbery, forgery, and conspIracy 2 The 
follOWIng year, Cooper filed an applIcation for Post ConVIctIOn RelIef (PCR) 
pertalmng to hIS four non-capItal conVIctions Counsel for both partIes 
agreed that Cooper's retnal for murder should aWaIt the dIspOSItion of hIS 
PCR challenge FollOWIng an eVIdentiary heanng, the PCR court granted 
Cooper relIef for all of hIS non-capItal conVIctIOns The State appealed, and 
the South Carohna Supreme Court affirmed the granttng of PCR 3 The State 
dId not petItIon for reheanng, and the Supreme Court sent the remIttItur to the 
Lexmgton County CIrCUIt Court on August 29,2002 

Almost a year later, however, Cooper's retnal had stIll not been 
scheduled On July 15, 2003, Cooper filed an amended demand for speedy 
tnal, and a month later, a heanng was held m the CIrCUIt court before Judge 

I See State V Cooper, 312 S C 90, 439 S E 2d 276 (1994) 

2 Cooper remaIned mcarcerated from hIS arrest 111 1989 untIl hIS retnal In 

2006 

3 See State V Moore, 351 S C 207, 569 S E 2d 330 (2002) 



We~tbrook 4 Dunng the heanng, the State made a motIOn to dIsqualIfy 
Cooper's attorney, DavId Bruck, from the case for havmg contact wIth 
Cooper's co-defendant, Bo Southerland Bruck asserted he had no pnor 
knowledge of the State's motIOn to dIsqualIfy hIm from the case Judge 
Westbrook took the matter under advIsement, and set another heanng to 
dISCUSS the speedy tnal and dIsqualIficatIOn Issues On August 25, 2003, the 
partIes held an m-chambers conference to dISCUSS the Issues, and at that time, 
the deputy SolICItor stated the SolICItor's office would call Cooper's case for 
tnal dunng spnng 2004, between Apnl and June 

The case was not called m spnng 2004, and on February 10, 2005, 
Cooper filed a renewed demand for a speedy tnal FIve days later, a heanng 
on the motIon was held before Judge Keesley Cooper nl0ved to have the 
tnal set for June or July 2005 The assIstant SolICItor SaId he could not set a 
date WIthout SolICItor DonnIe Myers bemg present, and the court should Wait 
to set a date untIl a Judge was selected for the case On Apnl 25, 2005, Judge 
Keesley ordered the case be heard before the end of 2005, or Cooper could 
move for ball or for dIsmIssal of the charges The order also provIded notIce 
was to be gIven to defense counsel of the tnal date wIthm thIrty days of the 
order 

The follOWIng month, SolICItor Myers filed a motion to dIsqualIfy and 
recuse Cooper's attorneys Myers stated that dunng Bruck's PCR 
representatIOn of Cooper, Bruck contacted and communIcated WIth 
Southerland, and obtamed statements from hIm exculpatmg Cooper WIthout 
approval from Southerland's attorneys Myers asserted Bruck stIpulated to 
the unauthonzed communIcatIOns, thus, Bruck and the other attorneys should 
be removed from the case and prohIbIted frOlTI talkmg WIth Cooper's newly­
appomted attorneys 

Cooper filed a IllotIOn to dIsmISS all charges for lack of a speedy tnal 
on June I st In the motIon, Bruck stated that m response to Judge Keesley's 
Apnl 25, 2005 Order, he sent an e-mad to the Judge opposmg counsel's 
request that the tnal be set for the first of August because of a conflIct WIth 

4 Cooper's motIOn was titled "Defendant's Amended Demand for Speedy 
Tnal," but the record does not contam a copy of an un-amended motIOn 

3 



4 

hIS schedule as a law protessor at an out-ot-state school 5 On July 12, 2005, a 
heanng was held betore Judge Keesley concern1l1g Cooper's motIOn for 
speedy tnal, the State's motIon to excuse Cooper's counsel, and the Eleventh 
CIrcuIt SohcItor's motion to WIthdraw from the case due to a conflIct of 
1l1terest The solIcItor's office Illoved to be excused because the deputy 
solIcItor was a law clerk to the Judge who presIded over Cooper's first tnal 
and was present for attorney-chent Issues 6 The State also argued Bruck 
should be removed from the case because of hIS Improper contact WIth 
Southerland On July 13, 2005,1 Judge Keesley filed hIS order, (1) denY1l1g 
the State's motion to remove Cooper's counsel, (2) grantmg the State's motIOn 
to dIsqualIfy the Eleventh CircUlt SolIcItor's Office, (3) denymg Cooper's 
motIOn to dIsmIss, and (4) denymg Cooper's n10tIon for ball 

In September 2005, the FIrst CIrcuIt SolIcItor's Office was appOInted to 
the case, and In December, ChIef JustIce Toal appomted Judge PIeper to hear 
the case Shortly thereafter, on December 29, Cooper filed a renewed motIon 
to dIsmISS all charges for lack of a speedy tnal, or m the alternatIve for 
release on ball Cooper re-asserted everythIng from hIS pnor motIons 
Cooper also asserted that despIte Judge Keesley's second order, the State 
appeared to have taken no actIon other than dehver the file to the Attorney 
General's Office and request aSSIgnment of a new SolIcItor The State filed a 
response to Cooper's MotIon, arguIng thIS case was dIfferent from most 
speedy tnal cases InvolvIng pre-mdlctment or pre-tnal delay because the case 
had already been tned once The State conceded the length of delay m thIS 
case tnggered further analYSIS of the reasons the tnal was delayed and 
whether Cooper was preJudIced, however, the State claImed the case was 
delayed for three years and four months, begInn1l1g from August 29, 2002, 
the date the Supreme Court sent down the remIttItur The State contended 
Cooper was not prejUdICed by the delay because he had already been tned 
and convIcted for the cnmes Cooper filed a reply to the State's response, 
assertmg the State CIted no authonty for ItS pOSItion that Cooper's nghts were 
dllllmIshed by hIS Intervemng conVIctIOn and appellate reversal, and Cooper 

5 Bruck also sent copIes of the e-maIl to oppOSIng counsel 

6 The IllotIOn to have the SolICItor's office ren10ved was not made known to 
Cooper until a June 29, 2005 letter 



argued It should have requIred less tune for the Stdte to retry the case 
Cooper also claImed hIS many motIons for speedy trIal dIfferentIated thIS case 
frOln other speedy trIal cases and weIghed heavIly In grantmg hIS motIOn to 
dIsmIss 

On February 8, 2005, a heanng was held before Judge PIeper 
concemmg the speedy trIal Issue Judge PIeper Issued hIS order on AprIl 21, 
2006, denymg Cooper's motion Cooper's second tnal was held before Judge 
PIeper from May 22 to June 1, 2006 At the conclusIOn of the State's case 
and the conclusIon of the presentatIOn of eVIdence, Cooper made motIOns for 
dIrected verdIct, whIch were denIed Cooper also renewed hIS motion to 
dIsmIss the mdlctments due to a speedy tnal VIOlatIOn at the conclusIOn of all 
the eVIdence, however, Judge PIeper denIed the motIOn The JUry conVIcted 
Cooper of each of the charged offenses Judge PIeper sentenced Cooper to 
lIfe Impnsonment for murder, twenty-five years for armed robbery, and five 
years for conspIracy to commIt armed robbery He dId not Impose a sentence 
for the kIdnappIng convIctIOn ThIS appeal followed 

ST ANDARD OF REVIEW 

In a cnminal case, the appellate court reVieWS errors of law only State 
V WIlson, 345 SCI, 5, 545 S E 2d 827,829 (2001) The court IS bound by 
the findIngs of the tnal court unless they are unsupported by the eVIdence, 
clearly wrong, or controlled by an error of law State V WIllIams, 326 S C 
130, 135, 485 S E 2d 99, 102 (1997) The reVIeWIng "[c]ourt does not re­
evaluate the facts based on Its own VIew of the preponderance of the eVIdence 
but SImply determmes whether the trIal Judge's rulIng IS supported by any 
eVIdence" WIlson, 345 SCat 6, 545 S E 2d at 829 

LAW/ANALYSIS 

I Speedy TrIal 

Cooper argues the trIal court erred m denymg hIS motIon to dIsmISS the 
charges agamst hIm because hIS constItutIonal rIght to a speedy trIal was 
VIolated We dIsagree 
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A cnmll1al defendant IS guaranteed the nght to a speedy tnal U S 
Const amend VI, S C Const art I, S 14, State v PIttman, 373 S C 527, 
548, 647 S E 2d 144, 155 (2007) "TI1ls nght 'IS desIgned to mmImlze the 
possIbIlIty of lengthy 1l1carceratlOn pnor to tnal, to reduce the lesser, but 
nevertheless substantIal, ImpaIrment of lIberty unposed on an accused whIle 
released on bail, and to shorten the dIsruptIOn of lIfe caused by arrest and the 
presence of unresolved cnmmal charges "' Id (quotmg U S v MacDonald, 
456 U S 1, 8 (1982)) There IS no unIversal test to detennme whether a 
defendant's nght to a speedy tnal has been VIOlated State V WaItes, 270 
S C 104,107,240 S E 2d 651,653 (1978) 

A revIewmg court should conSIder four factors when determmmg 
whether a defendant has been depnved of hIS or her nght to a speedy tnal I) 
length of the delay, 2) reason for the delay, 3) defendant's assertIOn of the 
nght, and 4) prejUdICe to the defendant Barker V WIngo, 407 U S 514, 530 
(1972), see also State v Brazell, 325 S C 65, 75, 480 S E 2d 64, 70 (1997) 
These four factors are related and must be conSIdered together WIth any other 
relevant CIrcumstances Barker, 407 U S at 533 "Accordmgly, the 
determmatIOn that a defendant has been depnved of thIS nght IS not based on 
the passage of a speCIfic penod of tIme, but Instead IS analyzed m terms of 
the CIrcumstances of each case, balanCIng the conduct of the prosecutIon and 
the defense" PIttman, 373 SCat 549, 647 S E 2d at 155 However, m 
Doggett v US, 505 U S 647, 652 n 1 (1992), the UnIted States Supreme 
Court suggested m dIcta that a delay of more than a year IS "presumptIvely 
prejudIcIal" Also, In State v Waites, our supreme court found a two-year 
and four month delay was suffiCIent to tngger further reVIew Waites, 270 
SCat 108, 240 S E 2d at 653 Therefore, "a delay may be so lengthy as to 
reqUIre a findmg of presumptive prejUdICe, and thus tngger the analYSIS of the 
other factors" Pittman, 373 SCat 549, 647 S E 2d at 155 

Cooper argues the delay of forty-four months In bnnging hiS case to 
tnal the second tIme exceeded any delay m almost any reported South 
CarolIna case, and the State's reason for the delay was both arbItrary and 
unreasonable Cooper argues hiS many InotIOns for speedy tnal should be 
weIghted heavIly m favor of grantmg hIS motIon to dlsInlss He also asserts 
hIS mcarceratIOn on death row "amounted to no small pI ejUdlCe" and hIS 
"anXIety and concern as he waIted for the state to call hiS case also cannot be 



dImInIshed" He further assel ts that witnesse~' memones were clearly 
affected by the delay at tnal 

In hIs Apnl 21, 2006 order denYIng Cooper's motIons, Judge PIeper 
addressed each of the four Barker factors As to the length of delay In 
bnng1l1g the case to tnal, Judge PIeper noted that "a total delay of at least 
forty- four months [was] suffiCIent to tngger reVIew of the other factors ,,7 

However, he found "the delay was to some degree the result of prosecutonal 
and govemInental neglIgence, and partly Justifiable" He also stated that 
whIle none of the excuses alone were suffiCIent to JUstIfy the delay, when 
consIdered together, they suffiCIently Justified a maJonty of the delay See 
WaItes, 270 SCat 108, 240 S E 2d at 653 (hold1l1g that the "constItutIOnal 
guarantee of a speedy tnalls protectIOn only aga1l1st delay whIch IS arbItrary 
or unreasonable") SpecIfically, Judge PIeper detenn1l1ed the maIn excuses 
for the delay were (1) the compleXity of the case and the amount of time 
reqUIred to prepare for tnal, (2) the Eleventh CIrcuit SohcItor's Office's 
relocatIOn due to mold contamInatIon and an overcrowded docket, (3) 
confUSIOn over WhICh Judge, If any, had been aSSIgned to the case, and (4) the 
recusal of the Eleventh CIrcuIt Sohcltor's Office from the case In July 2005, 
preventIng the FIrst CIrCUIt Sohcltor's Office from beIng appOInted untIl 
September 2005 Therefore, Judge PIeper concluded "the state's conduct In 
thIS mstance was not apparently WIllful and was largely JustIfiable" 

In consldenng Cooper's assertIOn of hIS nght to a speedy tnal, Judge 
PIeper noted that "[I]t cannot be argued that SInce 2003 the defendant ever 
faIled to assert hIS nght to a speedy tnal" and "nothmg m the procedural 
hIStOry of the case could support a findmg that the defendant faIled to 
properly assert hiS nght to a speedy tnal" In conSIderatIOn of the fourth and 
most Important factor, preJudIce, Judge PIeper found the Illam prejUdICe 
Cooper suffered was pretrIal IncarceratIOn 

After weIghmg the four Barker factors and "the lack of demonstrable 
eVIdence of tnal preJudIce," Judge PIeper determIned the "presumptIon of 
prejUdICe has been persuaSIvely rebutted", therefore, he demed Cooper's 

7 We note the forty-foUl month delay In re-tryIng Cooper's case IS troublIng, 
however, In thIS case, we find It was JustIfiable 

7 
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motion Further, Judge PIeper no~ed the State withdrew Its notIC.e to ~eek the 
death penalty, thus, the withdrawal could be construed as a benefit to Cooper 
resultmg from the delay See Brazell, 325 SCat 76, 480 S E 2d at 70-71 
(notmg the three-year and five-month delay was negated by the lack of 
prejudIce to the defense) Therefore, we find Judge Plepel's decIsion was 
supported by the eVIdence 

II UnavaIlable Witness 

Cooper argues the tnal court erred m findIng PhIllIp Fanller was an 
unaVailable wItness and allowmg Farmer's pnor testnllony to be read mto the 
record because It denIed Cooper hIS constItutIOnal nght to confrontatIon We 
dIsagree 

The confrontatIOn clause of the SIxth Amendment of the ConstItutIOn 
of the UnIted States IS applIcable to the States, and the pnmary Interest 
secured by the confrontatIOn clause IS the nght of cross-exammatIOn State v 
MIzzell, 349 S C 326, 330, 563 S E 2d 315, 317 (2002), Starnes v State, 307 
S C 247,249,414 S E 2d 582,583 (1991) "The nght to confrontation has 
been referred to as a 'tnal nght "' Starnes, 307 SCat 249, 414 S E 2d at 583 
(quoting Barber V Page, 390 U S 719, 725 (1968)) ThIS tnal nght Includes 
the opportunIty to cross-examIne and have a JUry weIgh the demeanor of the 
WItness Barber, 390 U S at 725 (1968) Thus, "the appropnate questIOn 
under the confrontatIOn clause IS whether there has been any Interference 
WIth the defendant's opportunIty for effective cross-examInatIOn at tnal " 
Starnes, 307 SCat 250,414 S E 2d at 584 

"[T]here has tradItIOnally been an exceptIon to the confrontatIon 
reqUIrement where a WItness IS unavaIlable and has gIven testllTIOny at 
prevIOUS JudIcial proceedmgs agamst the same defendant whIch was subject 
to cross-exammatIOn by that defendant" Barber, 390 U S at 722 " [ A] 
WItness IS not 'unavailable' for purposes of the foregomg exceptIOn to the 
confrontatIOn reqUIrement unless the prosecutonal authontIes have made a 
good-faIth effort to obtam hIS presence at tnal ,,8 hi at 724-25 Rule 

8 In Barber v Page, the Untted States Supreme Court found Barber's nght to 
confrontation had been vlOlated when "the State made absolutely no effol1 to 



804(a)(5), SCRE, provIdes that a wItness may be declared "unavaIlable" If 
the declarant "IS absent from the heanng and the proponent of a statement has 
been unable to procure the declarant's attendance by process or other 
reasonable means" 

Cooper argues the State's efforts to procure Fanner's presence from 
Texas were unreasonable Cooper also asserts the State knew It would be 
unable to obtaIn Fanner's presence at tnal eleven days pnor to the tnal, 
however, the State dId not make a motIon for contmuance, or even bnng the 
problem to the court's attentIOn He argues the State's faIlure to have Farmer 
avaIlable to testIfy m person demed hIm hIs constItutIOnal nght to 
confrontatIOn because Farmer IS a pathologIcal lIar and It was ImperatIve for 
the tnal JUry to observe hIS demeanor m person 9 

The State asserted the SolICItor was unable to secure Farmer's presence 
from a Texas penItentIary through a normal out-of-state subpoena because 
South Carohna IS not a sIgnatory state to the Unlfonn RendItIon of Pnsoners 
as WItnesses In Cnmlnal Proceedmgs Act (the Act) At tnal, the State 
submItted two affidaVIts In support of ItS motIon to have Fanner declared an 

obtam the presence of [the wItness] at tnal other than to ascertaIn that he was 
In a federal pnson outSIde of Oklahoma" 390 US at 723 Further, the 
Court found the "sole reason why [the WItness] was not present to testIfy In 
person was because the State dId not attempt to seek hIS presence" hi at 
725 In contrast, here, the State attelnpted to have Fanner brought to South 
CarolIna to testIfy, but was unable to do so due to CIrcumstances beyond the 
State's control 

9 At tnal, the State mtroduced Farmer's prevIOUS testImony that he called 
Cooper to InItIate a conspIracy between hImself and Cooper to rob the 
decedent To Impeach Fanner's prevIOUS testllnony, Cooper mtroduced the 
testImony of KImberly Turner, a Ph D student m clImcal psychology who 
had mtervlewed Farmer m JaIl In Farmer's new statement to Turner, he 
stated he had only heard frOln Cooper after the murder, and he was 
"completely surprIsed" by the phone call Farmer told her that he had put a 
"spm" on hIS testImony m favor of the State at the first trIal to tnake "Cooper 
look worse than he was" He saId he wanted to "tell the truth thts tIme" 

9 
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"unavaIlable" wItness under Rule 804(a)(5) one from SenIor AssIstant 
SolicItor B HarrIson Bell, and one from James M FrazIer, III, an AssIstant 

I 

General Counsel for the Office of General Counsel for the Texas Department 
of Cnm10al JustIce 

In hIs affidavIt, FrazIer testIfied that because South Carohna IS not a 
I 

sIgnatory to the Act, the Texas DepartInent of Crnninal JustIce would not 
honor a mere subpoena for Farmer to appear as a wItness 10 South CarolIna 
Instead, Texas requIred an executlve agreement between the governor of 
South Carohna and the governor of Texas The pnsoner wItness must then 
have a heanng before a dIstnct judge who WIll decIde whether the pnsoner 
wItness WIll be transported to the request10g state FraZIer also testIfied that 

I 
Texas WIll not release a pnsoner WIthout a heanng and an order of transport 
from a dIstnct judge He further testlfied there are only two judges In Texas 
who hold heanngs for pnsoner, wItness rendItIOns to other states He 
confirmed Bell made a request to have Farmer transported, and he submItted 
the appropnate paperwork to Texas, whIch was receIved on May 10, 2006 
FraZIer testIfied he contacted the court to set up a heanng, however, neIther 
judge was avaIlable for the remamder of the month of May He notIfied Bell 
of thIS on May 11, 2006 He Said he had "no reason to belIeve the South 
CarolIna authontles were aware of that unavaIlablhty before thIS week when I 
first Informed them of such " 

Judge PIeper revIewed the renditlon request and noted It was InItIated 
In Apnl, but was delayed becausre a duplIcate had not been submItted to the 
South CarolIna Secretary of State However, he revIewed the "pertment 
procedures and statutory requIrements" and dId not see any requIrement to 
submIt a duplIcate, thus, he dId not attnbute the delay to the prosecutIOn He 

I 

found that both the South Carolma and Texas governors had SIgned the 
paperwork 10 early May, however, no Texas judge was aVailable to hold the 
heanng as requIred by Texas law Thus, Judge PIeper stated "It'S dIfficult for 
me to say that the State acted unreasonably" when Texas dId not have any 

I 

judges avaIlable to hear the rendItion request AddItIonally, Judge PIeper 
noted that Farmer was under oath at the first tnal and Cooper had engaged 10 
"the full nght of confrontatIOn" Judge PIeper further noted that neIther party 
had requested a cont1Ouance Therefore, we find Judge PIeper's deCISIOn was 
supported by the eVIdence 



III Prior Crimes 

Cooper argues the trIal court erred m rulmg Cooper could be 
Impeached WIth hIS 1977 convIctIOns for housebreakmg and grand larceny 
because the convIctIOns were too remote and were hIghly prejUdICIal We 
dIsagree 

Rule 609(b) of the South Carolma Rules of EVIdence provIdes 

EVIdence of a convIctIOn under thIS rule IS not 
admIssIble If a penod of more than ten years has 
elapsed smce the date of the conVIctIOn or of the 
release of the WItness from confinement Imposed for 
that conVIctIOn, whIchever IS the later date, unless the 
court determInes, m the mterests of JustIce, that the 
probatIve value of the conVIctIOn supported by 
specIfic facts and CIrcumstances substantIally 
outweIghs ItS prejUdICIal effect 

Rule 609(b), SCRE "Rule 609(b) establIshes a presUInptIOn agaInst 
admISSIbIlIty of remote conVIctIOns and the State bears the burden of 
establIshmg facts and CIrcumstances suffiCient to substantIally overcome that 
presumptIOn" State V CoIf, 337 S C 622, 626-27, 525 S E 2d 246, 248 
(2000) In determmmg whether the probatIve value of a pnor conVIctIon 
outweIghs Its prejUdICIal effect, the court should apply five factors (I) the 
Impeachment value of the pnor CrIme, (2) the pomt In tIme of the conVIctIOn 
and the WItness's subsequent hIstOry, (3) the SImIlarIty between the past CrIme 
and the charged CrIme, (4) the Importance of the defendant's testImony, and 
(5) the centrahty of the credIbIlIty Issue Id at 627,525 S E 2d at 248 

Cooper was released from prIson m 1988 for hIS 1977 conVIctIOns for 
armed robbery, housebreakmg, and grand larceny 10 Cooper was bemg re-

10 Cooper pleaded gUIlty to armed robbery, housebreakmg, and grand 
larceny, and receIved a sentence of fifteen years He was released from 
prIson 111 1988 for hIS 1977 conVIctIOns Cooper was arrested for murder that 

1 1 
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trIed tor a murder that occurred 10 1989 Cooper objected to the mtroductlOn 
of hIS prIor CrImes under Rule 609 because they were more than ten years 
old 

After consIdenng the balancmg test reqUIred by Rule 609(b), Judge 
PIeper dId not allow Cooper's convIctIOn for armed robbery to be used for 
Impeachment because of Its SImIlarIty to the armed robbery 10 thIS case 
However, Judge PIeper dId allow Cooper's conVIctions for housebreakmg and 
larceny to be admItted for Impeachment purposes because they are cnmes of 
dIshonesty that weIgh on Cooper's credIbIhty, and the probative value of the 
conVIctions outweIghed theIr prejUdICIal effect See CoIf, 337 SCat 628, 
525 S E 2d at 249 (liThe fact that larceny reflects on credIbIlity and the 
Importance of credIbIlIty to the JUry's decIsIOn are both factors the tnal court 
should have weIghed In makmg the admissIblhty determmatIon ") 
AddItionally, Cooper's attorney conceded the cnmes of housebreakmg and 
larceny were not so SImIlar to the charge m thIS case to be prejudIcial to 
Cooper Furthermore, Judge PIeper gave a lImItIng charge to the JUry 
explammg Cooper's conVIctIons could only be consIdered for Impeachment 
purposes Therefore, we find Judge PIeper's deCISIOn was supported by the 
eVIdence 

CONCLUSION 

Accordmgly, the tnal court's order IS 

AFFIRMED 

WILLIAMS and GEA THERS, JJ , concur 

occurred 10 1989 and hIS retrIal was m May 2006 Thus, although eIghteen 
years had passed between hIS release for hIS pnor conVIctIons and hIS retnal 
for Inurder, Cooper's 1988 release for the prIor crnnes was very close 10 tIme 
to the October 1989 offenses for whIch he was be 109 retned 



THE STATE, 

II IE ') fA I E or ~OU fH CAROLINA 

IN fHE COURT OF APPEALS 

RESPONDENT, 

v 

GENE TONY COOPER, JR , 

PETITIONER 

Appeal from Lexmgton County 

Damel F Pieper, ClrcUlt Court Judge 

Oplmon No 4633 

PETITION FOR REHEARING 

PetitlOner requests reheanng pursuant to Rule 221 (a), SCACR because thIS Court 

apparently overlooked the fact that the tnal Judge dId not perform the balancmg test reqUlred by 

Rule 609 (b), SeRE to determine and articulate on the record, the speCific reasons for his rulmg 

that the probative value of the remote convictions substantially outweighed their preJudlcldl 

effect See State v Colt, 337 S C 262,626, 525 S E 2d 246,248 (2000), State v Johnson, 363 

~ L 53,59-60,609 S E 2d 520 (2005) 

Atter mformIng pdltlOnlr of his nght to te~tJfy dnd his nght to remam slilnt, the Judge 

mqu1f("d about pdltlOner s cnmmal record for Impeachment purposes Att(..r thl, soliCitor and 

dLil-ns(.. cOlln~d \\ughLd In, tlK Judge nott.d pt.tltlOnLr had com ICtlOl1S for arml,d IObbel y 
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housebrcaklllg, dnd IdrcLny In 1977 The ... oltutor thU1 argued that all three 0 f the'>e VverL lnnKS 

ot dl ... hont.sty dnd go to the crt,dlblltty of the wltne~s" lIe also argucd thdt SlnLe defense 

counsel mentIOned petitIOner's record m his opemng statement that he did not thmk the 

'prejudicial effect would outweigh the probatIve value m thiS thing" R 1028 lme 22- 1031 line 

17 

Defense counsel Bruck countered that he only mentioned petitIOner's record m his 

openmg statement to call the jury's attention to the dlspanty In age between petItIOner and 

Southerland R p 1032 hnes 6- 24 The judge then ruled that he would allow petItIoner to be 

Impeached with the housebreakmg and larceny conVictIOns, but not the armed robbery 

convictions because It was too Similar to the cnme for which petitIoner was on tnal R 1032 line 

25- 1033 lme 25 

At no tlme before makmg hiS ruhng did the judge articulate why he thought the probatIve 

value of these remote conVictIOns substantIally outweIghed their prejUdiCIal effect by placmg on 

the record hIS welghmg of the followmg factors 

(1) The Impeaclunent value of the pnor cnme, (2) The pomt m time 

of the conviction and the witnesses' subsequent lustory, (3) The 

slmtlarlty between the past cnme and the charged cnme, (4) The 

Importance of the defendant's testimony, and (5) The centrahty of 

the credibilIty Issue 

furthlr, pdltlOner's 1977 conVictIOns tor houst-breaklng and larlt.ny \vue vlry Icmote 

S>lnCl thiS tnal began on Mav 22 2006 -- nearly thirty years after pUlt!OlKr was conVicted of 

2 



tht,~t (runtS Thc~t. tlllrtY-YLar-old (OnVldlOns addt-d almo~t nothlllg to the JUlY <; detell11lnatlOn 

of petIt lOner's credlblhty gIven that tht.y occurred when petItlOner was a young man 

It the Judge had conducted the proper analysIs and artIculated It on the record pursuant 

to State v CoIf, 337 S C 622, 525 S E 2d 246 (2000) and State v Johnson, 363 S C 53, 609 

S E 2d 520 (2005), he would have determllled that these very remote cnmes could not be 

allowed for Impeachment purposes 

Smce the Judge dId not conduct the Rule 609, SCRE analysIs as thIs Court stated 1Il ItS 

opmlOn reheanng should be granted See State v Cooper,Op No 4633, Shearouse's Adv Sh # 

50 at p 55 

Speedy trial 

Thls Court wrote that the Judge "determmed the presumptlOn of prejudice had been 

persuaslvely rebutted " Tlus Court also found that petItIoner benefited from the delay because 

the state withdrew ItS notIce to ~eek the death penalty" See State v Cooper, Op No 4633, 

Shearouse's Adv Sh # 50 at p 51 

PetltlOner respectfully requests that thls Court reconslder these findmgs As thls Court 

wIll recall, Robert "Bo" Southerland told anyone who would hsten followmg hls own 1992 

convlctlOn for the murder of the VIctIm, and hiS death sentence that he, Southerland, - - kIlled the 

decedent - - and that petitioner, Tony Cooper was not present Death row mmate Norman Starnes 

testIfied 80 ~outherland admltted to rum, and Southerland later confessed 1Il court, that' [T]ony 

dldn't have any1hmg to do wIth It and Tony was not present when It happened" R 1044, I 19-

1045 I 15 

BLssle DaVIS ~taJ1t.d a pnson mll1l~try aiter she retIred as a sLhool kaeher Sht and tdlow 

mmlstry \-'yorker NI<.lda Knotts often mlt wIth 80 Southerland and otht-r dt.dth row 1l1l11ate<; R 1051, 

3 
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I II - 10)2, I 17 Davl~ rL('dlkd I neVLr dskc.d lBo "outhtTldndl, but hL ')hdrt-d wIth me that he 

dId the clIme alone, that Tony did not h.lVe anythmg to do with It R 1056, I 22 - 1057 I 3 R 

1062, II 1 - 5 

Knotts remembered that Southerland started telhng her 'about the Lnme" R 1066, II 4-

11 Although Knotts did not bnng up the ~ubJect of the cnme Southerland talkmg about It piqued 

her mterest At one pomt Knotts recalled "I said, well what about Tony? What dId he do? And he 

[Southerland] saId, well, Tony wasn't even there He dIdn't have anythmg to do wIth It ,,1 R 1066, 

119-25,R 1068,111-4 

It was not untIl Apn121, 2006, "sixteen-and-a-halfyears atter Kimberly Qumn's death," and 

after Southerland receIved a new sentencmg hearmg, and after the state no longer sought the death 

penalty agamst hIm m exchange for hIS testimony, and where Southerland had a chance for a thIrty 

year sentence upon re-sentencmg, that Southerland claimed petltIOner was the killer and he 

essentlally was Just along tor the nde R 799, I 6 - 807, I 22, R 940, 11 5-20 

Norman Starnes scoffed at Southerland's subsequent claim that Southerland was scared of 

petltIOner and therefore told everyone that he kIlled the decedent, and that petItloner was not present 

dunng the cnme Starnes recalled they [petitIOner and Southerland] mteracted Just hke most ot us 

dId" ~tames remembered that petltIOner at times bought Items fC1f other death row Inmates 

mcludmg Southerland when Southland was WIthout any funds R 1045, I 16 - 1046, I 8 Starnes 

SaId Southerland was not coerced mto ~ayll1g anythmg by petltloner R 1046, I 16 - 1047, I 3 

ThIS Court can take JudiCIal notIce of the fact that when ~Ot"herland S W.5e WL/\ on direct 

applal the IIfOll1ey Gwerai mmed to ~trIke all guilt pha'le 1.5 'WO from the millal bile! of 

pdltIOner, 01,111 the altunatlv(' to supplemt-nt record on appeal' R 15-l9 (L.mphaSIs addl.d) Tht., 
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June 25 1993 motion h!t.d In the ~uprcme Court by A~sl~tant AttornlY Gt.lleral Wilham Edgar 

Salter, III had attached to It a notanLed statement trom ~outherland dated Apnl 11, 1992 admlttmg 

his gudt, and e'(culpatIng petitioner R 1557 

In thiS letter, Southerland stayed consistent with what he told everyone untIl after he 

received his new promises from the state -- that petItIOner was not with him at the time he knocked 

the decedent out inside her house, and then took her to the pond where killed her Southerland 

often borrowed petItloner's car, and he stated "I'd been dnvIng It a long time" Southerland SaId 

he was told by Red Farmer that the victim was getting a check Statement of Southerland at 1 2 

R 1557 - 1558 Southerland admItted In the letter the Attorney General used against him that he 

then put the decedent In the car and drove her "to the pond" R 1558 

Southerland further explained In the letter that "1 thought about how she killed her young'un 

to get money for drugs She deserved It I shot her In the back ,,2 "1 stood back and pumped two 

more rounds Into her head" Southerland added, "why 1 chopped her hands and feet otf I'll never 

know I tned to chop off her head" R 1559 

Southerland elaborated "The deal was that If anything came down over thiS they [Red 

Farmer] and [Legrand] were gOing to blame Tony They were mad at Tony because he wouldn't 

lend them anymore money' R 15'W "When I was arrested I made a statement putting thiS on 

Tony because that's what everyone had planned to do" 'The statement that I made to the polIce 

7 1 he dl-ccdlnt's boytnend was In Jail It was apparently Widely behevld III the Department of 
CorrectIOns that she had set fire to her house for msurance money Her ~on was apparently kIlkd 
III the fire [he Judge at pctttlOnlr's retnal allowed the Jury to hear thiS same allL-gatlOn -- but not 
tor the tl uth of the mattcr assuted -- sll1ce It was relt, vant to e'(plaIn thIS belief about the 
decedent 

5 
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WJS not true I know where t,\crythmg wa~ btcause I had thrown them there my"clt Not becau~L 

Tony had told me anythmg" Southtrland letter at 3 R 1559 

Southerland admItted m thIs letter that he cashed the decedent'~ welfare check at a bank m 

Cayce' All together, I got about tV\elve hundred dollars worth of money, ValIum, and Xanax I ate 

the pIlls myself" "Tony Cooper dIdn't have anythmg to do with tlus I have made the statement 

because thIS IS the truth No one contacted me or asked me to make It Tony Cooper has not 

pressured or forced me to make thIS statement, I sent word to Tony Cooper's lawyer, DaVid Bruck, 

that I wanted to talk to hIm DaVid Bruck told me that I needed to dIscuss the statement wIth 

my own lawyers, because tills could hurt my case" Southerland's statement at 3 and 4 R 1559-

1560 

The state would have been estopped from seekmg the death penalty agamst petItIoner gIven 

that It accepted Southerland's confeSSIOn to the murder, and affirmatIvely used It agamst hIm m 

court WhIle the state took a somewhat contradIctory posItIon by retrymg petItIOner for the murder, 

apparently under a accomphce hablhty theory, It stIll would have been estopped from seekmg the 

death penalty agamst petItIOner gIven ItS acceptance of the fact that Southerland was the tnggerman 

and that petItIOner did not partICipate m kIllmg the decedent See, Ashe v Swenson, 397 U S 436 

(1970) ,Berger v UJ1lted States, 295 US 78,88 (1935), SmIth v Groose, 205 F 3rd 1045 (8 th 

Clr 2000), Bradshaw v Stumpf, 545 U S 175 (2005) Cf Bradshaw v Stumpf, 545 U S 175 

(2005) 

Consequently, It was l.ITor for thIS Court to hold that pttltIoner gamed a benefit because of 

the delay The state, as an EIghth Amendment dnd estoppel matter could not seek the dtath ptnalty 

agaIn~t petitIOner agam fhereiore, rehearIng should be granted 
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Further petitIOner mamtal!1S the state s dIlatory actIOn l!1 fadmg to secure the prtsence ot 

Red Farmer was 1I1excu!:>able gIven that thIS was a murder case The state and not petItIoner should 

have suffered the conseqm,nces of the extraordmary arrogance displayed by the state 111 thiS case 

1 he sohcltor dId not try to hIde the fact that he had no plam to I etl y petItIOner and that he would get 

to hIS case whenever, and If, he ever deCIded to try It See State v Ferguson, 476 So 2d 1252, 1254 

(MISS 1991), Lahur v State, 615 N E 2d 150, 152 (Ind App 1993), Barker v W1I1go, 407 US 

514 (1972), Doggett v US, 505 U S 647, 655 (1992) Red Fanner was a key WItness, and the 

Jury observmg hiS demearIor 111 person, as argued at length 111 the bnef arid oral argument, 'Was 

cntIcal1l1 thIs case Reheanng should be grarIted 

Unavailable witness 

PetitIoner respectfully submIts that thIS Court should reconsIder Its holdmg that 

petitIOner's Sixth Amendment nght to confront Red Farmer was not VIOlated smce the state did not 

make reasonable efforts to secure hIS presence from the Texas CorrectlOnal1l1stltutlOn See State v 

Cooper,Op No 4633, Shearouse's Adv Sh # 50 at pp 51-54 Allowmg Fanner to be treated as 

"unavaIlable" under these CIrcumstances, and hIS pnor stale testimony bemg read mto the record 

was prejUdICIal to petitIOner's defense Further, Farmer's subsequent actIOns and admiSSIOns smce 

the first tnal showed he was not worthy of belIef, and the JUry observmg hiS demearIor m thIs case 

was cntIcal 

A bnef reVICW of pertment facts IS necessary As thIS Court wIll recall, the !:>tate only 

brought the problem WIth Farmer to the court attentIOn on May 22,2006, 'When pt.tltloncr's case was 

called to tnal Farmer's !:>tory was that he conspIred With petitIOner to rob the decedent farmtr 

danned he told petitIOner on Wldnesday, Octobtr 5, 1989 that [ugll1e Carter, who was the 

dLccdcnt'!:> boyfncnd and who \vas 111 pnson \vlth fanner, had told hnn that the decLdent \"ould be 

7 
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Iccclvmg ..In m~Ulancl Lheck for t\\U1ty clght hundred dollars r ..inner ddmKd he told petitioner 

'that It would be good opportumty to rob her" R 957, 11 9 - 23 Farmer smd he was to get five 

hundred dollars of the msurance money tor hiS part 10 the robbery R 958, II 4 - 10 

Farmer mmntamed that at the pnor tnal that petltlOner told him 'that my mtelhgence \\as 

wrong that she did not have the twenty-eight hundred [dollars], that he completed the constructIOn 

Job that he was workmg on and that he had burned excess matenal and was pleased wIth the Job and 

didn't see any compilcatlons" Farmer said he took thIS to mean that the decedent did not have the 

money, that petitioner killed her, and burned her body R 960, I 8 - 961, 1 5 

Farmer would later to admIt to a chmcal psychology student, KImberly Turner, who 

mtervlewed lum m a Texas Jail the month of petitIoner's re-tnal, that he did not tell the truth at 

petItIOner's first tnal and that he wanted to tell the truth "tlus time" R 1136, II 2 - 6 Farmer also 

told Turner he had put the state's' spm' on the facts at petItIOner's first tnal to make petItIOner look 

bad R 1134,113-1135,114 

Farmer now mamtamed that he only heard from petItIOner after the murder, and that he was 

"completely surpnsed" by the telephone call He still claimed petitioner was talkmg to hIm m 

"code' R 1133, II 13 - 22 The defense strongly urged that Farmer was a pathological har, and It 

w~s ImperatIve for the tnal JUry to observe lus demeanor m person 

The tnal Judge was skeptIcal of the state's representatIOns that It had acted reasonably 

rIe asked "Why did It take ten da)'s to get SLED arranged why didn't ya'll Just use two local 

Lexmgton DeputIt-s" Lupton clmmed SLED was the lead law enforcemwt agency, and that was 

tht- proper clgLncy to U~l. Tht Judge stdl qUlstlOned \\-hy It took "ten days to glt two agents 

a~~lgned to the ca<,e" R 354 11 15 - 25 
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Lupton cL.lll11cd that ~LED did not havc sulticlent manpower wIth Myrtle Beach bIke 

week and black hIke wcek gOIng on In Myrtle Beach R 355 II 1-7 [he Judge responded I 

certaInly don t thmk bIke welk takes precedence over thIS sort of proceedmg" R 355, 11 8 - 11 

Lupton then SaId he agreed wIth the Judge but that he also dId not thInk a week would 

have made any dIfference' because the Judges were unavaIlable [In Texas], for the month of 

May" - the month of the tnal R 355, 11 8 - 22 Lupton told the Judge he began talkIng wIth 

SLED on Apnl 10, 2006, and provIded "them names" between Apnl 17 "through the 20th
, 

somewhere m that tIme frame And, at that tIme, the paperwork was prepared" R 356, 11 11-

24 

Defense counsel told the Judge "the showmg IS madequate on ItS face " Counsel 

argued "Mr Farmer IS a claSSIC umehable WItness," and that petItIOner would be dented hIS SIxth 

Amendment nght to confrontatIOn If hIS presence was not secured for tnal R 357, I 6 - 360, 1 

22 Counsel Informed the court that Farmer was a person who would "tell anybody who was 

talkIng to hIm anythIng The man has absolutely no conceptIon of what tellmg the truth mIght 

mvolve" R 360, II 7 - 24 

Counsel noted that the defense had mterviewed Farmer m Texas a few weeks ago, and 

that hIS presence at tnal was cntIcal R 360, I 7 - 363, I 14 Defense counsel clted Barber v 

Page, 390 US 719 (1968) and Crawford v Washmgton, 541 US 36 (2004), m support of hIS 

arguments that the state's efforts to obtam Farmer for confrontatIOn purposes were umeasonable, 

and that petItloner would bt. dented hIS nght to ConstItutIOnal nght to confrontatIOn If Farmer dId 

not testify at tnal R 162, I 18 - 366, I 21 Counsel remmded the court "fT]hIS Lase has been 

waItmg around tor a long, long tlllle" and that the state's eHorts to plOcure Farmer's presence 

from fL '(as WLre not rea~onable R 364 I 1 - 365, I 20 

9 
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Coun~el Jbo argued that tht- ~t.lte found out eleven days .lgo that It' couldn t h.lvl. Mr 

Farmer It was casually mentIOned dunng a meetmg tor another purpose , Dunng a 

dISl.US~IOn ot discovery the ~tate lI1formed pt.-tItIOner's attorneys that "we've run mto a probkm 

vvlth Mr Farmer He heard about this on a Fnday a week, ten days ago" Counsel told the Judge 

that the "court ha!) not heard one word about tll1S untz! thH mormng and most tellzngly there was 

110 motIOn for a wntl11llanCe" R 365, I 17 - 366, I 21 (emphasIs added) 

The Judge then questIOned the soitcitor about why the state had not brought the problem 

wIth Farmer to the court's attentIOn The solICitor clatmed he thought the Judge "at one pomt, 

[satd] come hell or high water [the case would be tned] this week" R 366, 1 24 - 367, 1 24 

An extremely testy response from the tnal Judge followed that suggestIOn The Judge told the 

solICitor' at no pomt did the court say It would not entertam your motIOns If that's your beltef, 

you're wrong" R 368, 1 14 - 370, 1 22 The Judge told the sohcltor "let's Just be honest, there 

was never any deSire m your mmd to convey to me that you wanted a contmuance" R 370, II 7 

-10 

The Judge told the sohcltors that based on hiS expenence he thought soilcltors came to 

court "today Just assummg you're gomg to either not have that testImony or go forward With the 

transcnpt from the pnor tnal" R 371, I 11 - 373,1 18 The Judge told the solICitors "you 

better tlunk carefully about what you re telll11g thl'! court because 1 know the people 1 ve been 

dealmg \-!l1th In Ih1,) calle and 1 never f!;ot a clue that there would be any dejlre to contlllue thiS 

L(l!)ejiomanyoneheJetoday R 371,111-373,118 (emphaSIS added) 

DefU1~e counsel argU(.d tht, state had had time to prepare Its case, and he told the LOUrt "1 

Ju~t could not, for thl~ man v"hose been waItmg for lll~ tnal tor so long, agft"e to any furthLf 

lccommodatlons for the ~t.ltl. to make up for the tact they don't have their wltnessl.S lIned-up If 

10 



tht- dcfeme don t have theIr wItncs~lS that ~ the wd ot It You do wIthout You argue and 

charge And I tlllnk that's ""here we are m thIS case" R 379, II 8 - 21 

Defense counsel also noted that May 10, 2006 was twelve days before a tnal that had 

, been pendmg for four years and months," and he questIOned how the ~tate of South Carolma 

allowed It go unnotIced that It was not a sIgnatory member of the Umform Act Counsel argued 

the state's efforts were not reasonable and that Its excuses were poor R 385, I 20 - 386, I 22 

The solIcitor repeated that the state had tned to obtam Farmer's presence, and he opmed 

that Farmer <;hould be considered an unavaIlable witness R 389, 11 4 - 12 The tnal Judge 

questIOned that assertIOn He asked about developments m the case SInce the tIme of the first 

tnal R 389, I 13 - 391, I 10 The solICitor responded that these were discretIOnary matters for 

the court to determIne how It should handle them R 391,11 3 - 10 

Defense counsel noted the defense now had Impeaclunent matenal agamst Farmer that 

did not eXIst at the time of the first tnal However, "attackIng a pile of paper" would be 

msufficlent at tnal This Impeachment mcluded that Farmer had thrown a party whIle m Jail 

where hiS testimony after petitIOner's first tnal was applauded R 392, I 24 - 393, I 12 

Defense counsel then Said It was Important to be able to confront Farmer and have him 

acknowledge the truth of the new Impeachment eVIdence 

We can confront the witness He might very well say, yes, that's 
true, and give us a cymcal smIrk about how he got over on the 
~ystem, which IS what we thmk we ""ould get out of him And that 
IS very, very different That's the difference between cross­
c\.ammatlOn and a stack ot paper And ~o there, you kno\V, there 
we are The same when we confront him With hiS pnor testimony 
as IllS own sentt.ncmg 

And through all of thiS Wl rt.-ally thmk that the State - - that the 
Jury would pen .. uvc as wt.- confronted hIn1 With thiS, they would 
pt-rcelvc a narCI~slstlC mampulator because that IS Ically why we 

11 

23 



24 

nt.cd the controntatlOn Wt, can t do th<1t on paper We Lan t do 
that by people - -

R 393, I 17 - 394, I 6 

Defcnse counsel said reading the testImony back Into the record, and other optIOns were 

unsahsfactory alternattves to hIS constitutlOnal nght to confrontatlOn R 394, I 12 - 395, I 20 

Coun~el repeated that the state getting the paperwork "to Texas seventeen days before the case 

starts you've got to expect and you should reasonably expect that It may not go smoothly It's 

too bad They waited too long They dId not use due dIlIgence" R 394,23 - 395, I 9 

Counsel argued the state should have started Its efforts to obtain Farmer earlIer and "It 

certainly IS lackadaIsIcal and It'S not faIr" R 396, 11 2 - 22 Counsel argued It was the state's 

mIstake and that the state and not petltlOner should bear the burden of ItS unreasonable actlOn R 

396, I 22 - 398, I 3 

The Judge questlOned the solIcItor about why the paperwork was not gIven to hIm In 

March rather than Apnl of that year The solIcItor could only respond "We're stuck wIth where 

we're at" However, the solIcItor maintained the state dId not act unreasonably R 399, I 4-

401, I 16 The Judge Said he would decIde the Issue after thinking about It further, and that he 

dId not want any mentlOn of Farmer untll he ruled In the end the Judge ruled the state dId not 

act unreasonably, and petltlOner strongly submIts that hIS beanng the burden of the state's 

dIlatory tactics and It arrogant approach to thIS retnal was fundamentally unfaIr 

As thIS Court wIll also recall, farmer's tcstlmony \Vas read Into tht, record R 940,1 4 -

978, 1 25 In that tl.stImony Farmer saId he conspIred with petItlOner to rob the decedent R 

944 I 22 - 945, I 19 Farmer testIfied at the earher tnal that blcause of hIS positlOn 111 the 
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hteralY program <1t Cel he (,Quid' make Lalls out and receive wlis, dl.,o R 954, I lO - 95) I 

16 

F drmer claimed he called petttloner at his home on October 4, 1989 and told 111m that he 

and Eugene Carter had had a conversatlOn about Kim Qumn recelvmg an msurance check for 

twenty-eight hundred dollars,,3 I also told them It would be a good opportumty to rob her" 

Farmer claimed petitIOner said he didn't have "any problem with It," and he Said petitIOner added 

he didn't have any respect for the bitch" R 956, I 14 - 957, I 25 Farmer said he was to get 

five hundred dollars out of thiS robbery, and, as seen, he claimed petItlOner called him back and 

told him m code that he had killed the victim and burned her body R 958, I 4- 961, I 14 

Farmer mamtamed that he was not promised anythmg for hiS testimony agamst 

petltloner, but he acknowledged he was facmg sentencmg exposure of hfe Impnsonment but he 

now expected to receive a five year sentence for only conspuacy R 965, I 11 - 967, I 15 

While defense counsel was readmg Farmer s cross-exammatlOn from the pnor tnal where 

Farmer testified he excelled as a heavy lift crane operator, and talked about bemg "real good at 

what I do, ' and gettmg requests from "one coast [of the country] to the other," the soliCitor 

objected The objectIOn was sarcasm m defense counsel's vOice about Farmer's testimony The 

Judge mstructed counsel "Just read It straight from the record" R 1002, I 15 - 1005, I 7 

Farmer further testIfied at the last tnal that from bemg m pnson he learned 'You don't need to 

be ~teahng other people's stuff You need to go out and work and you need - - and, you know, 

[to] Lam your own way' R 1013, II 4 - 19 

Given that the nght to confrontatIOn under the Sixth and Fourteenth Amendments IS 

among the most tundamental llghts petitIOner lesplctfully submits thiS COUlt should grant 
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n.heanng and relon~lder Its holdmg that his nght to lOnfrontatIOn was not vIOlated There drl 

few subjects, perhaps, upon whIch thIS court and other court ~ have been nearly unammous than 

10 theIr expressIOns of belief that the nght to confrontatIon and lross-exammatIOn IS an essential 

and fundamental reqUirement for the kmd ot faIr tnal whIlh IS thIS country's constitutIOnal goal" 

Pomter V Texas, 380 U S 400,405 (1965), Barber V Page, 390 US 719,721 (1968) 

The te~t here IS one of Ieasonableness "The length to whIch the prosecutIOn must go to 

procure a WItness's presence IS a questIOn of reasonableness" State V Hacheney, 160 Wash 2d 

503, 158 P 3d 1152, 1162 (2007) cltlng OhIO V Roberts, 448 U S 56, 74 (1980), overruled on 

other grounds Crawford V Washington, 541 U S 36 (2004) In Crawford v Washington, the 

Court noted that "the nght to confront one's accusers IS a concept that dates back to Roman 

times" Crawford v Washington, 541 US at 43 Further, It IS the government's duty to 

establish the unavaIlablhty of the WItness Crawford v Washington, 541 US at 59-60 

Since petltIOner \Vas demed hIS SIxth Amendment nght to confrontatIOn by the state's 

unreasonable actIOns In faIling to secure cntIcal WItness Farmer's presence at tnal, reheanng 

should be granted for thIS Court to reconsIder ItS holding to the contrary 

Robert M Dudek 
Acting Chwf Appellate Defender 

[hIS 4th day 01 December, 2009 

3 QUlI1n was Slung Carter 111 pnson 
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STA fE OF 'iOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal From Lexmgton County 
The Honorable Damel F Pieper, Circuit Court Judge 

THE STATE, 

Respondent, 

vs 

GENETONYCOOPE~JR, 

PetItIoner/Appellant 

OPINION NO 4633 

RETURN TO PETITION FOR REHEARING 

INTRODUCTION 

On November 19, 2009, thIS Court Issued a pubhshed Opimon In whIch It affirmed 

Petitioner's 2006 Lexmgton County convlctlOns and sentences for murder, kidnappmg, armed 

robbery and conspIracy to commIt armed robbery All ofthe convlctlOns stemmed from the October 

5-6, 1989 murder of KImberly Ann QUInn State v Gene Tony Cooper Jr, _ S E 2d _ , 

OpinIOn No No 4633,2009 WL 4038274 (S C Ct App, Nov 19,2009) PetItIoner filed a PetItlOn 

for Reheanng on December 4,2009 On December 7,2009, the Court dIrected Respondent to file 

a Return addressmg the reheanngpetItlOn In comphance WIth that Order, Respondent would submIt 

the followmg Return to PetItion for Reheanng 

At the outset, Respondent submits that thiS Court's Opimon correctly rejected the Issues 

presented Also, Respondent mcorporates by reference the arguments from the Fmal Bnef of 



Re<,pondent 

I 

Cooper's fIrst claIm IS that the tnal court erred tn rulIng Cooper could be Impeached wIth 

hIS 1977 convIctIons for housebreakmg and grand larceny because the convH",tIons were too remote 

and were hIghly prejUdICIal On reheanng, he specIfically claIms that thIS Court "overlooked the fact 

that the tnal Judge dId not perform the balancmg test reqUIred by Rule 609(b)," SCRE, and artIculate 

hIS reasomng on the record pursuant to State V Colf, 337 S C 262, 626S E 2d 246, 248 (2000) 

Respondent submIts that thIS argument IS procedurally barred from appellate reVIew for two reasons 

Fust, Cooper dId not complam m the tnal court of the sufficIency of the tnal Judge's balancmg test 

under Colfand Its progeny R pp 1027-34 See State v Bazley, 298 SCI, 5-6, 377 S E 2d 581, 584 

(1989) (a party cannot argue one theory at tnal and a dIfferent theory on appeal), State v LIverman, 

Op No 4635, 2009 WL 4574228 (S C Ct App, Dec 4, 2009) ("The precIse argument appellant 

raIses on appeal, that the hash mark testImony referred to pnor homICIdes and thus vIOlated Rules 

403 and 404(b), was not raIsed to the tnal Judge and therefore IS not preserved for review"), State 

v McKmght, 352 S C 635,646-47,576 S E 2d 168, 174 (2003) (Issue must be raIsed to and ruled 

upon bytnal court to be preserved for reVIew), State v Prioleau, 345 S C 404,411,548 S E 2d 213, 

216 (2001) (an ObjectIOn should be addressed to the tnal court m a suffiCIently speCIfic manner that 

bnngs attentIOn to the exact error), State v Watts, 321 S C 158, 167,467 S E 2d 272,278 (Ct App 

1996) ("To be preserved for appellate reVIew, an Issue must be both presented to and passed upon 

by the tnal court") 

Second, he dId not complam m the ImtIal Bnef of Appellant on appeal (pp 52-55) of the 

suffiCIency of the tnal Judge's balancmg test under Colfand ItS progeny See Rule 208 (b)(1)(D), 

2 

29 



30 

SCACR, Jmks v Richland COlmtv, 355 S C 341,585 S E 2d 281, 282 n 3 (2003) (l~sue must be 

argued tully In the InItial bnet ot appellant to be preserved tor the Court's consIderation), First 

Savmgs Bank v McLean, 314 S C 361,444 S E 2d 513 (1994) (Issues not argued 10 the bnef are 

deemed abdIldoned and wIll not be consIdered on appeal), Glasscock Inc v Umted States Fldelzty 

and Guar Co, 348 S C 76, 557 S E 2d 689 (Ct App 2001) (an argument 10 a reply bnef cannot 

present an Issue to the appellate court If It was not addressed 10 the Imttal bnet) 

Alternatively, Respondent submIts, for the reasons stated 10 the Fmal Bnet ot Respondent, 

that Cooper cannot show a prejUdICIal abuse of dIscretIOn because It IS clear that the colloquy 

between the tnal judge and the partIes reflected that the tnal judge concluded, after performmg a 

balancmg test conSIstent wIth Rule 609(b) and Coif, that the facts and CIrcumstances of thIS case 

demonstrated that the probative value of Cooper's conVIctIOns substantIally outweIghed theIr 

prejUdICIal effect See State v Dunlap, 346 S C 312,322-323,550 S E 2d 889,895 (Ct App 2001), 

State v Mzzzell, 341 S C 529,535-37,535 S E 2d 134, 137-38 (Ct App 2000) See Fmal BrIef of 

Respondent, pp 60-68 

Cooper further suggests that the South Carohna Supreme Court's deCISIon In State v 

Johnson, 363 S C 53,609 S E 2d 530 (2005), reqUIres reversal, and that there was error because of 

the sIgmficance of hIS credIbIhty However, he dId not present these arguments to the tnal judge 

and they are not properly before thIS Court on appeal See Bazley, 298 SCat 5-6, 377 S E 2d at 

584 I Also, Johnson IS clearly dIstmguishable from thIS case In addItIon to the reasons set forth, 10 

the Fmal Bnef of Respondent, Respondent would note that the tnal judge 10 Johnson dId not apply 

I Agam, hIS only argument m the tnal cou~ was that the conVIctIOns were too old See R pp 1032-
33 
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J balancIng test requtred by Coif Abo hIs ruhng on the admls~lblltty of the remote lOnVldlOn was 

gUIded by outdated law Ie, that the offense was one involving moral turpItude LikeWIse, the fact 

that hIs credlblhty was Important has been addressed In Respondent's Bnet and Cooper's argument 

IS wIthout ment 2 

Ftnally, any error resulttng from the tnal judge's ruhng IS hannless because the error could 

not have reasonably affected the outcome of the tnal, for the reasons argued tn the Fmal Bnef of 

Respondent, pp 68-70 See State v Mztchell, 286 S C 572,573,336 S E 2d 150, 151 (1985) 

II 

Cooper next attacks thIS Court's affirmance of the tnal judge's dental of hIS motIon to 

dIsmIss the charges agatnst hIm based upon an alleged VIOlatIOn of hIS SIxth Amendment nght to 

a speedy tnal Agatn, Respondent submIts that there was no error 

In Barker v Wzngo, 407 U S 514, 530 (1972), the Untted States Supreme Court adopted a 

four-part balanctng test to determme whether an accused has been dented hIS nght to a speedy tnal 

Courts must balance (1) the length of the delay, (2) the reason for the delay, (3) the defendant's 

assertIOn of hIS nght, and (4) prejUdICe to the defendant The Court m Barker stated that revIewmg 

2 Moreover, the JUry was already aware that Cooper had served time for cnmes that he commItted 
WIth Southerland from the opemng statement oftnal counsel R p 415, I 20-p 416, I 8 Before 
Cooper's testimony, the jury also had already heard eVIdence that Cooper had threatened to have 
Southerland killed If Southerland dId not confess to the murder m a manner whIch exculpated Cooper 
(R pp 712, 721-24), Cooper's WIfe left hIm at some pomt and went to SIster Care (R pp 756-57), 
Cooper was Southerland's co-defendant m a senes of armed robbenes (R pp 761-64), Cooper had 
receIved a death sentence m thIS case (R pp 1001-02) and Farmer knew Cooper through pnson R p 
1131 In lIght of thIs eVIdence, the jury was qUIte aware of a great deal of hIs past cnmmal actiVIty ThIS 
eVIdence thereby lessened whatever prejUdICIal effect the pnor conVIctIOns would carry, and the 
probatlve value substanttally outweIghed theIr prejUdICIal effect under Rule 609(b) Cf Untted States v 
Holmes 822 F 2d 802, 804 (8th Clr 1987) 
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wurts mu'>t cng.lge m a balancmg te~t with tht.se "rdated fadors," which "mu~t be considered 

together with such other circumstances as may be relevant" Id at 533 These factors are recogmzed 

by this Court and the South Cdrohna Supreme Court See State v Chapman, 289 S C 42, 144 

S E 2d 611 (1986), State v Fyson, 283 S C 375,323 S E 2d 770 (1984), State v Waztes, 270 S C 

104,240 S E 2d 651 (1978), State v Foster 260 S C 511, 197 S E 2d 280 (1973), State v Kennedy, 

339 S C 243,528 S E 2d 700, 703 (Ct App 2000), aff d, 348 S C 32,558 S E 2d 527 (2002) 

In thIS case, It IS clear that Cooper cannot show a prejUdICIal abuse ot dIscretIOn resultmg 

from demal of hIS motIon because the tnal Judge correctly apphed these factors See State v Brazell, 

325 S C 65, 75, 480 S E 2d 64, 70 (1997) The first factor, length of delay, acts as a threshold 

reqUIrement Barker, 407 US at 530 Barker does not set forth a speCIfic tIme whIch constItutes 

a "length of delay" that reqUIres a complete mqUIry mto the other three factors, but states that It 

should be determmed by the pecuhar CIrcumstances of the case Id In Doggett v Umted States, 505 

U S 642, 651-52 (1992), the Court explamed that thIS first prong IS, Itself a two-part mqull y It IS 

first necessary to determme If the delay breaks the threshold pomt of presumptIve prejUdICe If It 

does not, the mqulry IS over and It IS unnecessary to conSIder the other Barker factors Jd 

Conversely, the Court must conSIder the remammg factors If the delay IS presumptIvely 

preJudICIal, and Doggett mdIcates that delay has been found "presumptIvely preJudICIal" as It 

"approaches one year" 505 U S at 652 Here, the tnal Judge found that there was a forty-four 

month delay and Respondent does not dIspute that findmg because approxImately forty-four months 

passed between the Court's deCISIOn m Cooper v Moore, supra, and the tnalJudge's Order Cooper 

conceded below that the delay caused by the lengthy appeals process IS not attnbutable to the 

prosecutIOn, and that the murder case should not have been tned untIl the valIdIty of hIS other 
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cOnVtdIOns had been tinally resolved See State v Foster, 260 S C 511, 197 S E 2d 280, 281 (1973) 

(finding a delay of more than five years was suffiCIent to reqUIre analYSIS ofthe other fadors Without 

finding presumptIve preJudIce), cj Brazell, 480 S E 2d at 76 (a delay of three years and five months 

was suffiCIent to tngger reVIew of the other Barker factors) 

Contrary to Cooper's representatIon to thIS Court, the delay here dId not "already exceed[] 

that found m almost any reported South Carolina case," Fmal BrIef of Appellant, p 25, as hIS 

CItatIOn to Foster and State v Robmson, 335 S C 620,634,518 S E 2d 269 (Ct App 1999) (delay 

of over four years and four months between IndIctment and tnal tnggered analysIs of other Barker 

factors, but concludmg that there was no prejUdIce) proves Indeed, the delay In Barker was more 

than five years See also Brazell, supra (delay three years and five months) However, the Court 

must consIder the other three factors under Barker because thIS delay was "presumptively 

prejudIcial" under Doggett 

As for the second factor of the Barker test, Cooper's suggestIOn that the reason for delay was 

the result of "bad faIth," or as he claImed at oral argument "arrogance" on the part of the Eleventh 

ClrcUlt SohcItor, sImply IS unsupported by the record It was not a "SIt-In" or a WIllful refu<;1.1 to act 

by the prosecutIOn Rather, the tnal Judge correctly found that "the delay was to some degree the 

result of result of pros ecutona I and governmental neglIgence, and partly justIfiable" R pp 91-100 

Further, to the extent there was any arrogance Involved, It was that of defense counsel 

Although he dId repeated ly assert Cooper's nght to a speedy tnal, he lIkewIse repeatedly asked that 

the tnal date not Interfere WIth hIS voluntanly assumed responsIbIlIties as a law school professor In 

a state several hundred mIles from South CarolIna See R pp 23-24 (February 15, 2005 heanng 

before the Honorable WIlham P Keesley), R pp 41-43 (counsel conceded atJuly 12,2005 heanng 
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before Judge Kcesley that "at least the last tour months of the year posed senous 10gI~tlcal 

problems tor me" because ot counsel's unrelated oblIgatlons as a law s<..hool professor), 65-66 

(J udge Keesley addresses Cooper about desIre to have Bruck represent hIm after Bruck took tea<..hmg 

Job), 251-53 (scheduling heanng betore tnal Judge) 

The tnal Judgetound that Cooper,had consIstently asserted hIS nght to a speedy tnal smce 

2003, that Cooper timely asserted hIS nght, and that Judge Keesley had not consIdered defense 

counsel's Bruck's requests to accommodate hIS schedule R pp 328-343 However, the tnalJudge 

found that some delay after his assIgnment to the case was because of his efforts to accommodate 

trwl counsel s schedule R pp 250-53, 328-43 

Respondent agrees wIth most of the remammg findmgs by the tnal Judge on thIS prong of the 

Barker analysIs 3 Some of the delay was the result of the mold problems m the Lexmgton County 

Courthouse, the repeated physIcal relocatIon of the Eleventh CircUlt Sohcltor's Office and the 

constructIOn of a new courthouse 4 Also, the delay occasIOned by conSIderatIOn ofthe prosecutIOn s 

motIons for recusal, mcludmg the motIon to recuse the Eleventh CircUlt Sohcltor's Office because 

of a conflIct of mterest, was reasonable and not part of a "pattern of delay," as Cooper argues 5 

3 However, Respondent dIsagrees wIth the findmg that the Sohcltor had the responslblhty of 
contactmg Court AdmtmstratIOn and obtammg assIgnment of a judge to Cooper's then-capItal tnal after 
repeatedly dlscussmg the case wIth the cmef admtmstrahve judge 

4 The tnal judge s Order found that court records reflected that "the last general seSSIOns term m the 
old courthouse was November 13, 2003 The first general seSSIOns JUry tnal m the new courthouse 
was on Apnl 4, 2004" ThIS accounts for four months and twenty-one days of delay The tnal judge 
correctly found that, although general seSSIOns pleas and cIvIl court began on January 8, 2004, It was 
reasonable for the Sohcltor s Office 'to get settled mto the new faclhty, ' as Sohcltor Myers testIfied R 
p 334 

1 

5 The lack ofment to Cooper's attack on the mohon to recuse the Eleventh CircUlt Sohcltor's Office 
IS demonstrated by Judge's Keesley s declSlon to grant the mohon and the tnal judge's findmg that It was 
an appropnate motIon Ifthe motIon had not'been granted, then Cooper most assuredly would have 
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Llkewl~e, the delay cau~ed by recusal ot the Eleventh CIrcuit Sohcltor s Ottke WdS reasonable, dS 

were the steps taken by the First CircUit Sohcltor's Office to comply with Judge Keesley's July 12, 

2005 Order dlrectmg tnal by the end of 2005 

The case was not assigned to the First CircUit Sohcltor until September 2005, and Sentor 

Assistant Sohcltor Bell took It upon himself to mqUire about the assignment ot a Judge when he 

reahzed that Court Admmistration sttll had not assigned one despite Judge Keesley's July 12,2005 

Order Slmtlarly, the tnal Judge acted promptly and reasonably once the case was assigned to hIm 

Also, the tnalJudge clearly accommodated the schedule of Cooper's tnal counsel when schedulIng 

the case R, p 336-38 & n 3 See Gattls v Snyder, 278 F 3d 222,231 (3 rd Clr 2002) (no 'ipeedy 

tnal dental for delays sought by petitioner's attorney), Unzted States v Tanh Huu Lam, 251 F 3d 852, 

856-7 (9th Or 2001), amended, 262 F 3d 1033 (9th Clr 2001) (lItIgants are bound by the conduct of 

theIr attorneys and delays caused by contmuances granted to the defense precludes a claImed speedy 

tnal VIOlatIon) 6 As a result, the tnal Judge properly concluded that all of the delay between July 12, 

2005 and the subsequent tna17 was reasonable 

Therefore, the record of the case shows that the delay was caused by a comb mati on of 

reasonable, JustIfiable matters and sImple neglect or madvertence, rather than any WIllful act or bad 

faIth by the State It does not reflect mtentIOnal or malIcIOus delay m an effort to gam any advantage 

raIsed the Issue, either at tnal or (more lIkely) In PCR Any contrary suggestlOn Ignores both the 
zealousness WIth which Cooper was represented below and hIS tnal counsel's famthanty WIth PCR 

6 ObvlOusly, tnal counsel's unwIllIngness or InabIlIty to try cases throughout the calendar year further 
delayed the case and hIS conduct IS not the fault of the State Id 

7 The delay between July 12,2005, and the tnalJudge's Apn121, 2006 Order was mne months and 
mne days Thus, almost fourteen months of the forty-four month delay was reasonable, notWIthstandIng 
Cooper's contrary argument 
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over Cooper or to Impede hi,) defense, and he tUlled to meet hIs burden See State v Smith, 307 S C 

376,415 S E 2d 409 (Ct App 1992) (burden IS on the ddendant to show the delay was due to the 

State's wIllful neglect), Robmson, 335 SCat 626, 518 S E 2d at 272, see a/50 Barker, 407 U S 

at 531 (finding deltberate attempt to delay a tnal In order to hamper the defense should be weIghed 

heavlly against the government whIle a more neutral reason such as negltgence or overcrowded 

docket should be weIghted less heavlly), Kennedy, 339 SCat 250,528 S E 2d at 704 (abswce of 

eVIdence of purposeful delay by State In consldenng reason for delay IS a factor In speedy tnal 

analYSIS), State v Owens, 260 S C 79, 194 S E 2d 246 (1973) 

The thIrd factor under Barker IS the accused's assertIon of hIS constItutIOnal nght to a speedy 

tnal In the present case, Cooper waIted to assert hIS nght untIl July 11, 2003 before makmg a 

demand for a speedy tnal ThIS was almost eleven months after the Supreme Court had ruled on the 

valIdIty of the kIdnappmg, armed robbery and conspIracy conVIctIons In Cooper v Moore, supra 

He thereafter asserted hIS nght, as quahfied by tnal counsel's efforts to have the tnal accommodate 

hIS schedule, as dIscussed 

Finally, thIS Court must exanllne w;hether Cooper was prejUdICed as a result of the delay The 
I 

Court emphaSIzed m Barker that prejudIce should be assessed m ltght of the mterests of defendants 

that the speedy tnal nght was deSIgned to protect (1) to prevent oppressIve pretnal mcarceratIOn, 

(2) to mmimize anXIety and concern of the accused, and (3) to lImIt the possIbIhty the defense WIll 

be ImpaIred Barker, 407 U S at 532 Ofl,these, the most senous IS the ImpaIrment of the defense 

because the mabllIty of a defendant to adequately prepare hIS case skews the fatrness of the entIre 
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~ystem 8 Id see Kennedv, 528 S E 2d at 704 (quotmg Barker) See a/so Smith v Hooey, 393 US 

374, 377-78 (1969), Untted States v E'r1;e/I, 383 U S 116, 120 (1966) 

WhIle the Doggett Court mdIcated that "atfinnatIve proof of partIculanzed prejUdICe IS not 

essentIal to every speedy tnal clatm," Doggett, 505 U S at 654, the delay 10 the present case was 

caused, m part, by neghgence "[T]o warrant grantmg reltef, negltgence unaccompamed by 

partIculanzed tnal prejUdICe must have lasted longer than neglIgence demonstrably causmg such 

prejUdICe" Id at 657, see also State v PlItman, 373 S C 527, 647 S E 2d 144, 156 (2007) 

("regardless of whether the defense IS able to show partIculanzed prejUdICe or the delay warrants a 

tindmg of presumptive prejUdICe, prejUdICe remams only one of the four factors to be conSIdered m 

a speedy tnal analysIs") (cItIng Doggett) 

In support of hIS clatm of prejUdICe, Cooper pomts to hIS "ngtd mcarceratton on death row," 

the absence ofPhIlhp "Red" Fanner's physIcal presence, so that the JUry could assess hIS testImomal 

demeanor, and the fact some memones had faded by the time of the retnal, mcludmg that of the 

prosecutIOn's reply wItness, Edward HIte None of these factors shows prejUdICe by the delay 

Cooper's rehance upon the first two, subjectIve components of the Barker prejUdICe analysIS 

IS dIsmgenuous, at best 9 As the record makes abundantly clear, Cooper had preVIOusly been under 

8The State notes that a delay oftentImes works m favor of a defendant, because memones of the 
prosecutIon's witnesses also fade and other prosecutIon WItnesses may be unavailable 

9 HIS argument IS predIcated upon dicta from Umted States v McDonald, 456 U S 1, 8 (1982), that 
'the SIxth Amendment IS not pnmanly mtended to prevent prejUdICe to the defense caused by the 
passage of tIme that mterest IS protected pnmanly by the due process clause and by statutes of 
hmltatIons' However, he IS wrong The majonty m Doggett clearly mdicated that the lack of prejUdICe 
to the defense caused by the passage of time IS the pnmary manner for the prosecutIOn to rebut 
presumptIvely prejUdICIal delay, m most speedy tnal cases Even the dIssent m Doggett recognIzes that 
Barker and other cases emphaSIze that prejUdICe to the defense IS a chIef component m assessmg 
prejUdICe The dIssent SImply faults the maJonty for not recogruzmg that there are, m the dIssent's 
estImatIOn, apparently "two confhctmg hnes of authonty" Doggett 505 U S at 61-62 (Thomas, J 
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a death sentence tor thIS murder, ,md he h.1d bt,en housed on de.1th row .1t k.1st <,Inl-C Fl-bru.1ry 22, 

1991 when the ongmal JUry sentenl-ed hIm to d("'ath rhus, hIS pretnal IncarceratIOn l-.1nnot senously 

be vIewed as oppressIve 10 Also, he may have waIted upon hIS opportumty tor a retnal on the 

l-harges agamst hIm, but any anxIety he telt must ~urely have been de mlmmus 

More Importantly, the tnal Judge correctly determmed that Cooper had not ~hown possIble 

tnal prejUdICe R pp 328-43 ThIS case had been tned In 1991 Most, It not all, of the eVIdentIary 

Issues had been '"fleshed out" and Cooper had a transcnpt of the testImony of the WItnesses who 

testIfied at that tIme There was also a transcnpt avaIlable of Southerland's tnal Thus, he had a 

roadmap for the retnal The pnor sworn testtmony of unavaIlable WItnesses from both sIdes was 

preserved, and any WItness who testified at the 2006 tnal could have hIS or her memory refreshed 

by the earher, sworn testimony Also, testifyIng WItnesses could be Impeached WIth InCOnSIstenCIes 

between theIr 2006 testImony and the earher testtmony 

The fact Farmer was not phYSIcally present was not prejUdICIal to Cooper In thIS regard, he 

was no dIfferent from any other unavaIlable WItness Further, Farmer's dIrect exammatIon from the 

1991 tnal was more than adequately Impeached, both through the cross-exammatIon from that tnal 

dlssent1Og) 

10 ThiS IS particularly true when one conSiders the other eVidence of hiS cnmmal history whIch was 
more fully developed at the subsequent tnal See I 5upra For 10stance the State s show1Og at 
sentenc10g was that Cooper has three pnor conVictIOns for anned robbery, and conVictIOns for 
housebreakmg and grand larceny from 1977 Once 1Ocarcerated, he was caught plott1Og an escape from 
Manmng CorrectIOnal InstItutIOn and was then transferred to Central CorrectIOnal InstitutIOn He also 
had three escape attempts from C C I On one occasIOn guards shot at him and bloodhounds had to be 
called out to track hIm on another 'WhIle he was 10 the maximum secunty urnt at C C I , he managed 
to escape [and] shanked a fellow Inmate," stabbmg the other Inmate three tImes R pp 1527-28 
Admittedly hIS record was not presented m connectIOn With the State s response to the motIon to dlSffilSS 
because of dernal of Cooper s nght to a speedy tnal but thiS Court must understand how ffilsleadmg 
Cooper's argument IS as to thiS aspect of preJudice under Barker 

II 



and by the other tnt-Jns dls("U~sed In Argument II of the Fmal Brief of Respondent For the 

reasons set forth m Argument II, Cooper lannot show any prejUdICe trom the tnal Judge's rulmg 

wIth respect to Famer J J Therefore, the tnal Judge properly concluded that the State "ha[ d) proved 

that the delay has not Impaired [Cooper's] abilIty to defend hImself, contrary to the CIrcumstances 

m Doggett" R pp 323-343 n 3 Cooper's argument lacks ment 

Further, Cooper's heavy relIance upon Southerland's admisslOn to Bruck or at PCR IS not 

properly before thIS Court because not argued m the ImtIal Bnef of Appellant See FBOA, pp 8-29 

"The purpose of a petItton for reheanng IS not to present pomts whIch lawyers for the losmg partIes 

have overlooked or mIsapprehended, nor IS It the purpose of the petItIon for reheanng to have the 

case tned m the appellate court a second tIme" Jean H Toal, Shahm Vafal & Robert Muckenfuss, 

Appellate Practlce m South Carolma 309 (1999) (CItIng Arnold v Carolma Power & Llght Co , 168 

S C 163, 167 S E 234 (1933» ThIS argument was therefore abandoned and may not be raIsed In 

the reheanng petItlOn ld See also Kennedy v South Carolma Retlrement System, 349 S C 531, 

532,564 S E 2d 322,322 (2001) ("In order to prevaIl on a petItlOn for reheanng, appellants must 

demonstrate the Court overlooked or mIsapprehended theIr argument Rule 221(a), SCACR 

Appellants had the opportumty to present then arguments and eVIdence when thIS case was ongmally 

heard by the tnal court Therefore, contrary to the dIssent's argument, thIS Court should not conSIder 

appellants' prevIOusly unpresented eVIdence when decIdmg whether to grant the pctItIon for 

11 He was also not preJudIced, In any fashIOn, by supposed defiCIts In Mr HIte's memory or that of 
any other prosecutIOn WItness Prantzi v Caizjorma, 843 F 2d 314, 318-19 (9th Clr 1988 (dImmed 
memory by a prosecutIOn WItness IS inSUffiCIent because It helps the defendant) 

Nor has Cooper pOinted to any WItness who dIed between August 2003 and the date of hIS tnal 
whose sworn testImony was not preserved, eIther through hIS 1991 tnal or the tnal of hIS co-defendant, 
Southerland 
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reheanng"), State v Pnmus 349 S C 576,583,564 S E 2d 103, 107 (2002) ("The State dId not raIse 

thIS Issue 10 ItS bnet to the Court at Appeals The State offered ItS present argument for the hrst 

tnne 10 ItS petItlOn for reheanng Because the State faIled to raIse ItS current argument 10 ItS bnef to 

the Court of Appeals, the Issue IS not properly preserved tor thIS Court's conSIderation on wnt of 

certtoran"), Video Gaming Consultants Inc v South Carolina Dep'( oj Revenue, 342 S C 34, 535 

S E 2d 642 (2000) 12 

III 

Fmally, Cooper attacks thIS Court's affirmance of the tnalJudge's ruhng that PhIllIp Farmer 

was an "unavaIlable" WItness withm the meanmg of Rule 804(a)(5), SCRE, such that hIS pnor, 

sworn testImony could be presented to the JUry ImtIally, Respondent submIts that the Issue IS not 

preserved tor appellate reVIew It IS well settled that a ruhng on an In limine mahan IS usually not 

tinal and the lOSIng party must renew hIS or her objectIon when the eVIdence IS presented State v 

Schumpert, 312 S C 502,435 S E 2d 859 (1993), State v Gagum, 328 S C 560,492 S E 2d 822 

(Ct App 1997) An exception IS recogmzed only where the mahan IS ruled on ImmedIately pnor 

to the IntroductIOn ot the eVIdence In questIOn Under those CIrcumstances, no further objectIon IS 

necessary State v Tufts, 355 S C 493,497, 585 S E 2d 523, 525 (S C App 2003), Samples v 

Mitchell, 329 SCI 05,495 S E 2d 213 (Ct App 1998), State v Mueller, 319 S C 266,460 S E 2d 

409 (Ct App 1995) Here, the In camera ruhng was not ImmedIately before the State publIshed 

12 AddItIOnally hIS pomt IS SImply a red heanng HIS contention that the State would have been 
estopped from seekmg the death penalty agamst rum because It relted upon Southerland's statement m 
PCR and later allowed Southerland to plead gUilty IS SImply wrong He mIsses the pomt of the State's 
rehance upon that ~tatement m PCR The statement was an admISSIOn, regardless of rus truthfulness, and 
the State unsuccessfully argued that It procedurally barred rus guIlt phase meffectIveness claIms under 
Whetsell v State, 276 S C 295,277 S E 2d 891 (1981) 
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Farmer's te<;ttmony, and the Issue IS not preserved for appellate reVIew See Schumpert 

Apart from thIS pOint, Respondent submIts that thIS Court's OpinIOn and the tnal Judge's 

rulIng correctly applIed the appropnate state and federal law, and that Cooper not advanced any pOint 

oflaw or fact that the Court overlooked or mIsapprehended Respondent would, therefore, rely upon 

that OpinIOn and the FIDal Brief of Respondent, pp 41-59 

CONCLUSION 

Therefore, Respondent would ask the Court to deny the PetItIon for Reheanng 

December 15, 2009 

HENRY D MCMASTER 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

DONALD J ZELENKA 
ASSIstant Deputy Attorney General 

WILLIAM EDGAR SALTER, III 
Semor ASSIstant Attorney General 

POBox 11549 
ColumbIa, SC 29211 
(803) 734-6305 

DAVID M PASCOE, JR 
SohcItor, FIrst JUdICIal CIrCUIt 
PO Box 
Orangeburg, South Carohna 29116-1525 
(803) 533-6252 

Bydil~ 
WILLIAM ED9A SALTER, III 

/ 
ATTORNEYS FOR RESPONDENT 
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STATE OF ~OU Tn CAROLINA 
IN THE COURT OF APPEALS 

Appeal From Lexmgton County 
The Honorable Danael F Pieper, CirCUit Court Judge 

THE STATE, 

Respondent, 
vs 

GENE TONY COOPER, JR , 

Petitioner/Appellant 

OPINION NO 4633 

PROOF OF SERVICE 

I, WIlham Edgar Salter, III, counsel for the Respondent, certIfy that I have served the wlthm 

Return to PetitIOn for Rehearmg, on Appellant by deposlhng two (2) copIes of the same m the 

Umted States matI, first class, postage prepaId, addressed to hIS attorney of record, Robert M Dudek, 

EsqUIre, Actmg ChIef Appellate Defender, South Carohna CommIssIon on Indigent Defense, 

DlvlSlon of Appellate Defense, 1330 Lady Street, SUIte 401, Columbia, South CarolIna 29201 

I further certIfy that all partles reqUIred by Rule to be served have been served 

ThiS 15th day of December, 2009 

December 15, 2009 

WI lAM EDGAR SALTER, III 
1/ 

Office of Attorney General 
Post Office Box 11549 
Columbia, South Carohna 29211 
(803) 734-6305 

ATTORNEY FOR RESPONDENT 



ml)e ~outb Qi:atOluHl Qi:ourt of ~ppeals 

The State, Re~pondent, 

v 

Gene Tony Cooper, lr , Appellant 

The Honorable Damel F Pieper 
The Honorable Damel F PIeper 

Lcxmgton County 
Tnal Court Cdse No 1990-0S-32-00083 

1990-0S-32-00084 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM After a careful consideratIon of the PetitIOn for Reheanng, the Court IS 

unable to dIscover that any matenal fact or pnnclple of law has been either overlooked or 

dl<;regarded dnd hence, there I') no bdSlS for grantmg a rehearIng It IS, therefore, ordered that the 

PetItion for RehearIng be demed 

ColumbIa South Cdrolma 

January 21 , 2010 
----'-----

AU 6}. Z,fu;1j)7 Short 

bi ~ ~~--t...J.. WIllIams 

----------------------
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