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STATEMENT OF THE CASE

Petitioner is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment from the Lexington County Clerk of Court. During the
August 2010 term of the Lexington County Grand Jury, Petitioner was indicted for
murder (2010-GS-32-02318). During the May 2011 term of the Lexington County Grand
Jury, Petitioner was indicted for possession of a weapon during the commission of a
violent crime (2011-GS-32-01440) and for carrying a firearm onto the premises of a
business selling alcohol for on-premises consumption (2011-GS-32-01444).

On May 31, 2011, Petitioner proceeded to trial in front of the Honorable Knox R.
McMahon and a jury. Petitioner was represented by Wayne Floyd, Esquire. The State
was represented by D. Shawn Graham, Assistant Solicitor, and Alton H. Eargle, Assistant
Solicitor. On June 3, 2011, the jury returned a guilty verdict on voluntary manslaughter
and the weapon charges. The Honorable Knox R. McMahon sentenced Petitioner to a
term of twenty-five years for voluntary manslaughter and concurrent terms of five years
for each weapon charge.

A timely notice of appeal was filed on Petitioner’s behalf and was perfected by
the Honorable Blake A. Hewitt and John S. Nichols, Esquire.' The South Carolina Court
of Appeals affirmed Petitioner’s convictions and sentences. State v. Torrence, 2013-UP-
152 (S.C. Ct. App. filed April 10, 2013). Certiorari was sought in the South Carolina
Supreme Court and denied on November 7, 2014,

On June 1, 2015, an Application for Post Conviction Relief was filed. Respondent

filed a Return on July 12, 2017. Petitioner through counsel filed an Amendment to

! The Honorable Blake A. Hewitt was elected to the South Carolina Court of Appeals in February 2019.
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Application for Post Conviction Relief on July 13, 2017. Petitioner, through counsel, filed
a superseding Amendment on October 26, 2018, which stated the following:

By and through his undersigned counsel, Applicant would move to amend his
Application for Post Conviction Relief. In general, Applicant would allege that his
rights pursuant to the Sixth and Fourteenth Amendments to the United States
Constitution, as well as pursuant to Article I, Section 14 of the South Carolina
Constitution, were violated prior to and during his trial. Applicant would further
amend his Application for Post-Conviction Relief to contain the following specific
allegations of ineffective assistance of trial and appellate counsel:

1. Ineffective assistance of trial counsel regarding Applicant’s mental health:

a. Trial counsel was ineffective for failing to properly utilize mental health
experts prior to and during trial.

b. Trial counsel was ineffective for failing to develop a mental health defense
and/or utilize experts in mitigation in a plea and/or trial.

c. Trial counsel was ineffective for utilizing Applicant as a witness at trial
without a mental health expert.

2. Trial counsel was ineffective for failing to prepare and investigate prior to
trial. Specifically, but not limited to:

a. Trial counsel was ineffective for failing to obtain the incident report
and/or video surveillance from Applicant’s place of employment to refute
and/or impeach the State’s witnesses regarding Applicant’s whereabouts
during the hours prior to the shooting at issue.

b. Alternatively, prosecutorial misconduct if said report was available or
known to the prosecution and not turned over to the defense.

3. Ineffective assistance of counsel for the handling of the defense prior to and
during trial:

a. Trial counsel was ineffective for failing to question and/or obtain
additional video footage from the scene.

b. Trial counsel was ineffective for failing to properly prepare to utilize the
in car video at trial.

c. Trial counsel was ineffective for failing to fully cross-examine the State’s
witnesses at trial.

d. Trial counsel was ineffective for failing to address the matter of bias at
trial.?

e. 'Trial counsel was ineffective for failing to ensure that the court gave a
curative instruction following his objection to the State’s closing
argument. Transcript p. 678, 680-82. Additionally, ineffective assistance

? This issue was abandoned on the record at the evidentiary hearing. PCR p. 251.
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for not making an objection to the Solicitor’s characterization of the
victim as a “hero.” Transcript p. 579, 678.

f.  Trial counsel was ineffective regarding the Court’s charge, for the
following but not limited to:

.
iil.
iv.

for failing to obtain an accident and involuntary manslaughter
charge;

for failing to object to the contemptuous language charge;

for failing to request a more detailed charge on citizen’s arrest; and
for failing to request a jury charge on the difference between
“acting lawfully” and being “lawfully armed in self-defense.”

4. Trial counsel was ineffective for failing to properly address the issues of
docket manipulation and the use of Applicant’s prior conviction at trial.

5. Appellate counsel was ineffective for, but not limited to, the following:

a. Failing to raise all meritorious issues on appeal:

ii.

1il.

iv.

Vi,

The trial court’s denial of the defense’s request to question Mr.
Narang about the aggressive nature of the victim. Transcript p.
201.

Trial counsel’s arguments regarding the issues of docket
manipulation and the use of Applicant’s prior conviction.
Transcript pp. 451-64.

The trial court’s denial of the directed verdict motion. Transcript p.
408-10.

Trial court’s denial of the admission of the in car video. Transcript
pp. 440-43, 460, 584-86.

Trial court’s refusal to charge accident. Transcript pp. 616-617.
Trial counsel’s motions and arguments regarding prosecutorial
misconduct.

6. Pursuant to Rule 15(b), SCRCP, Applicant would move to amend to conform
to the evidence and testimony presented at the evidentiary hearing,

On November 5-6, 2018, an evidentiary hearing was convened at the Lexington

County Courthouse in front of the Honorable Walton J. McCleod, [V.? Petitioner was

3 On April 16, 2018, a motion and/or scheduling hearing was held in front of the Honorable William A.
McKinnon at the Lexington County Courthouse. Petitioner was present and represented by Tricia A.
Blanchette, Esquire. Respondent was represented by Sherri Butterbaugh, Assistant Attorney General.
During the hearing, testimony was offered by Dr. Donna Maddox. The transcript of this hearing was
provided to the lower court for his review. App. p. 953.
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present and represented by Tricia A. Blanchette, Esquire. Respondent was represented by
Kelly Oppenheimer, Assistant Attorney General, and Sherri Butterbaugh, Assistant
Attorney General.

During the hearing, Petitioner called Dr. Tora Brawley, Dr. Donna Maddox,
Wayne Floyd, Esquire, the Honorable Blake A. Hewitt, Pete Skidmore, and Brenda
Torrence to the stand. Respondent called Shawn Graham, Esquire, and recalled Wayne
Floyd, Esquire. Petitioner introduced thirteen exhibits, and Respondent introduced one
exhibit.

At the close of the evidentiary hearing, the lower court allowed the parties time to
obtain the evidentiary hearing transcript. While the request for the transcript was pending,
the court requested proposed orders from both parties. Thereafter, the lower court issued
an Order of Dismissal on April 22, 2019. On May 6, 2019, Petitioner, through counsel,
filed a Motion Pursuant to Rule 59(a) & (e), SCRCP. On May 28, 2019, Respondent filed
a Return. On May 31, 2019, an Order Denying Applicant’s Motion Pursuant to Rule
5%a) & (e), SCRCP, was issued and filed.

On June 28, 2019, a Notice of Appeal was filed by Petitioner. On October 3,
2019, a Petition for Writ of Certiorari and Appendix were filed, and the Return was filed
on March 4, 2020. On May 19, 2023, the South Carolina Court of Appeals issued an
Order denying certiorari, from which this Petition for Rehearing and Petition for

Rehearing En Banc follows.





ARGUMENT

Pursuant to Rule 221, SCACR, Petitioner respectfully petitions this Court for
rehearing and for rehearing en banc. In conjunction with the argument herein, Petitioner
would respectfully request that the panel and entire Court review the Petition for Writ of
Certiorari and the entirety of the arguments contained therein. Petitioner would further
request that the panel and the entire Court review the lengthy record contained in the
previously filed Appendix.

By way of the Petition, the following arguments were made: 1) The lower court
erred by failing to find that trial counsel was deficient in how he handled the matter of
Petitioner’s mental health to the degree that the outcome of the trial cannot be relied upon
as having produced a just result; and 2) The lower court erred by not finding that trial
counsel rendered ineffective assistance of counsel when he failed to conduct a proper
independent investigation into State’s position regarding Petitioner’s whereabouts in the
hours prior to the incident.

First, Petitioner submits that this Court has overlooked and/or misapprehended how
the lower court errantly found that counsel offered a valid trial strategy for not properly
utilizing a mental health expert prior to and during trial. App. pp. 1551-1556. Petitioner
urges this Court to reconsider the denial of certiorari because the lower court’s finding that
trial counsel provided effective assistance regarding Petitioner’s mental health is not
supported by the record; therefore, reversal is absolutely necessary. See Webb v. State, 281
S.C. 237,314 S.E.2d 839 (1984).

At the evidentiary hearing, Petitioner offered the testimony of Dr. Tora Brawley,

neuropsychology expert, and Dr. Donna Maddox, forensic psychiatry expert, and their





testimony is summarized in the Petition. Petition pp. 2-7. It appears this Court has
overlooked that Dr. Donna Maddox was retained by trial counsel, yet he failed to follow
up with her and take her recommendation to utilize the services of Dr. Brawley prior to
trial. Petitioner submits this failure on counsel’s part has been errantly justified as valid
strategy and this failure caused Petitioner’s mental health to not be properly addressed
prior or during trial.*

Not only did counsel fail to offer a reasonable strategy for failing to properly
address Petitioner’s mental health, but counse!’s decision was also called into question by
the testimony offered by Dr. Maddox, Dr. Brawley, the Honorable Blake A. Hewitt and
Mrs. Brenda Torrence, which is addressed in the Petition. Petition pp. 2-7, 9-10. As
argued in the Petition, counsel failed to share his decision to not further utilize Dr.
Maddox and/or engage the services of Dr. Brawley with Dr. Maddox or Mrs. Torrence. It
truly appears that counsel created a post hoc rationalization for his prejudicial failure that
was accepted by the lower court and is now being upheld by this Court’s denial of
certiorari.

As argued in the Petition, counsel’s failure to properly address Petitioner’s mental
health infected every aspect of the defense in such a way that it was not reasonable trial
strategy and it is unreasonable to rely upon the result of Petitioner’s trial. By way of the
Petition, argument was made under the existing precedent in South Carolina to show how
counsel was deficient and prejudice resulted, but the true problem is the limited appellate

decisions in South Carolina addressing the issue of mental health. Petition pp. 12-15. By

* While on the stand, trial counsel offered his recollection of why he did not utilize Dr. Maddex further, but
he did not have notes nor did he explain why she was not called despite appearing on the defense witness
list. App. pp. 1029-1031, 1039, 1373.





simply denying certiorari and not addressing this issue on the merits, this Court is
contributing to the void created by the absence of appellate decisions addressing what is
effective representation in regard to mental health matters, Mental health is not a matter
that can be ignored with silence from the appellate courts; it is a matter that must be
properly addressed by attorneys and the courts in South Carolina. Therefore, Petitioner
urges this Court to reconsider the denial of certiorari and address counsel’s representation
and the lower court’s rulings regarding his mental health matters.

Secondly, the Petitioner has alleged that trial counsel was ineffective for failing to
prepare and investigate prior to trial; specifically, for failing to obtain the incident report
and/or video surveillance from his place of employment to refute and/or impeach the
State’s witnesses regarding his whereabouts during the hours prior to the shooting at
issue. App. p. 904. As the record reflects, the lower court found otherwise and held:
“Counsel is not required to uncover every single scrap of evidence that might be
beneficial, and it is all too convenient now, after an adverse verdict, for Counsel to ask if
a different strategy at trial might have been more advantageous.” App. p. 1559. Petitioner
has argued and this Court has failed to address whether the lower court erred by not
finding that trial counsel rendered ineffective assistance of counsel when counsel failed to
conduct a proper independent investigation into State’s position regarding Petitioner’s
whereabouts in the hours prior to the shooting incident at issue.

By way of the Petition, Petitioner addressed the testimony of the State’s witnesses
(Tonya Mozenko and Stephen Smith) regarding their interaction with Petitioner prior to
and at the location of the shooting incident. Petition pp. 15-16. The Petition also

addressed Petitioner’s testimony regarding his whereabouts prior to the shooting, to





include his timesheet from working security during the timeframe the State’s witnesses
claimed he was at State Street Pub. Petition pp. 17-18. As is addressed in the Petition and
reflected in the record, trial counsel objected and moved for a mistrial due to the
“outrageous” line of questioning by the State attempting to establish that Petitioner left
work and was drinking during his work hours. Petition p. 17.

The following summation of the trial record is taken directly from the Petition:

The trial court denied the motion for dismissal due to prosecutorial
misconduct; he reasoned it was an issue of credibility. App. pp. 507-8. Trial
counsel offered more argument and requested a curative instruction. App.
pp. 508-510. The court responded that a curative would be a comment on
the facts and proposed a stipulation regarding Petitioner not drinking while
working at Rush’s. App. pp. 510-11. In response, Mr. Graham explained
that he was trying to show Petitioner could have left and come back not that
he was drinking at Rush’s, and the court noted that the State had two
witnesses that testified “that they saw him in a bar.” App. p. 511.

In response, trial counsel stated that he was “still at a loss to understand.”
App. p. 512, Ins. 7-8. He explained that he understood prior to trial that the
State had no evidence Petitioner was drinking at work or left, so he did not
understand how it was possible for the State to imply otherwise. App. p.
512. The State responded that the Rush’s manager said it was conceivable
for Petitioner to leave and come back and the purpose of the letter to counsel
was to turn over information that the manager did not notice alcohol on
Petitioner’s breath. App. pp. 512-13. After further back and forth regarding
the letter and a possible stipulation, the State concluded:

The only point I want to make out of this is that Tonya and
Steve are not lying and that he left, went somewhere and
came back during the hours, I guess, of midnight and one
fifty. That’s the only point I'm trying to get out of in this
cross examination.

App. p. 517, Ins. 10-15.

When the jury returned, the court provided a curative instruction, and cross
examination resumed. App. pp. 519-20. Petitioner testified that it was
impossible for him go to State Street Pub and return to Rush’s. App. p. 521,
Ins. 1-12. In response to whether he saw Tonya and Steve at State Street
Pub, he stated: “Not on that night.” App. p. 522, Ins. 17-19. As the questions
continued about seeing Tonya and Steve, he kept asking which night the
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State was referring to and ultimately responded that he saw them at State
Street Pub in the early morning hours and invited them to Shaggy’s. App.
pp. 523-4.

In reply, the State called Lynn Baldwin, Rush’s manager. App. p. 605. She
reviewed Petitioner’s timesheet and explained what she would have been
doing that night. App. pp. 606-7. Regarding the security guard, she said she
would have “no idea whether they are there are not because I’m busy doing
my job.” App. p. 607, Ins. 20-25. She recalled that the security guard did
not walk her to her car that morning as Petitioner had stated in his testimony.
App. p. 608.

In his closing argument, trial counse! addressed the statements and

testimony of Tonya and Steve. App. p. 638. He argued that their statements

were not accurate, and it was impossible for Petitioner to leave work and be

at State Street Pub at midnight. App. pp. 638-9.

In the State’s closing argument, the Solicitor argued: “This is a case about

credibility, who are you going to believe. Who is lying, who is telling the

truth? Why would people lie?” App. p. 652, Ins. 14-16. Thereafter, the

Solicitor recounted the testimony of Tonya and Steve. App. pp. 652-654.

He asked the jury: “Why would they come in here and put their hands on

the Bible and lie to you about something that happened? There is no reason

given why they would lie.” App. p. 653, Ins. 13-18.

Petition pp. 17-19.

At the evidentiary hearing, trial counsel was questioned regarding the independent
investigation he conducted prior to trial, and he stated that he did not think that he utilized
a private investigator. App. p. 1041, Trial counsel also admitted that he had information
from Petitioner prior to trial that the State’s witnesses’ timeline was not accurate, but he
did not interview the Rush’s manager, try to obtain surveillance or try to obtain the incident
report admitted by Petitioner at the evidentiary hearing. App. pp. 1044-1045, 1048, 1054,
1056-1057. Trial counsel gauged the testimony of Ms. Mozenko and Mr. Smith as “very

damaging” to the defense and explained that the State utilized their testimony to establish

motive for the shooting. App. p. 1046, Ins. 7-22.
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When asked about the report obtained by Petitioner and introduced at the
evidentiary hearing, trial counse! agreed it confirmed the information provided to him by
Petitioner prior to trial and would have been “extremely important” to show the testimony
of the State’s witnesses was not accurate. App. pp. 1056-1061, 1113. Following the
testimony of trial counsel, Petitioner called Peter G. Skidmore, private investigator, to
testify regarding the information provided by Petitioner and the steps he took to obtain the
report. Petition p. 21, App. pp. 1121, 1138-1145. Mrs. Torrence also took the stand and
recalled how she reviewed the witness statements and asked trial counsel to obtain
surveillance and the report at issue to show her son was at work while the witnesses said
he was at State Street Pub. App. 1237-1240. She also recalled providing payment for a
private investigator and questioning what the private investigator had done. App. pp. 1233,
1239-1240.

As discussed in the Petition and reflected in the record, the prosecutor was asked
about his utilization of Ms. Mozenko and Mr. Smith at trial. Petition pp. 22-23. He agreed
that if he would have known about the report admitted and discussed at the evidentiary
hearing, he would have turned it over to the defense. App. p. 1298. As reflected in the
Petition, the prosecutor also agreed that he called the Rush’s manager to show that
Petitioner was not being truthful in a case that boiled down to credibility. Petition p. 23,
App. p. 1300.

As stated, the lower court found: “Counsel is not required to uncover every single
scrap of evidence that might be beneficial, and it is all too convenient now, after an adverse
verdict, for Counsel to ask if a different strategy at trial might have been more

advantageous. App. 1559. In making this finding, the lower court has ignored counsel’s
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own admissions regarding the importance of the report and the testimony that he had been
put on notice prior to trial about the report. See Pauling v. State, 331 S.C. 606, 610, 503
S.E.2d 468, 471 (1998) (noting a court may find ineffective assistance of counsel when
trial counsel admitted the testimony of a witness might have made the difference in
obtaining an acquittal), Martinez v. State, 304 8.C. 39, 403 S.E.2d 113 (1991) (where trial
counsel admits the testimony of a certain witness may have made the difference in
obtaining an acquittal, the Court may find ineffective assistance.).

Additionally, the lower court found that the use of the Petitioner’s timesheet and
reviewing the State’s notes of interviewing Petitioner’s manager was sufficient
investigation. As the record reflects, counsel could not recall if he utilized a private
investigator, admitted he did not interview the manager, and did not attempt to obtain
surveillance or the report introduced at the evidentiary hearing to establish Petitioner’s
whereabouts during the time the State’s witnesses alleged he was drinking at State Street
Pub.

It is well established that a criminal defense attorney has a duty to investigate, but
that duty is limited to a reasonable investigation. When evaluating the reasonableness of
counsel's conduct, the court should keep in mind that counsel's function, as elaborated in
prevailing professional norms, is to make the adversarial testing process work in the
particular case. Ard v. Caioe, 372 S.C. 318, 642 S.E.2d 590 (2007). Moreover, while the
scope of a reasonable investigation depends upon a number of issues, at a minimum,
counsel has the duty to interview potential witnesses and to make an independent
investigation of the facts and circumstances of the case. Id; See also Lounds v. Staie, 380

S.C. 454,460, 670 S.E.2d 646, 649 (2008). Also, in McKnight, the South Carolina Supreme
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Court held: "This Court has recognized that strategic choices made by counsel after an
incomplete investigation are reasonable 'only to the extent that reasonable professional
judgment supports the limitations on the investigation." McKnight v. State, 378 S.C. 33,
45, 661 S.E.2d 354, 360 (2008) (quoting Von Dohlen v. State, 360 S.C. 598, 607, 602
S.E.2d 738, 743 (2004)).

Here, Petitioner introduced a piece of evidence at the evidentiary hearing that
counsel failed to obtain, that the prosecutor admitted would have been required to be
turned over under Rule 5, SCRCrimP, and demonstrated that the proper functioning of
the adversarial process was not afforded to Petitioner such that the trial cannot be relied
upon as having produced a just result. This piece of evidence was not merely a scrap but
direct evidence of trial counsel’s deficient performance that requires that a new trial be
granted,

Furthermore, Petitioner submits the paragraph devoted to dismissing the prejudice
suffered by counsel’s failure to obtain and utilize the report is speculative, contradictory,
a misapplication of the prejudice analysis and demonstrates a misunderstanding of the
record. The following is clearly contradictory: “Applicant’s whereabouts in the time
leading up to these crimes have little to no bearing on Applicant’s actions during the
commission of these crimes. Furthermore, Mozenko’s and Smith’s testimony was offered
a trial to prove malice. However, the jury convicted Applicant of voluntary manslaughter,
an offense for which malice is not an element. App. p. 1561. The reasoning that the
testimony of Ms. Mozenko and Mr. Smith went to the element of malice and that their
testimony regarding Petitioner’s whereabouts in the hours before the crime have “little to

no bearing on Applicant’s actions during the commission of these crimes™ simply cannot
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be reconciled. Furthermore, the record, to include the State’s closing argument,
demonstrates that their testimony simply went to malice is an incorrect conclusion.”
Petition pp. 15-16. The witnesses and work records were utilized by the State to paint a
negative picture of the Petitioner, call his credibility into question and offer testimony
prejudicial to Petitioner in order to secure a conviction and refute Petitioner’s position
that he was attempting to detain the victim after the victim committed a crime against
him. App. pp. 636-637. The reasoning given by the lower court in finding no prejudice
fails to properly consider the record and recognize the prejudice Petitioner suffered when
trial counsel failed to properly investigate and address the matter of his whereabouts in
the hours prior to the incident.

Therefore, Petitioner would urge this Court rehear and/or reconsider the arguments
raised in the Petition, which are supported by the record, and addressed herein. Petitioner
would respectfully ask this Court to allow the arguments to be further addressed by

granting certiorari or whatever step this Court deems proper.

3 In the State’s closing argument, the prosecutor argned; “This is a case about credibility, who are you going
to believe. Who is lying, who is telling the truth? Why would people lie?” App. p. 652, Ins. 14-16. Thereafter,
the Solicitor recounted the testimony of Tonya and Steve. App. pp. 652-654. He asked the jury: “Why would
they come in here and put their hands on the Bible and lie to you about something that happened? There is
no reason given why they would lie.” App. p. 653, Ins. 13-18.
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CONCLUSION

In consideration of the arguments contained in the Petition and the above stated
arguments, Petitioner respectfully requests that the Court conduct a full review of the
previously submitted Petition for Writ of Certiorari and Appendix. Petitioner would further
urge this Court to reverse the Order filed on May 19, 2023 and allow Petitioner to brief the

arguments or reverse the lower court and grant a new trial.

espactfully submitt\c:[

Tricia A. Blanchette

Bar No. 74904

Post Office Box 2147

Leesville, South Carolina 29070
(803) 908-3266

ATTORNEY FOR PETITIONER

This \_ day of June 2023.
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