STATE,OF SOUTH CAROLINA IN'THE COURT OF GENERAL SESSIONS
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)

COUNTY OF YORK: ) -’FOR THE SIXTEENTH JUDICIALCIRGUIT
)
)

The State, 'ORDER GRANTING DEFENDANT'S -
) MOTION FOR IMMUNITY

)
) Casé: 2022:GS-46:011559; 0115594
) .

ECR
Defendant. i R ﬁdﬂ. JE—D ‘

— -  JUN09 2y
SC

. . Coy |
This matter came:before the Court on motion of the Defendant séeking: aﬁ%%‘gﬁppea/s

W

e

o

Justin ‘Tyler Andeison,

grariing the. Dgfendaiit irmmunity pursuaritto:South Carolinals ‘Protegtionof Persons and.
Property Act(S.C. iCode: Ann. '*§1f6z-*i'1’::iiﬁﬁj et §eq.).

A hearing Wasfhe"ld&on“We‘dh‘e‘s‘déy, ﬂa'nuary 171, 2023, at:10:00 a... ﬁr"é”é’éﬁté
the'York Bar; a.nic,l"Se_;nlo.r';S_ol,lgifﬁ'f'*!neéhe?-Bob,lhscih"z‘b‘f the Sixtesnth Judicial '{.?ifri_iu,i.t;
‘Solicitors.office., |

The Defendanit presented testimony; from Vs, Ki"jr's-:té_ﬁ;l;{‘/li‘c{rfigll:eﬂ. Pickett; Donna
Reénee Ferguson, as well as'testifying himself. The State presented testimiony fromithe
alleged thie Victim Robert Waytie Wisstiing arid Deputy] Aréns Marthone of the York
Couiity Sheriffs Department.! Both the Defendantiand the Stateintroduzed -
pliotographs: of the scene, incliiding ths parking lots and properties. The State: introduced

bhgtographs of tie wound. of Mr. Wiestiing,

L The State also attempted {o; admlt Into: Evidence.c over ‘the objection of the E)efendant twovideoiintervigws
of dlleged withesses:at thé:scene: However the Court fook’ the admrsswn tnder- adwsement
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Immuriity tnder the Act is 16 be detentiined by the Circuif Court as.a prétrial
ruling. ‘State v: Duncan, 392 S;C., 404, 410, 709 S:E.2d 662, 665 (2011). Inmaking,
sucha fuling, thiis Courtapplies a preponderance of the evidence-standard with the:
burden o the Defendant to:dermonstrate that he'is erititléd to immanity:. 1d:a£414,.709
'$:E:2d at 765. Recentappellate couft.decisions emphasize that this Court it as fact-
finder in aking the imnitinity dete(ﬁiihéitiﬁﬁ'ijﬁdé-r--_thé‘&éf{. oo s 45705
374; BT8'S:E.2d at 912:(2022). As such, this Couttis required fo'visigh evidance,
AS§888 Eradibility; and ake factual findings. /d. “The relévant inquiry is not merely :' |

whether there is & conflict ifi thie éviderice biit, rathér, whéther the accused has proved

an enfitlement to immunity under the Act by a préponderance of the evidence” Sfate .

Anidreis, 427 8.C. 178,181, 830'S/E.2d 12, 13 (2019).

FINDINGS OF FACT

1. OR August 14, 2022; the York County Grand Jury returned a true bill indictment
against the Defendant alleging tiwo charges arising.from an incident gociiing in
York County. on March 17, 2022, Those charges are‘Assault and Battery of.a High
and Aggravated Nafure and Possession of a Deaidly Weapon While Cominiting &
Violent Offense.. The Victim named in the indictmentiisiRobert Wayne Wiestling:

2. The indident accurred in thie parking ot of 4 hair $aloh gwned by Donna Renee
Fergusonand her husband.

3. The ihcident occuried 4t approximately 7:00 p.m. before sunset,

4. The Defendant, who was 32 years of age at the time.of the inciderit, is the son of
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the owner of the salon. The Defendant's girifriend, Kirstini Michélle Pickett; works at
the salon as 4 cosmetologist.and a manager,

The salen is located next to a restaurant and bar nameéd “2020 Taveri”, The two
busiresses afe sefviced by ar access road leading past the salon-toward the
interior property where the restauiant.and ba¥ is located'with its:own large parking
lot: The salon has six parking spaces located pefpendicUIarly between the access
road and the salon building.

The'incident occurred on March 17, 2022,

Shortiy before the incident Ms: Ferguson asked the Defendant-and Ms. Pickett to
monitor the salori2 Ms. Férgiison then walked up to 2020 Tavern to meet a client'
and [et the client know Ms. Ferguson was ready for the clierit to come to the salon
for the ¢lient’s appcintment.

Ms. Ferguson had some months eaflier placed four professionally painted signs
along thé parkinig afea to notify the public'that parking in the six'spaces besidethe
Salon was allowed only for saloh patroris. The signs.read: For Salon Gustomers
Only. Towing at Owner's Expense.

After Ms. Ferguson l&ft to rettieve the client from 2020 Tavern, a car attempted to
park in the salon parking lot. The Defendant and Ms. Pickett were-oltside in‘the
parking lot at Ms. Pickett's ¢ar. The Defendant told the driver that the driver ¢ould
not park there and that the driver needed fo read the signs. Initially the occupants

of the car paid no atténtion 16 the, Defendant and parked-in a salon spot. However,

2 The Defendant is Ms: Férgisson’s son.
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10:

11.

12.,

14

the driver did return shortly thereaftér and moved thig-car.

The: Defendant and Ms. Pickett remained at thiir caiii this Setofid parking space:
preparing to transport Ms. Pickett's 11-year-olddaughter who suifers froii &
disability and'is whiel chairbound, 1o théir hoie..

‘Shortly after ih;eg first car left the parking ~s¢__p‘b‘*ti-,. Mr Wiestiing, with his wifé and a.

friend, began to back intd.spot fiumber 4-of the saloi parking. Mr. Wiestling, his.

wife;, and the friend-were going o 2020  Tavern:foF an:eveniiig of dinner, drinks, and

danting.

Thie Defendaint biegan to.speak loudly. telling Mr. Wigstling that he-could nat park in
the salon space.and also poinfed fo the no-parking e;i"gn'e‘. Mr. Wiestiing begar 1o
yell at the Defendarnt abouthis. “poor attitude” and. the Defendant yelled back. Mjr..
Wiestling stopped. his:car haffway in thevpe'r'léin"g spot. The Couit hieard conflidting
‘testimony fegarding the final parking iocation of the Victim's car:3 The Defendant

testified fhat the: Victim stopped prior to:parkirig fuilly before the exchange ‘occurred.

. ‘Asiboth ¢ontiriued to confront one.another, Mr. Wiestling operied the driver's door,

got-out of the vehicle,.and began movifig towaid thi& Defendant in a threatening '
manner. Both men continued to yell at the-other.
Mr. Viiestling approached the:Defendant by mioving aiound the back of Mr.,

'Wiéstling's carto:confront the Defendant af the back of parkirig spot#3. Moré thdh

3 The'Viclim!s versionis that upon parking his car fully’ in) 1o the parking space,tfigt hefolled down his

window and both began exchangmg comitients with thie Deféndarit. Conversely. the Victim testified" that
Upon one'of hls returns fo his car that he’ decided to- depart:and Move his.carto the farger lot; but he

abruptly’ stcpped because he percewed and heard threéatefiing cominénts.from thé Defendant and got. out,
to address.the comments: dlrectly with the.Defendant;
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15:

17.

18.

19,

once the Victim returned to. the/Victim's car and fhien cariie back toconfrontthe
Défendant who:remained at the back-of fhie third parkinig spot.

The testimony: of bath sides consistently affirmed that oral threats were:being
made. The threats-did involve:what:could resilt in great badily ijury. Additionally,
the Deferdaiitiindicated that Mr- Wiestling spat in'the Defendani’s face. This was
corroborated by Ms. Pickett: Mr. Wiestiing. admiitted that he had spat.during the

confrontation; butisaid he had not spat'on the Defendant.

. Mr. Wisstiing then charged the Deféndant, knocking the Defendanit against Ms.

Pickett's'car. Both the Defendarit-and’Mr, ‘Wies'tliﬁgr‘théﬁ began swinging-and
grappling it oné anather. |

The Defendant indicated that at th‘e‘ét‘iihé‘?ﬁéwas- khocked agaifist the car; the
Defendant then.reached irfto the Defendant's*pocket for: the ‘Ijéféﬁd'aﬁtzsfw&iﬂ(‘-utfﬁ ity

knife. The Dafendaiit openied it-and did strike Mr. Wiestling with-the knife on ir.

‘Wiestling’s neck behind Mr. Wiestling’s ear when thé pair were shgagéd in the

grappling.

‘When Mr. Wiestling noficed he-had been cut, Mr. Wigstling backed away; as did the

Deferidant. Mr..Wistling iioved back toward to inthe parkingspot. The
Defendant threw:thigutility knife into-the wiper tidugh of the Deféndarit's work-van,
The Vigtim andithé Defendant presented different versions of the battery. The.
Victim presented testimoniy that ie Was strick by the Defendant in the mouth while
the Defendant was holding the knife: The Defendantiestified that hs ietiisved the

knife during the striggle-and stfyck the Victimin the neck area. The tesfitony of
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the Victim regarding the:dynamics:of the punch. With the kiiife in‘the’hiand of the-
Deteridant-and thé Victim's resulting mi_himél_ injury in the face and:foiith are not
congistent with the actual injury. thé Victifh received:in the neck area:

20. After the last-confronitation near fhiecars, the: Victim begar ‘rﬁbfiriﬂ'siftéwafd}-?ﬁzg'
Tavem to'seek:aid. Both tien testified that the-Defendant approached Wir:
Wiestling-from the rear as:Mr. Wiestling began t walk toward 2020 Tavemn. The
Defenidaitit testifiéd that the Defendant tackied: Mr. Wiestiing to'the grotind, Mr.
Wiestling testified thathe hisard the Déféndanit coming, then turned and kidk‘e‘dr;{iié'
Déféndant in the chest, knockingithe Defendant to the groiind. Both men Zt_ezstiﬁéd
that:Mr. Wiestiing trieri wént up to 2020 Tavern and the Pefendant returfied to Ms.
Pickett’s automobile:,

21. The Court finds thiat the Victim's version of everits:fo be strainad. Thé Vietim's
testimony lacks credibility whgn sansidered in light of common sense and
experience. Particularly, the Victin tesfified that fhe: Dafaridat struck him in.the.
mouth with the right hiand with the hand «hﬂlding-gknifé; If the Defendant had any.
itent ifi his hand;. the injuries would -have been mdre that aISWc_:I[én“Iip; Further, the
Victim testified that.he hearid thé Deféndant coming from the rear, turied, and.
Kicked the Defendant in'the chiest to the: ground as.thé Victim was departing to seek
aid-at the adjoining bar and réstaurant: The Defendant.and M, Pickett testified thit
the Defendant tackled the' Victim from the reai-to the giound and that'Ms. Pickett
kicked thie Défefidant to disengage him from the affray:

22; The Court-cbserved and heard the téstimony: of all of the witnesses. ‘The Caurt:
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observed all of the withesses were nervous whils'testifyifig. The Couttnoticed that
the Victim was-excited, changed volume and tone-of his responses; arid seemied to
‘exaggerate’hi§ version of the facts: The ﬁ”o'mt’ﬁﬁdéét_hg;yijdtim'g truthfulness and
candor £ be $lighitly less-than the other witnesses.

23, The Gourttook itl‘ﬁ'ﬂér‘*é'dm‘s‘éﬁﬁ_‘é‘ﬁtl;b'e'-;édmjs_..s:i_on;gﬁa,, bﬁdi!*@éﬁ»ﬁ'ideqbf*ain"’ |
interview. of aneye-witness whowas walking by the fray as it --o__c":éu_l'jir'gd;-
Notwithstandifig the ebjection of the defense, the Court accepts thé testimony of the. |
witness :and finds the testiniony: congistent with the Vetsion that the yiéti_ms'-Was the
aggréessor, Thewitness's ﬁqmmenié to the deputy on scene werg tﬁ'étr—it”rlié:ViQti_n'l
could have Jeft, But wenit back to cofifro nt the Defendant. Thewitness’s . commeiits
also describe the witness's pﬁer‘cepﬁon:was that the. Viétim was “.Shgw_‘iqgﬁg_ff" for the:
tiio ladies thié Victim had in his corhpany. The witness was unbiased as e was a
stranger to the inciderit.

24. Sibsequently; the Defendant was charged by the York Courity Shetiff's Depaitment
with the<charges:farwhich:heé was ifidicted.

ANALYSIS |
Immunity under the Act is to bé detériviined by the Circuit Court as a pretrial

fuling: Stafe v; Duncan, 392°S.C. 404, 410, 709.5.E.2d 662, 665.(2011), 'In making

such a ruling, this Couit.applies a prepondérance of the-evidence standard with the.

burden on the Defendant to demonstrate that he is &nititléd to immunity, /d; at471, 709

S.E.2d at 765t

There,are fourelements that must be éstablished to justify the use: of-deadly force
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assélf:defense: Stafe v: Dickey, 469469 304 S.C. 491,499, 716 8.E.2d 87, 101
(2011). Sfate v: Durican, 392.8.C. 404,411, 709 S:E.2d 662, 665 (2011). The elements.
of self-defenseare:.

(1) The-defendiant Was without fault in brifiging on thie difficulty; (2) The
defendant:;: actually believed he was in imminent:dahger of losing his life-or
sustaining serious bodily injury, of he getually Was it sucki imimingnt danger;
(3) ¥ the.defense is based upon the defendant's éétug[ ‘belief of imminent.
dariger, a reasohable prident man of ordinary firminess ‘and ‘courage would,
have entertaified the sanié belief..; ;-and. (4) The defendant had no other,
probable means of: avoiding the danger of iosmg his own life of sustalnlng
sefious bodily injury than to act:as he did:ini this partlcular inStance. Dickey,
304 S.C. at 499, 716 S.E:2d at 101 (quotlng State V. ngms 330'S.C. 538
545, 500 S.E.2d 489, 493 (1998, |

Faultin Bririging.on the Difficulty

In-censidering the fault .elementof self-defense; ihi"s’ ‘Céuitrecoghizes that a
business proprietor has the right to éject trespassers from the premises.* Stafe v
Brooks;’ ,2__52._ S.C: 504, 510, 167 S.E.2d 307, 310.(1669). That righit, HoWever, is not
without limiitation. A proprigtoF is Without-fault in bringing on the difficulty only if“engaged
in the legitimate'exercise‘in good faith- of his right to-gject.” fd. (Gitifig Sté"té. v. 'Rogers,
130.5.C..426, 126 S.E. 329(1925)); see afso State v. .s_tamé's. 213.S.C: 304, 316, 49
$.E:2d 209, 213 (1848). Whether a proprietor legitimately éxercised the right to eject a

trespasser in good faith tan turn on language used during theiinferaction. See State v:

4 Thé Defendant'is not, in.fact, the proprietor-of the:salon., The:Court accepts howevet, that the Befandart
acted as an agent of M8, ‘Ferguson, his' mother ‘and the' proprietor, ‘in attefding to the business. in hef
absence. .




Wiggins, 330 S.C. 538, 546-47, 500 S.E.2d 489, 493-94 (1998),

In the facts of this case, the Defendant verbally advised the Victim not to park in
the designated salon space but then heard the Victim questioning whether the salon was
open for patrons. The uncontroverted testimony is that the verbal exchange between the
parties escalated rapidly. The Defendant testified that multiple face-to-face
confrontations occurred between the Victim and him. Both men yelled at each other, and
the Victim returned to his vehicle between the short confrontations. The Court finds that
the Defendant had no duty to retreat.

Belief in or Actual Imminent Danger

Weighing the evidence as a whole, the Court also finds that the Defendant
establish by a preponderance of the evidence that the Defendant actually believed he
was In imminent danger of losing his life or sustaining serious bodily injury, or that he
actually was in such danger. Both men testified about the repeated approaches and
retreats by the Victim to the Victim's car. The Defendant testified that he was unsure of
why or for what reason the Victim retreated. The Defendant testified that he was

concerned that the Victim could have obtained-a weapon from his vehicle.

Reasonably Prudent Man of Ordinary Firmness
The third requirement looks to'whether a reasonably prudent man of ordinary
firmness would have believed there to be imminent danger of serious bodily injury or
death or, if such danger actually existed, the circumstances warranted such a man to
use deadly force to save himself. Considering the Defendant's testimony, the physical

confrontation was initiated by the Victim. The consistent testimony of all of the witnesses
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wasthat the Victim retreated noless than twice to.his ¢af. The Court finds, then; that the
Defendant:astabiistied thie third requiremerit of self-defense:

And o unider the cirrent law; te Defendant; being in a placs heitiad'a fight o be,
and being authorized to eject trespassers, orly must satisfy two-elemients; thathe
actually believed hie. w8 in imiinent danger of losing i life or sustaining seriots bﬁéﬁdil’y
injury, or he actually was in 'such imminent danger; and that ai.gqaggngﬁlg;p;qunt man of
ordinary firmiéss and courage would have entertained the belisf of imriinenf dariger.

CONCLUSSION o S

Based on the facts found by this Courtand tfié law of this. State, the Defendant
hasimet his birden.of praof in this case and his ;}noti'qn ‘fcsr.‘ihamuhi‘tfy frem proseciition
should be granfted. Having considered:and weighed the evidenes presented in'this
matter; thie Gourt finds that the'Defendant proved that he is entitled to ’immUﬁityﬁn‘déé
the Act by a prepondérance of the gvidénce.

Therefore, IT IS ORDERED:

1. That the Defendarnt’s motion is hefeby granted for immunity; and,
2. The State shallfhe.r_efby.‘imm'ediét'el_g}'b‘ea‘s:e, its prosécution ofthe Defendant on 'th-_e:
above-referenced indictiant dnd the facts contained therein.

AND.IT IS SO ORDERED:

F’r‘ SIdlng Judge "
Slxteenth Judicial Ciréuit Court

’l'C/) 2093

York‘ South Carolina.




STATE OF SOUTH CARdﬂhJF\g?)?EI‘MT‘ﬁEIbOURT OF GENERAL SESSIONS
COUNTY OF YORK ~ LZ3HAY |8 P8e3th% SIXTEENTH JUDICIAL GIRGUIT

BAVID NAMILTON
State of South Carolina C.C.0P ¢ ORDER DENYING STATES
YORK GOUNTYoTiolliro RECONSIDER
V.
: Case: 2022-GS-46-011559; 011559A
Justin Tyler Anderson,

Defendant

This matter came before the Court on the State’s Motion to Reconsider
the February 15, 2023 Order Granting the Defendant immunity pursuant to South
Carolina’s Protection of Persons and Property Act (S.C. Code Ann. §16-11-410,
et seq.). |

After careful consideration of the motions submitted to the Court, the

Motion to Reconsider is respédtful[y denied.

RECZIVETY

JUN 09 2173
SC Court of Appeals

)

Eflgene C. Griffith. Jr.
Pgesiding Judge
Sixteenth Judicial Circuit Court

AND IT IS SO ORDERED.

/W(w"l l f H2023

York, $outh Carolina.
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