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SUMMONS FOR RELIEF (Complaint Served) 

Craig H. Allen, P.A., Attorney at Law 

605 Pettigru Street 

Greenville, SC 29601 

 

STATE OF SOUTH CAROLINA ) 

  )     IN THE COURT OF COMMON PLEAS 

COUNTY  OF   GREENVILLE )  

 

ScanSource, Inc., ) 

  ) 

 Plaintiff, ) 

  )                      

 vs. )                         SUMMONS 

  )  

Dependable Technology Center LLC, and  ) 

George G. Moraru, )            2019-CP-23-_____ 

 ) 

 Defendant(s). ) 

____________________________________ ) 

 

TO THE DEFENDANT(S) ABOVE NAMED: 

 

 YOU ARE HEREBY SUMMONED and required to answer the Complaint in this 

action, of which a copy is herewith served upon you, and to serve a copy of your Answer to the 

said Complaint on the subscribers at their offices, 605 Pettigru Street, Greenville, South Carolina 

29601, within thirty (30) days after the service hereof, exclusive of the day of such service.  If 

you fail to answer the Complaint within that time, judgment by default will be rendered against 

you for the relief demanded in the Complaint. 

 

 

  CRAIG H. ALLEN, P.A. 

 

  BY: s/ Craig H. Allen  

  Craig H. Allen, S.C. Bar #000329 

  P.O. Box 10854 

  Greenville, SC 29603 

  864-239-0444  

 

  Attorney for Plaintiff 

 

 

Greenville, SC 

September 12, 2019 
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STATE OF SOUTH CAROLINA ) 

  )    IN THE COURT OF COMMON PLEAS 

COUNTY  OF GREENVILLE )  

 

ScanSource, Inc., ) 

  ) 

 Plaintiff, )   

  )      

 vs. )                     COMPLAINT 

  )                       (Non-Jury) 

Dependable Technology Center LLC, and  ) 

George G. Moraru, )            2019-CP-23-_____ 

)                          

 Defendants. ) 

___________________________________ ) 

 

 

 The above-named Plaintiff, complaining of the Defendants herein, would 

respectfully show the Court: 

I. 

  That Plaintiff is a corporation duly organized and existing under and by virtue of 

the laws of the State of South Carolina. 

II. 

 That the Defendant, Dependable Technology Center LLC (hereinafter referred to 

as “Dependable Technology”), upon information and belief, is a New York limited liability 

company, doing business with Plaintiff in South Carolina; and that George G. Moraru is, upon 

information and belief, a resident of the State of New York and is the principal officer of 

Depenable Technology; that Defendants have consented to jurisdiction of this action in this State 

pursuant to the terms of the Exhibits A and B described hereinbelow. 

III. 

 That heretofore, Dependable Technology, applied for credit with Plaintiff and 

executed and delivered to Plaintiff its Customer Application, a copy of which is attached hereto as 
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Exhibit A and incorporated herein by reference; that as set forth in Exhibit A, said Defendant 

agreed to pay interest on any delinquent balance at the rate of 1.5 % per month; that Exhibit A 

further provides that said Defendant would pay reasonable attorneys’ fees and costs incurred by 

Plaintiff in enforcing the account terms. 

IV. 

                         That in order to induce Plaintiff to sell goods and/or services on open account to 

Dependable Technology, the Defendant, George G. Moraru, executed an Individual Personal 

Guarantee of the account, which guarantee is attached hereto as Exhibit B and incorporated herein 

by reference. 

V. 

 That acting and relying on the credit application and the guarantee, Exhibits A 

and B hereto, and at the special instance and request of Dependable Technology, and upon its 

promise and agreement to pay Plaintiff for the same, Plaintiff sold and delivered goods and/or 

services to said Defendant; that the aforesaid goods and/or services were sold and delivered by 

Plaintiff to said Defendant at the time or times, in the character and amounts, and at the agreed 

prices as set forth in the itemized statement of account, a copy of which is attached hereto as 

Exhibit C and incorporated herein by reference; that after applying all payments and credits to 

the account as stated thereon, there remains due and owing Plaintiff by the Defendants, the sum 

of Seventy-Two Thousand Nine Hundred Twenty-Three and 39/100 ($72,923.39) Dollars, plus 

interest thereon at the rate of 1.5% per month from December 21, 2016, on the aforesaid account 

and the guarantee thereof; that Plaintiff has made demand on Defendants for payment of the 

balance due Plaintiff, however said Defendants have failed and refused to pay the same; that 

accordingly, Plaintiff is entitled to recover from said Defendants the aforesaid indebtedness, plus 
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interest as stated above, together with reasonable attorney’s fees, pursuant to the terms and 

provisions of Exhibits A and B.  

VI. 

 That as set forth in Exhibit A, Plaintiff is entitled to recover from Defendants 

reasonable attorney’s fees for this action; that Plaintiff is informed and believes that not less than 

20% of the balance due would be a reasonable attorney’s fee in this action. 

 

 

 WHEREFORE, Plaintiff prays for judgment against Defendants, Dependable 

Technology Center LLC, and George G. Moraru, in the sum of Seventy-Two Thousand Nine 

Hundred Twenty-Three and 39/100 ($72,923.39) Dollars, plus interest thereon at the rate of 

1.5% per month from December 21, 2016, plus reasonable attorney’s fees of 20% of said total 

balance due, for the costs of this action, and for such other and further relief as to the Court may 

seem just and proper. 

 

  CRAIG H. ALLEN, P.A. 

 

  BY: s/ Craig H. Allen  

  Craig H. Allen, S.C. Bar #000329 

  P.O. Box 10854 

  Greenville, SC 29603 

  864-239-0444  

 

  Attorney for Plaintiff 

 

 

Greenville, SC 

September 12, 2019 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

 

ScanSource, Inc., 

               

               Plaintiff, 

 

v. 

 

Dependable Technology Center LLC, and 

George G. Moraru 

 

                 Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

13th Judicial Circuit 

 

 

 

 

ANSWER 

(Jury Trial Demanded) 

    

 Come now Defendants Dependable Technology Center, LLC (“DTC”) and George G. 

Moraru (“Moraru”) and file this their Answer to Plantiff’s Complaint.  Any allegation contained 

in the Complaint not hereinafter expressly admitted or denied is hereby denied. 

1. Paragraphs I and II are admitted except insofar as it alleges that Moraru is principal 

officer of Dependable, which is denied at this time.  Defendants also deny that DTC is 

operational or doing business in South Carolina. 

2. Responding to paragraphs III and IV, Defendants aver that the referenced documents 

speak for themselves insofar as they contain language to which Plaintiff has recited or 

referred.  Defendants deny that the mere existence of the documents referred to make 

them enforceable or valid and Defendants require Plaintiff’s strict proof thereof.  The 

remainder of the allegations therein are denied. Defendants further affirmatively allege 

that to the degree any application were made by Defendant, it was limited to $5000.00, 

and as to any Guarantee alleged in this case, if any validly existed (which is denied), it 

would be limited to $5000.00. 

3. Responding to paragraph V, Defendants admit, upon information and belief, that it did in 

fact purchase goods from Plaintiff.  Defendants are without sufficient information to form 
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a belief as to the remaining allegations therein and they are therefore denied and strict 

proof is demanded thereof. 

4. Responding to paragraph VI, Defendants state that the referenced Exhibit speaks for itself 

as to the words it contains, but deny liability thereunder and therefore deny the 

allegations contained herein, demanding strict proof thereof. 

AFFIRMATIVE DEFENSES 

5. Plaintiff has failed to state a cause of action against Defendants upon which relief may be 

granted. 

6. Plaintiff’s claims are barred by the doctrines of mutual mistake, waiver, estoppel or 

laches. 

7. Plaintiff’s claims are barred by equitable estoppel. 

8. Plaintiff’s claims are barred or limited by limitation of liability. 

WHEREFORE Defendants pray that for the following relief: 

a. Dismissal of Plaintiff’s Complaint; 

b. Assessment of costs and fees as against Plaintiff; and 

c. For such other relief as is just and proper. 

 

      s/William R. McKibbon III 

      (S.C. Bar No. 68454) 

      601 E. McBee Avenue 

      Suite 204 

      Greenville, SC 29601 

      P: 864.235.0071 

      F: 864.235.0072 

      will@legalcarolina.com 

Attorney for the Defendants 

 

 

Greenville, South Carolina 

December 17, 2019     
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4

Monday, October 17, 2022:1

(Whereupon Plaintiff's exhibits 1 - 8 were marked for2

identification)3

(Whereupon court convened at 11:19 am)4

THE COURT:  Any special voir dire you want asked?5

MR. McKIBBON:  No, Your Honor, none from the Defense.6

MR. ALLEN:  No, Your Honor.7

THE COURT:  Okay.  Y'all ready?8

MR. ALLEN:  Yes, Your Honor.9

MR. McKIBBON:  Yes, Your Honor.10

THE COURT:  Okay.11

(Whereupon the jury pool entered the courtroom at 11:2012

am)13

THE COURT:  Okay.  Ladies and gentlemen, welcome up to14

courtroom four.  As I told you downstairs, you're qualified to15

serve, generally, for the week.  And now we're going to16

qualify you to serve for this particular case.  So in order to17

do that, let me introduce the case to you.  18

It's the State of South Carolina, County of Greenville,19

court of common pleas, ScanSource, Inc., Plaintiff, versus20

Dependable Technology Center, LLC and George G. Moraru.  This21

is an action where the Plaintiff has alleged that a debt is22

owed.  And the Defense has denied that the debt is owed.  And23

so you all -- that's what this case is about.24

Before I start asking you any of these questions, which25

ROA Page 24



JURY QUALIFICATION 5

won't take long, I'll ask the attorneys to stand and introduce1

themselves and their client.2

MR. ALLEN:  My name is Craig Allen.  And I'm the attorney3

for ScanSource.4

THE COURT:  Okay.5

MR. McKIBBON:  Good morning, everyone.  My name is Will6

McKibbon.  I'm the attorney for Mr. George Moraru sitting7

here.  Also with me is my associate, Melissa Adorno.8

THE COURT:  Okay.  Ladies and gentlemen, is there any9

member of the jury panel who is related by blood or marriage10

or who has a business, personal, or social relationship with11

any of the attorneys involved in the case?  If so, please12

stand.13

(No response)14

THE COURT:  There are two witnesses, I understand, in15

this case.  The first one is Steven Zielinski.  And the next16

witness is George G. Moraru.  And so I ask you all is there17

any member of the jury panel related by blood or marriage or18

who has a business, personal, or social relationship with any19

of the potential witnesses listed in this case?  If so, please20

stand.21

(No response)22

THE COURT:  Is there any member of the jury panel related23

by blood or marriage or have a business, personal, or social24

relationship with ScanSource, Inc. or Dependable Technology25

ROA Page 25



JURY SELECTION 6

Center, LLC?  If so, please stand.1

(No response)2

THE COURT:  Does any member of the jury panel know --3

have any knowledge about the subject of this lawsuit?  If so,4

please stand.5

(No response)6

THE COURT:  Okay.  Well, ladies and gentlemen, I think7

that's -- anything further from the Plaintiff?8

MR. ALLEN:  Nothing further, Your Honor.9

THE COURT:  From the Defense?10

MR. McKIBBON:  Nothing, Your Honor.11

THE COURT:  All right.  And we will now proceed to what12

we call striking the jury.  13

MADAM CLERK:  Using the numbers on the left, numbers 114

through 20, four strikes each, Plaintiff strikes first.15

MR. ALLEN:  Plaintiff strikes number 4.16

MADAM CLERK:  Plaintiff strikes 4.17

MR. McKIBBON:  Plaintiff [sic] strikes 5.18

MADAM CLERK:  Defendant strikes ---19

MR. McKIBBON:  I'm sorry.20

MADAM CLERK:  --- 5.21

MR. McKIBBON:  Defense strikes 5.22

MR. ALLEN:  Plaintiff strikes 17.23

MADAM CLERK:  Plaintiff strikes 17.24

MR. McKIBBON:  Defendant strikes 32.25
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MADAM CLERK:  Using the numbers on the left, 1 through1

20.2

MR. McKIBBON:  Defendant strikes 11.3

MADAM CLERK:  Defendant strikes 11.4

MR. ALLEN:  Plaintiff strikes 18.5

MADAM CLERK:  Plaintiff strikes 18.6

MR. McKIBBON:  Defendant strikes 20.7

MADAM CLERK:  Defendant strikes 20.8

MR. ALLEN:  Plaintiff strikes 2.9

MADAM CLERK:  Plaintiff strikes 2.10

MR. McKIBBON:  Defendant strikes 9.11

MADAM CLERK:  9?  Defendant strikes 9.  12

Do we need an alternate?13

THE COURT:  No alternate.  No.14

MADAM CLERK:  Gentlemen, I'll call these back to you. 15

Plaintiff strikes 2, 4, 17, and 18.  Defendant strikes 5, 9,16

11, and 20.17

MR. McKIBBON:  That is correct.18

THE COURT:  Okay.19

MADAM CLERK:  Ladies and gentlemen, when I call your20

name, please bring your things and have a seat in our jury21

box.  22

Ryland Johnson, Linda Ferrell, Yelina Trejo-Resendiz,23

Alexis Gabela, Lindsay Bryant, Mark Barnes, Linda Whisenhunt,24

Miles Harrison, Shemia Dogan, Jewell Mayes, Cody Hamilton, and25
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Robert Fitzgerald.1

(Whereupon all jurors selected were seated in the jury2

box)3

THE COURT:  Okay.  Any exception or objection to the jury4

as empaneled subject to Batson or J.E.B. from the Plaintiff?5

MR. ALLEN:  None, Your Honor.6

THE COURT:  Defense?7

MR. McKIBBON:  None, Your Honor.8

THE COURT:  Okay.  All right.  Ladies and gentlemen, two9

distinct groups in here.  One of you thinks you've won the10

lottery and the other thinks you lost.  I think the group that11

got selected won the lottery.  12

It's a rare thing to be called up to the courthouse for13

jury duty, rarer still to get called up to the courtroom, and14

it really is surprisingly rare to be selected on a jury.  And15

it is a great privilege and a great responsibility.  16

So while you all do not get the opportunity today, I hope17

that you will get an opportunity later in the week or if not18

this year, then at some time in the future.  But with that, I19

would excuse you all back down to the jury room.20

(Whereupon the remaining jurors exited the courtroom at21

11:29 am)22

THE COURT:  Lyndall, let's swear them in.23

MADAM CLERK:  Ladies and gentlemen, please stand and24

raise your right hand for the oath.  Your response will be I25
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OPENING COMMENTS BY THE COURT 9

will.1

You shall well and truly try case number 2019-CP-23-5406,2

ScanSource, Inc. versus Dependable Technology Center, LLC and3

George G. Moraru and a true verdict rendered according to the4

law and the evidence so help you God.5

THE JURY:  I will.6

 MADAM CLERK:  Please be seated.7

THE COURT:  Great.  Thank you all.  I'm very sincere8

about y'all being the fortunate ones to be selected to serve. 9

And I hope that my comments about this being a rewarding10

experience will prove true when you've completed your service11

this week.12

I want to tell you we have a dispute about the facts in13

this case, which can't be resolved in any fashion other than14

to ask a jury to come up and listen to the evidence presented15

in this courtroom and to make a determination which resolves16

this dispute between our citizens.  That's your job and what17

we ask you to do.18

You might think, well, how do I do that?  How do I make19

that decision?  And you do it based on what we call a20

preponderance of the evidence.  The burden of proof is always21

on the moving party.  And in a civil case it is by a22

preponderance of the evidence or simply -- more simply stated23

by a greater weight of the evidence.24

So as the case starts the scales -- if you can imagine25
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the blind lady of justice holding the scales, the scales are1

dead even.  If, at the conclusion of the trial, you all2

determine that the scales remain even or tilt in favor of the3

Defendant, the Plaintiff will have failed to meet their burden4

of proof and would not be entitled to a verdict.  5

If, on the other hand, the Plaintiff, at the conclusion6

of the case, in your determination, has moved those scales in7

their favor, then they would have prevailed and would be8

entitled to a verdict.  So please keep that in mind throughout9

the course of this trial.10

I break a trial into five parts so you'd have a11

procedural roadmap to tell you where you are in the case and12

where -- and what's coming next.  The first part, I guess,13

we're sort of engaged in right now, but I generally define it14

as the opening statements of the attorneys.  And those are15

brief, non-argumentative statements about the case.  16

The second part of the trial is the meat and potatoes of17

every case, and that is the presentation of the evidence in18

the case.  And the evidence will come to you in generally one19

of three ways.  The most commonly thought of way in my mind is20

through oral testimony from this witness stand.  21

The second most common way is through the introduction of22

tangible items or documents.  And the third most common way is23

when the parties agree that some fact is so beyond dispute24

that you should accept it as true.  And that's what we call a25
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stipulation of the attorneys.  I don't know what combination1

or how the evidence will be presented to you, but it will2

generally come to you in one of those three ways.3

The third part of the trial will be after all of the4

evidence is presented, the attorneys make their closing5

arguments to you.  So it's an opening statement, brief and6

non-argumentative, and a closing argument.  And that's where7

the attorneys advocate their position and urge you to resolve8

the dispute in their client's favor.9

The fourth part of the trial will be when I charge you as10

to what the law is in this case.  And the fifth part of the11

trial will be when you all retire to your jury room to12

deliberate the case and resolve the dispute.  So the parts are13

not of equal length, but if you can kind of remember that14

little map, you'll know where you are and what's coming next.15

I ask juries in every case to do many things, I'm sure. 16

But there are three main things I ask you to do.  The first17

thing is to keep an open mind.  We go through the18

qualification process to ensure that we don't have a jury in19

this or any case that comes in with a preset notion about how20

a case should be decided.  So keep an open mind throughout the21

course of the trial.22

The second thing I ask you to do is kind of simple. 23

Sometimes difficult for me, I've been hearing it all my life,24

pay attention.  If you were to let your mind wander off, you25
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OPENING COMMENTS BY THE COURT 12

might miss an answer given to a question or the way a witness1

answers a question.  And that could be important in your2

deliberations.  And if you had let your mind wander, you would3

be at a disadvantage when you are resolving this dispute.4

And then the third thing I ask you to do and instruct you5

to do, and this is vital, is not to discuss the facts of this6

case with anyone until you are free to deliberate at the end7

of the case.  That means you can't talk about it with any of8

the bailiffs.  9

I suspect we'll break for lunch before the case is10

concluded.  So if you go to lunch with a friend, a family11

member, or co-worker, you can't talk about the facts of the12

case with them, and you can't talk about the facts of the case13

among yourselves until you are free to deliberate at the end14

of the case.15

If you were to do that -- and that includes not doing any16

independent research.  So if you hear about some location or17

something that you want to look up in a book, you can't do18

that.  You've sworn an oath not to do that because even an19

innocent comment from someone who you like and trust might20

impact your state of mind.  21

And we're not interested in what those people say.  They22

are not making the sacrifices that each of you are making to23

be up here and perform your civic duty.  So we don't want them24

to have any input into the outcome of this case.  25

ROA Page 32



OPENING COMMENTS BY THE COURT 13

It wouldn't be fair to the parties.  It wouldn't be fair1

to your fellow jurors.  It wouldn't be fair to yourself to2

allow someone or something that's not making the sacrifices3

that you're making to have any input in the outcome.  So just4

don't talk about it.5

There may -- I want to tell you that I may -- a couple of6

things.  I may ask the lawyers to come up here and talk to me7

so you all can't hear.  It's not that we are trying to deceive8

you in any way, but it may well be that we are trying to keep9

something from you.  10

If it's a disputed piece of evidence that should not be11

admitted, I think you could fully understand why you shouldn't12

hear about it.  And that may include me excusing y'all to your13

jury room so we can talk about some point of law or something14

like that.  But that -- so don't be surprised if that happens.15

I do want to tell you that you, the jury, are the sole16

judge of the facts.  By law a trial judge cannot have an17

opinion about the facts of the case.  So don't think by18

anything I say or do throughout the course of the trial that I19

have such an opinion.  I don't.  It is up to you all to make a20

determination about what to believe and what not to believe.21

And that same law that makes you the sole judge of the22

facts makes me the sole judge of the law.  So if you had any23

ideas as to what you think the law is or what the law ought to24

be and I -- it differs from what I tell you the law is, you25
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have sworn an oath to set aside your own opinion and apply the1

law precisely as I state it to you.  That ensures that2

everybody who's engaged in a trial up here is tried under the3

same law.4

Okay, ladies and gentlemen, I'm done with my opening5

comments.  I'm going to turn it over to the attorneys for6

their comments.  7

MR. ALLEN:  May it please the Court?8

THE COURT:  Yes, sir.9

MR. ALLEN:  Good morning.10

THE JURY:  Good morning.11

MR. ALLEN:  It's still morning.  As I said at the outset,12

my name is Craig Allen.  I'm the attorney representing13

ScanSource in this case.  And this is a fairly straightforward14

case.  It's probably not going to be very exciting.  But we're15

here today because of unpaid invoices that are due to my16

client for goods and services that they sold to Dependable17

Technology Center, LLC.18

We intend to show you at this trial that Dependable19

Technology Center applied for credit with my client so that20

they could purchase goods on a short-term credit basis.  We'll21

show you that the Defendant, the individual Defendant, George22

Moraru, personally guaranteed payment of that account for23

Dependable Technology Center.  24

Thereafter, Dependable Technology Center ordered goods25
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from time to time.  My client sold and delivered those goods1

to Dependable Technology Center.  Invoices were issued to2

them.  Some invoices got paid, others did not.  So we're here3

today because of the invoices that are unpaid.4

We'll show you that the balance due to my client,5

ScanSource, on the account, the principal balance, is seventy-6

two thousand, nine hundred and twenty-three dollars and7

thirty-nine cent ($72,923.39).  We'll show you that under the8

credit terms they agreed to -- interest runs on that account9

at the rate of 1.5 percent per month.  And that interest would10

run from December 21, 2016.  11

At the conclusion of the evidence we'll then request that12

you return a verdict in favor of ScanSource and against both13

Defendants, Dependable Technology Center, LLC and George14

Moraru.  As I said, it's not that exciting a case.  That's15

pretty much it.  Thank you.16

THE COURT:  All right.  From the Defense.17

MR. McKIBBON:  Thank you.  May it please the Court?18

Morning everybody.  Again, my name's Will McKibbon.  I am19

here representing Mr. George Moraru.  When he testifies I will20

likely refer to him as Gabriel, is what he goes by.  Also with21

me is my associate attorney, Melissa Adorno.  22

Mr. Moraru comes to us from -- he lives in New York,23

lives in Brooklyn.  Although he is Romanian by birth, he's an24

American citizen since, I think, six years now he's been a25

ROA Page 35



OPENING STATEMENT - MR. McKIBBON 16

citizen and business owner.  He's -- and you'll hear him1

testify about his work history as a software developer at2

Dependable Technology and his role in it.3

Mr. Allen said it's not that exciting a case, as a debt4

collection case, which is -- that's true, but it's very5

important because you heard him testify -- I'm sorry.  You6

heard Mr. Allen state that at the end he'd be asking you for a7

verdict for the Plaintiff.  And you heard him state that the8

actual amount owed for the products and goods were sold was9

about seventy-two thousand dollars ($72,000.00).  10

Well, what you're going to hear somewhere near the -- at11

the end with all that interest and everything that he was12

speaking about is the total, today, is more like a hundred and13

fifty thousand dollars ($150,000.00).  14

And that's very important about why we're here today15

because you're going to hear why they should not be allowed to16

collect that kind of money from either the Defendant company17

or the Defendant as an individual.  You are going to hear18

testimony and see evidence why my client as an individual is19

not liable for any debt to ScanSource even if the company were20

to be liable to ScanSource.  21

And you are going to hear the differences between the22

individual considerations for Mr. Moraru and why he is not a23

guarantor of any debt that's -- that Dependable may have.  24

And you will also see and hear evidence of why Dependable does25
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not owe the funds that are being requested.1

You heard Judge Miller mention stipulations.  And I can2

tell you this, there's not going to be a dispute about goods3

that ScanSource has stated were sold to Dependable.  We just4

need to get that clear right off the bat.  That did happen. 5

There's no dispute about whether or not my client's company6

received goods for the benefit of a customer.7

What we're going to be dealing with and what you're going8

to be hearing about is why my client, Mr. Moraru, is not a9

guarantor of that debt, this 12 percent owner of the company10

that's being sued and why ScanSource is not entitled to11

recover from the corporate company as well.  12

I thank you for your attention today.  We all do.  This13

is a very important matter for both clients, both parties. 14

And we look forward to presenting our evidence and for your15

deliberation to come to a conclusion very possibly today. 16

Thank you.17

THE COURT:  Okay.  Call your first witness.18

MR. ALLEN:  Plaintiff calls Steven Zielinski.19

MADAM CLERK:  Place your left hand on the Bible and raise20

your right hand.21

Steven Zielinski, being22

duly sworn testified as follows; 23

MADAM CLERK:  State your name, please.24

MR. ZIELINSKI:  Steven Zielinski.25
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MADAM CLERK:  Thank you.  Please be seated.1

Direct Examination by Mr. Allen:2

Q.   Steven, you work for ScanSource?3

A. Yes.4

Q. All right.  What's your position with ScanSource?5

A. Director of financial services.6

Q. And as the director of financial services, what are some7

of your duties and responsibilities?8

A. Some of the responsibilities are the overall credit9

collections of our North American business.10

Q. Okay.  Would that include the account that we're here11

talking about today?12

A. Yes.13

Q. All right.  And as the director of financial services are14

you familiar with the books and records of ScanSource15

regarding the general accounts in North America including the16

account we're talking about today?17

A. I am.18

Q. All right.  What does ScanSource do in general?19

A. We're a distributor of technology, products, and20

solutions.21

Q. Okay.  And does ScanSource sell just in the U.S., or22

globally, or ...23

A.   We have locations in the U.K. and Brazil as well.24

Q. Okay.  And did ScanSource sell goods and services to25
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Dependable Technology Center, LLC?1

A. Yes.2

Q. Do you recall when ScanSource began doing business with3

Dependable Technology Center?4

A. I believe our first invoice was in 2014.5

Q. Mr. Zielinski, I am handing up to you a document that's6

been marked exhibit 1.  Can you tell me what that is?7

A. It's a customer application for ScanSource.8

Q. Okay.  Now let me show you this document that's marked as9

exhibit 2.  And exhibit 2 at the top says terms and conditions10

of sale, is that correct?11

A. That's correct.12

Q. Now is this the terms and conditions of the sale that13

were attached to the -- exhibit 1, the customer application?14

A. Yes.15

Q. Okay.  Now the customer application refers to the16

defendant company, Dependable Tech Center, is that correct?17

A. That's correct.18

Q. All right.  And at the bottom of that page it's got19

applicant authorized name, is that right?20

A. Yes.21

Q. And whose name is in there?22

A. George G. Moraru.23

Q. Okay.  And it's got title for that person.  And what is24

the title written in there?25
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A. Owner.1

Q. Okay.  And then it's got his signature on that, is that2

correct?3

A. Correct.4

Q. All right.  And the date of that application was April 125

of 2013, is that correct?6

A. Correct.7

Q. Okay.  Now at the top of that application -- well, let me8

ask you this.  How did ScanSource receive this signed credit9

application?10

A. This would have been received either via email or fax.11

Q. Okay.  Is there a fax telltale at the top?12

A. Yes.13

Q. Okay.  And that indicates a date of 4/18?14

A. 2013.15

Q. Yes.  Okay.  All right.  The fax number on that telltale,16

is that the same fax number that's listed for the company in17

the middle of the document?18

A. Yes.19

Q. Okay.  All right.  Now based on -- based on this credit20

application that y'all -- you received, that ScanSource21

received, did y'all open a credit account for Dependable22

Technology Center?23

A. Yes.24

Q. Now looking at the exhibit 2, I'm looking specifically at25
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paragraph 5.  At the start it says all past due amounts are1

subject to a one and a half percent monthly financing charge2

or the maximum permissible under applicable law.  Does it say3

that?4

A. Yes.5

Q. Okay.  And then looking at paragraph 9(c) it says6

collection costs in the event of any default on the part of7

the buyer hereunder, buyer shall pay any and all collection8

costs including reasonable attorney's fees and costs incurred9

by seller, is that correct?10

A. Yes.11

Q. Okay.  All right.  And are these -- and based on the12

credit application then y'all began selling to Dependable13

Technology?14

A. Yes.15

Q. I'm going to show you a document marked exhibit 3.  And16

what is this document, exhibit 3?17

A. It's an individual personal guarantee.18

Q. Okay.  And did ScanSource receive this from the19

Defendants as well?20

A. Yes.21

Q. And did y'all also receive this via fax?22

A. Yes.23

Q. The fax telltale at the top the same date, same number as24

exhibit 1, is that correct?25
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A. Correct.1

Q. And in fact this says page 2, doesn't it?2

A. Correct.3

Q. Okay.  All right.  And this guarantee is made out in4

whose name?5

A. Individually, George G. Moraru.6

Q. Okay.  And it's got a signature that looks signature --7

similar to the signature on exhibit 1?8

A. Correct.9

Q. All right.  And it's also dated the same date as exhibit10

1?11

A. Yes.12

Q. Okay.  Now this guarantee says in the middle section, I,13

for getting valuable consideration, including the extension of14

trade credit together, which I hereby acknowledge as having15

been received do hereby personally guarantee and promise to16

pay any obligation to creditor on demand for any indebtedness17

of debtor to creditor now due and/or which may hereafter18

become due to creditor for merchandise and other property here19

and after sold and delivered to it by debtor.  It says that?20

A. It does.21

Q. And then it goes on and says this guarantee is one of22

payment, not of collection, is that correct?23

A. Correct.24

Q. Thereafter it says this guarantee is given individually,25
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not in my capacity as blank of Dependable Technology Center. 1

It says that?2

A. Correct.3

Q. All right.  Then it says this guarantee shall be an4

irrevocable guarantee and indemnity to creditor, is that5

correct?6

A. That's correct.7

Q. And then the first sentence of the last paragraph says I8

do not hereby waive -- excuse me.  It says I do hereby waive9

notice of default, nonpayment and notice thereof and to jury10

trial and consent to, one, changes in the terms of the11

guarantee indebtedness and, two, any and all renewals or12

modifications of extension of trade credit.  Does it say that?13

A. It does.14

Q. All right.  Now the opening of the credit account and the15

commencement of selling goods on credit to Dependable16

Technology Center, was that done in reliance on exhibit 1, 217

and 3?18

A. Yes.19

Q. All right.  Now the -- exhibit 3, the guarantee, has a20

space on it for a Social Security number, is that correct?21

A. Yes.22

Q. All right.  That number's been redacted out for purposes23

of this hearing today.24

A.   Correct.25
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Q. But do you recall whether a Social Security number was1

actually inserted in the original?2

A. There was a Social Security number.3

Q. All right.  And did y'all check and verify that that4

appeared to be the Social Security number for George Moraru?5

A. Yes.6

Q. Okay.  All right.  So ScanSource began making sells to7

Dependable Technology Center in 2013?8

A. (Affirmative nod).9

Q. How long did ScanSource sell goods on this credit account10

to Dependable Technology Center?11

A. I believe the last invoices were in 2016.12

Q. Okay.  And can you tell me in general how purchases were13

to be made by Dependable Technology Center?14

A. Sure.  Typically anyone -- someone on our sales team15

would receive requests or purchase order to place -- place an16

order and deliver products from ScanSource.  From there we17

would turn around and either ship the product directly from18

our warehouse or it would be drop-shipped from our supplies19

directly to either the customer in this case, Dependable Tech,20

or their end user.  And then at that point we'd generate an21

invoice that would be sent.22

Q. Okay.  And when you generated the invoices, were they23

then sent to Dependable Technology Center?24

A. Yes.25
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Q. Okay.  Over the course of your dealing with Dependable1

Technology Center were there subsequent updated credit2

applications that were submitted?3

A. Yes.4

Q. I'm going to show you a document -- show you a document5

marked exhibit 4.  Can you tell me what this is?6

A. It's a customer application.7

Q. Okay.  And the date of this application is?8

A. December 7th, 2013.9

Q. Okay.  So six months or so after the initial application?10

A. Um-hum (affirmative). 11

Q. Okay.  And does this credit application also -- were12

there terms and conditions for this credit application as13

well?14

A. Yes.15

Q. They would have been, I believe, the same that were on16

exhibit 1, is that correct?17

A. That's correct.18

Q. All right.  And the applicant name at the bottom of this19

application is?20

A. The authorized name is George Moraru.21

Q. Okay.  And then the signature at the bottom of this22

document as well, is that correct?23

A. Correct.24

Q. Okay.  Mr. Zielinski, I'm showing you a document marked25
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exhibit 5.  Can you tell me what this one is?1

A. It's another credit application, customer application.2

Q. Okay.  And date -- is this another updated application?3

A. It is.4

Q. Okay.  The date on this application is what?5

A. September 10th, 2014.6

Q. Okay.  And again for Dependable Technology Center?7

A. Yes.8

Q. All right.  And the name -- the applicant authorized name9

at the bottom is what?10

A. George Moraru.11

Q. Okay.  And it appears to be signed as well, is that12

correct?13

A. Correct.14

Q. All right.  And does it have the same information in it15

in terms of phone numbers and fax numbers as the other16

applications?17

A. Yes.18

Q. Okay.  Now this credit application also had a page of19

terms and conditions, is that correct?20

A. Correct.21

Q. At the bottom of that page there's a date that looks like22

11/2013?23

A. That's correct.24

Q. All right.  So that would have been some sort of revised25
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terms and conditions?1

A. Correct.2

Q. All right.  The terms -- the terms for interest on this3

credit application is the same as was on the original credit4

application, is that correct?5

A. Yes.6

Q. And it had the same terms of collection costs and7

attorney's fees recovery, is that right?8

A. Correct.9

Q. Okay.  Can you tell me some reasons why an updated credit10

application was given to ScanSource?11

A. If we go a period of time without purchases, we would12

request one to make sure that we have the updated contact13

information and legal entity information.14

Q. Okay.  Does the account change or is it the same account15

that was originally started?16

A. It's the same account.17

Q. Okay.  Next, Mr. Zielinski, I'm showing you what's18

document 2, this is marked as Plaintiff's exhibit 6.  The19

first page on this document is what?20

A. It's a statement of amounts owed.21

Q. Okay.  Now these are past due invoices, is that right?22

A. That's correct.23

Q. All right.  Were there other invoices issued to24

Dependable Technology Center that had, in fact, been paid?25

ROA Page 47



STEVEN ZIELINSKI - DIRECT EXAMINATION BY MR. ALLEN 28

A. Yes.1

Q. Over the course of time?2

A. Yes.3

Q. Okay.  And now attached as the other pages to this4

exhibit, are these copies of the invoices that are listed on5

the statement?6

A. Uh-huh (affirmative). 7

Q.   I'm sorry?8

A. Correct.  Yes.9

Q. Okay.  So looking at the invoices, the invoice date for10

the first invoice in this list is November 21 of 2016, is that11

correct?12

A. That's correct.13

Q. And it shows a due date for payment of this invoice of14

what?15

A. December 11th, 2016.16

Q. Okay.  The original amount of this invoice is how much?17

A. Thirty-six thousand, sixty-eight dollars and eighty-five18

cents ($36,068.85).19

Q. Okay.  And the second invoice is dated what date?20

A. November 22nd, 2016.21

Q. Okay.  The due date is what?22

A. December 12th of 2016.23

Q. Okay.  And the amount of that invoice is?24

A. Thirty-two thousand, eight hundred and sixty-two dollars25
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and ninety-three cents ($32,862.93).1

Q. All right.  The third invoice is dated what?2

A. December 1st, 2016.3

Q. And the due date is what?4

A. December 21st, 2016.5

Q. And the amount of that invoice is how much?6

A. Six thousand, seven hundred and twenty dollars and7

seventy-six cents ($6,720.76).8

Q. Okay.  And the last invoice in this group is dated what?9

A. December 1st, 2016.10

Q. And the due date is what?11

A. December 21st, 2016.12

Q. And the amount of that invoice is how much?13

A. Nine thousand, two hundred and seventy dollars and14

eighty-five cents ($9,270.85).15

Q. Okay.  Now were all these goods ordered by the Defendant,16

Dependable Technology Center?17

A. Yes.18

Q. Okay.  Were they all ordered about the same time?19

A. Yes.20

Q. Okay.  And were these goods then shipped -- shipped out21

by ScanSource?22

A. They're shipped from our supplier.23

Q. From your supplier?  Is that the drop-ship you were24

talking about?25
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A. Yes.1

Q. Okay.  All right.  And did -- and these invoices -- were2

these invoices sent to Dependable Technology Center?3

A. Yes.4

Q. All right.  5

MR. ALLEN:  Your Honor, at this time we would move into6

evidence exhibits 1 through 6.7

THE COURT:  Any objection?8

MR. McKIBBON:  No objection, Your Honor.9

THE COURT:  Okay.10

MR. ALLEN:  Thank you, Your Honor.11

(Whereupon Plaintiff's exhibits 1 through 6 were admitted12

into evidence)13

Q. Now I noticed just looking back at the statement of14

account -- I noticed that the original balance of the first15

invoice on that statement of account was some thirty-six16

thousand dollars ($36,000.00).  The balance shown on the17

statement of account is twenty-four thousand, oh sixty-eight,18

eighty-five (24,068.85), is that right?19

A. That's correct.20

Q. All right.  I'm going to show you a document marked21

exhibit 7.  Tell me what this is.22

A.   This is a copy of a check received.23

Q. Is the check from Dependable Technology Center?24

A. Yes.25
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Q. All right.  And attached to that check is a -- what do1

you call that?2

A.   Remittance.3

Q. Remittance.  Okay.  And does it reflect a payment being4

made toward this first invoice, which was originally thirty-5

six thousand, oh -- oh sixty-eight, eighty-five (36,068.85)?6

A. Yes.7

Q. All right.  And how much was being paid by this check8

toward that first invoice?9

A. Five thousand dollars ($5,000.00).10

Q. Five thousand dollars ($5,000.00).  This check also paid11

another invoice, is that correct?12

A. That's correct.13

Q. But that invoice has been paid and no longer outstanding?14

A. Correct.15

Q. Okay.  All right.  And ScanSource received this check and16

applied it to that -- that first invoice on the statement of17

account, is that correct?18

A. That's correct.19

Q. I'm going to show you a document that's been marked20

exhibit 8.  Let me ask you, is that -- that is another check,21

is that correct?22

A. That's correct.23

Q. And that check is paying what amount?24

A. Seven thousand dollars ($7,000.00).25
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Q. Okay.  From Dependable Technology Center?1

A. Correct.2

Q. The remittance on that check reflects all this seven3

thousand dollars ($7,000.00) to be applied to what invoice?4

A. 540 173 6436.5

Q. And that's that first invoice on the statement of6

account?7

A. That's correct.8

Q. Okay.  So the five thousand dollar ($5,000.00) payment,9

the seven thousand dollar ($7,000.00) payment reduced that10

first invoice by twelve thousand dollars ($12,000.00), is that11

right?12

A. Correct.13

Q. So you have a balance as shown on the statement of14

account of twenty-four thousand, oh sixty-eight, eighty-five15

(24,068.85) for that first invoice?16

A. Correct.17

Q. Now after applying those payments to the invoices what is18

the balance due as per your statement of account?19

A. For that particular invoice, twenty-four thousand, sixty-20

eight dollars and eighty-five cents ($24,068.85).21

Q. And what is the total balance due on the account?22

A. Seventy-two thousand, nine hundred and twenty-three23

dollars and thirty-nine cents ($72,923.39).24

Q. Okay.  Now does this statement of account accurately25
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reflect the balance due to ScanSource by Dependable Technology1

Center?2

A. Yes.3

Q. All right.  The latest payment due date on these invoices4

is what date?5

A. The latest due date is December 21st, 2016.6

Q. Okay.  So are you requesting an award of interest on this7

account balance at the rate of one and a half percent per8

month under the terms of your credit agreement on this9

balance?10

A. Yes.11

Q. Okay.  Now did ScanSource make demands or requests to12

Dependable Technology Center and George Moraru for payment of13

this outstanding balance prior to proceeding with suit?14

A. Yes.15

Q. All right.  Did you receive any disputes from George16

Moraru prior to proceeding with suit alleging that he was not17

responsible on the guarantee?18

A. No.19

Q. Okay.  Did he give you any excuse or give ScanSource any20

excuse for why the debt had not been paid?21

A. That he had not been paid by his customer.22

Q. All right.  Prior to you commencing suit did Dependable23

Technology Center ever deny that they owed this outstanding24

account?25
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A. No.1

(Whereupon Plaintiff's exhibit 9 was marked for2

identification)3

Q. Mr. Zielinski, I'm showing you a document marked exhibit4

9.  Can you tell me what that document is?5

A. It's a calculation for the total balance owed.6

Q. Okay.  And who prepared that?7

A. I did.8

Q. All right.  And what is -- with interest what is the9

total balance owed on this account?10

A. One hundred and forty-nine thousand, three hundred and11

seventy-nine dollars and seven cents ($149,379.07).12

Q. Okay.  And are you also asking the Court to award you13

costs and reasonable attorney's fees on this account?14

A. Yes.15

Q. And other than the -- and I may have already asked this. 16

Other than the two checks that we presented -- that you17

presented there, have any other payments been made on these18

invoices that are shown on the statement of account?19

A. On these invoices, no.20

Q. Okay.  21

MR. ALLEN:  Your Honor, at this time I'd move the22

remaining exhibits into evidence.23

THE COURT:  Any objection?24

MR. McKIBBON:  No objection, Your Honor.25
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THE COURT:  Okay.1

(Whereupon Plaintiff's exhibits 7, 8, and 9 were admitted2

into evidence)3

MR. ALLEN:  That's all the questions I've got at this4

time.5

THE COURT:  All right.  Cross-exam.6

MR. McKIBBON:  Thank you, Your Honor.  Thank you, Mr.7

Allen.8

Cross-examination by Mr. McKibbon:9

Q.   Pronounce your last name again for me.10

A.   Zielinski.11

Q.   Zielinski.  And your specific title?12

A. It's director of financial services.13

Q. And are you based here in Greenville?14

A.   Yes, sir.15

Q. Work at headquarters?16

A. Yes.17

Q. Okay.  How long have you been in that position?18

A. In that position, since 2019.19

Q. Were you with the company before that as well?20

A. Yes.21

Q. But you are the director of this department?22

A. Yes.23

Q. With regard to the account that we are here about today,24

when is the first time that you got involved with this current25
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lawsuit?  1

A. Me, individually?2

Q.   Yes.3

A.   2019.4

Q. 2019?5

A. Yes.6

Q. Okay.  And in what capacity were you involved?7

A. I had the individual that's responsible for our third8

party collections, ultimately reported through me.9

Q. And would you be the person that would be most10

knowledgeable in the accounts and amounts due?11

A. Yes.12

Q. Okay.  If you've been involved since 2019 why are you not13

the person that verified the amounts due when this lawsuit was14

filed?15

A. The amounts due when the lawsuit was filed?16

Q.   Um-hum (affirmative). 17

A.   William Garrison, I guess, verified the amounts due.  He18

is our -- at the time, account recovery coordinator.19

Q. Account recovery coordinator?20

A. Yes.21

Q. And that would be not the director, correct?22

A. Correct.23

Q. All right.  As the man that verified this, why is he not24

testifying today?25
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A. He is unavailable.1

Q. Okay.  Why did you not verify this since you're going to2

be the one testifying for this jury to believe your accounts?3

A. I believe I was on there, if not, there would have been4

another individual, Rod Williant (ph.), who's the manager over5

that position.6

Q. I'm sorry.  You stated that you believed you would be --7

I wasn't following that part.8

A.   If I wasn't named as a witness, we believe that the9

individuals listed would have been present.10

Q. But you agree that you were not a party to the complaint11

in this lawsuit verifying this account, correct?12

A. Individually, no.13

Q. Okay.  Did you have anything at all to do with the14

business that took place between ScanSource and Dependable15

Technology Center?16

A. Could you elaborate on that?17

Q.   Did you have anything personally to do with the alleged18

2013 contract?19

A. Personally, no.20

Q. Okay.  Did you have anything to do with the application21

of credit in 2013?22

A. Personally, no.23

Q. And did you have anything to do with the alleged24

guarantee of 2013?25

ROA Page 57



STEVEN ZIELINSKI - CROSS-EXAMINATION BY MR. McKIBBON 38

A. Personally, no.1

Q. And did you have anything to do with the other alleged2

applications that you have presented today?3

A. Personally, no.4

Q. Did you have anything to do with the orders that were5

submitted by Dependable Technology to ScanSource?6

A. Personally, no.7

Q. How is it that you're able to testify to all of these8

when you had absolutely nothing to do with them?9

A. We keep records on file for our partners.10

Q. You keep records on file?  Okay.  And you haven't11

introduced any of those records, have you?12

A. They're these exhibits.13

Q. They're these exhibits?14

A. Um-hum (affirmative). 15

Q. Okay.  So your entire testimony, then, based on -- is16

based upon the exhibits?17

A. Yes.18

Q. Okay.  All right.  Having utilized these exhibits and19

only these exhibits in testifying as to the account with my20

client, that you claim owes a hundred and fifty thousand21

dollars ($150,000.00) plus, let's turn to exhibit number 1, 2,22

and 3.  For purposes of the jury and reminding them, exhibit 123

is an application, customer application dated April 12th,24

2013.  These dates are going to be very important.  2013, you25
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agree with that, right?  1

A.   Yes.2

Q.   Exhibit 1?  And that's signed by Mr. Moraru, right?3

A. Correct.4

Q. Okay.  And then exhibit 2 is actually the second page of5

an application, correct?6

A. Correct.7

Q. And that's the one that's got all the tiny stuff on it?8

A. Correct.9

Q. Which would be paragraphs 1 through 21 of what most10

people would call the fine print.  Would you agree with that?11

A. Agreed.12

Q. Okay.  And then exhibit 3 would be the alleged personal13

guarantee of Gabriel, correct?14

A. Correct.15

Q. All right.  That was executed April 12th, 2013, correct?16

A. Correct.17

Q. The same as the application?18

A. Correct.19

Q. Correct.  Now you testified earlier that based on these20

three documents you opened up an account with Dependable in21

2013, correct?22

A. Correct.23

Q. If ScanSource opened an account based on those three24

documents in 2013, then why did ScanSource -- that was April25
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of 2013, correct?1

A. Yes.2

Q. Okay.  Why on May 21st, 2013 did ScanSource very clearly3

state we are currently unable to open an account, and your4

application has been declined?5

MR. ALLEN:  Your Honor, I'm going to have to object.6

MR. McKIBBON:  Well, ---7

THE COURT:  Wait.  Whoa, whoa, whoa.  Basis -- what's it8

based on?9

MR. ALLEN:  This is based on information and documents10

that I have not received.  We served interrogatories ---11

THE COURT:  Okay.  Okay.  All right.  I'll tell you what,12

ladies and gentlemen, let's just take -- probably a good time13

for a morning break.  We'll get back with you in just a couple14

of minutes.  Don't talk about the case.  Thank you.  Y'all --15

back to the jury room, Kurt.16

(Whereupon the jury exited the courtroom at 12:20 pm)17

THE COURT:  Okay.  18

MR. ALLEN:  Your Honor, we served discovery in this case19

sometime ago ---  20

MR. McKIBBON:  Your Honor, there's no ---21

THE COURT:  Let him finish.22

MR. McKIBBON:  Yes, Your Honor.23

MR. ALLEN:  --- sometime ago.  We got a response to24

request for admissions.  Got no response to the25
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interrogatories, no response to the request for production of1

documents.  I asked numerous times for them to respond.  2

Ultimately I had said, well, if I don't get anything, I3

presume there is no response.  To this day, to this moment, I4

haven't received it.  So I don't know, I mean, ---5

THE COURT:  What is this document?6

MR. McKIBBON:  Your Honor, this is a document from7

ScanSource, itself, that specifically declines giving any8

credit to my company.  9

And, Your Honor, I haven't seen any of the documents that10

they provided.  In fact, the Plaintiff just based the contract11

on a completely different document than they pled in the12

complaint.  The complaint tries to make a claim for a 201413

contract and today comes in here arguing about a 2013.  We've14

never seen that.  And the Plaintiff is limited to pleading and15

proving the case as it is pled.  And that is not done.16

THE COURT:  Show him the document that you're -- that he17

objected to.18

MR. McKIBBON:  Oh.  Yes, Your Honor.19

(Pause)20

MR. ALLEN:  I mean, I'd have to ask him about this21

because I -- I'm not -- I don't have access to their records. 22

I don't know what it is.23

THE COURT:  Well, he has claimed that you didn't supply24

documents that -- but he didn't object to them when they were25
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entered.  I don't know ...1

MR. ALLEN:  I never received any discovery requests from2

them, Your Honor.3

THE COURT:  All right.  Well, they're in the record and4

they're unobjected to.  So that's not the issue.5

MR. ALLEN:  I mean, I don't know -- I don't know what the6

objection -- all the documents or the exhibits to the7

complaint are all in the record.8

THE COURT:  Okay.9

MR. ALLEN:  So, I mean, I don't understand the objection10

from that standpoint.  This is a situation where I've been11

unable to, quite frankly, prepare a response to whatever this12

document is that I'm just seeing this morning.13

THE COURT:  Okay.14

MR. ALLEN:  So I object on that basis.15

THE COURT:  Well, why don't you find out what it is -- go16

ahead and make a proffer.  Let Mr. McKibbon make the proffer17

so we can see what he's trying to do.18

MR. McKIBBON:  Yes, Your Honor.19

Proffered Testimony by Mr. McKibbon:20

Q.   If a customer makes an application for credit, ---21

A.   Uh-huh (affirmative). 22

Q.   --- you would agree that it's either granted or it's23

declined credit, correct?24

A. Ultimately.25
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Q. Ultimately.  Okay.  And if a representative -- director1

of resale or financial services were to send an email to one2

who applied saying we decline your application, that would be3

a declining of credit, correct?4

A. Correct.5

Q. All right.  So if your company issued an email declining6

credit to my client to the -- to the 2013 application, then7

that means that your company declined credit to that8

application, does it not?9

A. Yes, sir.10

Q. Okay.  And yet you testified that that application was11

accepted and that you granted credit, and the account was12

opened based on that application, didn't ---13

A.   That's my understanding.14

Q. Okay.  And that guarantee was also submitted as part of15

the rejected application, wasn't it?16

A. I'm not -- if that's the ---17

THE COURT:  Show him the document.  Let him take a look18

at it.  That's what we're fighting about.19

MR. McKIBBON:  Thank you, Your Honor.20

A.   Thank you.  21

(Pause)22

A.   What was your question again?23

Q.   Have you read these?24

A. Just now, yes.25
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Q. Okay.  Based on reading this, wouldn't you agree that the1

2013 application was declined?2

A. Yes.  The application was declined due to non-response on3

the missing incomplete resale tax certificate.  It says4

incorrect legal name on application and incomplete required5

section of personal guarantee form.6

Q. Okay.  Now what you're reading is an email that's dated7

Friday, April 19th, correct?  On the bottom?8

A. That's correct.9

Q. All right.  Now you see one above?10

A. Yes.11

Q. And that is after April 19th, correct?12

A. Yes.13

Q. May 21st?14

A. Correct.15

Q. And it says, your application has been declined, very16

clearly.17

A.   Yes.18

Q. You also testified earlier that an account was opened19

based on three documents submitted, yet your own team wrote20

and said, we've got to have all this other stuff.21

A.   That's correct.22

Q. Okay.  Well, your testimony didn't suggest anything else23

was needed to open an account, and yet your own team here back24

on 2/13/2013 said, one, we need this.  And then after giving25
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them that chance to do it in 2013 denied credit.1

A.   We require these -- these pieces, but we require2

additional information as well.3

Q. I understand, but 2013 was declined.4

A.   Because we didn't receive the resale tax certificate.5

Q.   Your company declined credit to the 2013 application,6

correct?7

A. According to this email, appears to be so.8

Q. Appears to be so.  And that is the application of April9

2013, correct?  Exhibit 1.10

A. Correct.11

Q. Exhibit 2 and exhibit 3, correct?12

A. Correct.13

Q. And exhibit 3 was the same date as the application.  And14

that is the individual guarantee that is alleged in this case,15

is it not?16

A. Yes.17

Q. So that application was denied, correct?18

A. Correct.19

Q. If an application is denied, you didn't give him any20

credit, correct?21

A. Correct.22

Q. So you didn't have a contract with him, did you, in 2013?23

A. We had the signed -- signed agreement.24

Q. No, sir, you had an application, correct?25
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A. Yes, sir.1

Q. Which you declined?2

A. Appears to be so, yes.3

Q. Yes.  So you did not have an agreement?4

A. (No response).5

Q. As of 2013 they couldn't buy anything from you on credit,6

could they?7

A. As of the date of this email, May 27 or May 21st, 2013 it8

appears to be so.9

Q. That's correct.  And that's after the application,10

correct?11

A. Correct.12

Q. And part of the application was the personal guarantee,13

correct?14

A. Correct.15

Q. And it was rejected, correct?16

A. The application was declined.17

Q. Meaning ScanSource was not going to do credit business18

with my client, correct?19

A. Based on the missing information, yes.20

Q. We're going around and around.  But you had no agreement21

with my client in 2013, did you?  Don't look to your counsel,22

please.  Answer my question.23

A. From my perspective, we did, but ---24

Q.   Well, let's talk about your perspective.  How do you have25
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perspective -- your company refused to give my client credit. 1

Not only that, you have not produced one single purchase in2

2013.  And if my client has to testify, he's going to say3

there wasn't one.  Do you know of one?4

A. Not in 2013.5

Q. No, you don't, but you testified that there were.6

A.   Well, I think I said the first invoice was from 2014.7

Q. I don't think so.  You said you started doing business8

with him in 2013, but that's neither here nor there.  You9

didn't produce a single invoice until the ones that we're here10

for today, correct?11

A. That's incorrect.  We produced invoices starting in 201412

that were subsequently paid.13

Q.   Sir, I believe all we've seen in evidence are the14

invoices you're here to try to collect upon.15

A.   Yeah, that's correct.16

Q. That's correct.  Okay.  Explain to me again, how do you17

believe that there was a contract entered into when you18

declined the application.19

A.   That we received information that we were -- based on the20

email you have as Friday, April 19th, reaching out to George21

and Nelson, after reviewing the information submitted, we're22

currently unable to process the application due to the23

following reasons.  Then it listed those three -- three24

reasons.  So we had requested that information to proceed with25
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providing credit, and we did not receive a response.1

Q. Well, you're mainly leaving out the next email, the2

important one.  Does it not clearly state based on information3

submitted, your application has been declined?4

A. Correct, because we didn't receive the response in the5

requested 30 day ---6

Q.   I understand.  But you said -- and at the end doesn't it7

say you have a right to a written statement of specific8

reasons for this denial?  To obtain this statement you must9

submit your request within 60 days from the date of this10

notification.11

A.   Correct.12

Q. Okay.  So pretty clear they had no deal with you in 2013,13

did they?14

A. In 2013 I believe -- yes, we had received a second15

application also in 2013.16

Q. April 2013 they had no deal with you, correct?17

A. We had no invoices and no purchase history at that time,18

no.19

THE COURT:  So when was the second application?  Is that20

what ---21

A.   It's December 7, 2013.22

THE COURT:  Okay.  And, apparently, the Defendant23

rectified whatever ...24

A.   Apparently, the missing tax information.  It says missing25
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incomplete sales tax exemption certificate.  So in order for1

us to resell the product, we require that from our partners.2

THE COURT:  But you went -- you got a credit application3

in December of 2013 upon which you had a relationship with the4

Defendant, is that ...5

A.   Yes.6

THE COURT:  So ...7

MR. McKIBBON:  Your Honor, the point here is there is8

only one grouping of documents that they allege created a9

contract with a personal guarantee by my client.  And that was10

April of 2013, and it was declined.  11

That is no different from if I go apply for a loan from a12

bank and they give me a batch of documents and say sign, sign,13

sign, sign, sign, which includes a personal guarantee and then14

they decline my loan ---15

THE COURT:  Well, let me ask you this.  You're saying16

that the -- so there was -- was there a personal guarantee in17

December?18

A. Not to my knowledge.19

THE COURT:  Okay.20

MR. McKIBBON:  The whole point of this is the guarantee,21

Your Honor, because the complaint, by the way, Your Honor,22

makes no reference to any application except one in September23

of 2014.  That's the exhibit in the complaint.  24

In the complaint they say ---25
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THE COURT:  Okay.  All right.  Mr. Allen.1

MR. ALLEN:  That was the last updated credit application. 2

Your Honor, it's not clear, and I don't know if my client even3

knows when the first sale was actually made.  The point is4

these documents were submitted, a credit account was opened up5

based on these documents, and they thereafter purchased goods6

on credit.  7

The fact that there was something missing from a prior8

credit application, and that information was delivered at a9

later time, and then the account was opened up doesn't nullify10

all of the documents.  And I'll continue to stand on my11

objection to not getting any notice of any of this12

information.13

MR. McKIBBON:  It's impeaching evidence.  The witness14

testified that an account was opened.  He obviously didn't15

even know.16

THE COURT:  Let me see the April and December -- thank17

you.18

(Pause)19

THE COURT:  Where's the guarantee?20

MR. ALLEN:  Guarantee there.21

THE COURT:  Okay.  There it is.  Okay.22

(Pause)23

THE COURT:  Well, there is nothing in this personal24

guarantee that ties it to the April '13 application.25
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MR. McKIBBON:  The date -- it's signed the exact same1

day, Your Honor.2

THE COURT:  Yeah, that's fine, but there's nothing in the3

document -- the document says it shall be an irrevocable4

guarantee and indemnity to creditor.  It doesn't say based on5

granting an application in April of 2013.  So ---6

MR. McKIBBON:  Yes, Your Honor, but a gaurantee would be7

a contract and has to be supported by getting something in8

return.  You can't promise something ---9

THE COURT:  Did ---10

MR. McKIBBON:  --- for nothing.11

THE COURT:  --- he get credit?12

MR. McKIBBON:  Not then.  He got declined, Your Honor.13

THE COURT:  Did he subsequently get materials, sales of14

materials from the Plaintiff on credit?15

MR. McKIBBON:  A year and a half later the company was16

granted credit with absolutely no individual guarantee.  The17

loan ---18

THE COURT:  No, they ---19

MR. McKIBBON:  --- was denied.20

THE COURT:  --- had a guarantee.  So I'm going to rule as21

a matter of law that that guarantee is valid.  Okay?  All22

right.  23

With respect to him being -- using this email, it is24

impeachment.  Okay?  I'm going to allow him to cross-examine25
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based on that even though I agree with you that it is --1

failure to answer interrogatories -- wow.  How come this2

didn't get handled in some kind of motion hearing?3

MR. ALLEN:  Your Honor, it was my understanding that4

Defense counsel was having trouble communicating with his5

client.  I kept asking.  I kept getting nothing in return.6

THE COURT:  Okay.  All right.  Well, let's get the jury7

back, Kurt.8

MR. McKIBBON:  One moment, Your Honor.  Given that you9

have ruled as a matter of law on the guarantee, I don't see10

any ---11

THE COURT:  Well, do you want to ---12

MR. McKIBBON:  --- point ---13

THE COURT:  --- y'all want to talk about something for a14

few minutes?15

MR. McKIBBON:  --- point in -- no, Your Honor.  We're not16

going to have a settlement.  But I don't -- I mean, you've17

ruled as a matter of law on the guarantee.  So since you have,18

I don't know why any testimony on behalf of ---19

THE COURT:  Well, you want to stop your cross?  Is that20

what you ---21

MR. McKIBBON:  --- of ScanSource -- no.  But I don't need22

to -- I don't need to discuss ...23

THE COURT:  Okay.  We'll just get the jury back and you24

can continue your ---25
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MR. McKIBBON:  Well, I suppose I should ask the Court a1

question because I don't particularly know procedurally --2

given that that was not a motion for an issue to be decided as3

a matter of law.  Is all of that on the record for purposes of4

appealing that issue or ---5

THE COURT:  Everything is on the record, ---6

MR. McKIBBON:  Do I need ---7

THE COURT:  --- yes.8

MR. McKIBBON:  Okay.  In that case, I believe the only9

thing left for me to do would be to introduce the document as10

an exhibit.11

THE COURT:  No, it's impeachable information.  Did he12

write -- did he -- is his name on the email?13

MR. McKIBBON:  No, but it's a statement of a party14

opponent.15

THE COURT:  Um-hum (affirmative).  Well, -- and you're16

representing both the company and this individual?17

MR. McKIBBON:  Yes, Your Honor.  And there are very18

different issues, one which you've already ruled upon.19

THE COURT:  Yeah.  Well, let's finish your cross-20

examination.  I mean, is that -- yeah.21

MR. ALLEN:  Could I ask at this time are there any more22

documents that we haven't seen?23

MR. McKIBBON:  No.24

THE COURT:  Did y'all take any depositions or anything 25
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like that?1

MR. ALLEN:  No, Your Honor.2

MR. McKIBBON:  No, Your Honor.3

THE COURT:  Okay.  Let's get the jury.4

MR. McKIBBON:  Your Honor, I believe there may be one5

more issue to take up with you without the jury.6

(Whereupon the Court was speaking with the bailiff)7

MR. McKIBBON:  Your Honor, at this point my client is8

going to confess judgment on behalf of the LLC, which is a9

defunct LLC, which Mr. Allen knows.  We've talked about that a10

lot.  You've ruled as a matter of law as to the guarantee. 11

And we've not doubted the accounting.  I believe that's going12

to end the case.13

THE COURT:  I'm not sure I -- you're going to do it on14

behalf of the company, but not on behalf of the individual?15

MR. McKIBBON:  No, Your Honor.  You've ruled as a matter16

of law that the guarantee is valid.17

THE COURT:  Yeah.18

MR. McKIBBON:  Well, we don't doubt the debt from the19

company's standpoint.  And since you had ruled the guarantee20

is valid and enforceable, I don't know how there's an issue21

left.22

MR. ALLEN:  In that case, we'd move for a directed23

verdict.24

THE COURT:  Okay.  Any -- you don't have any response to25
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that?1

MR. McKIBBON:  No, Your Honor, because you already -- you2

already granted a directed verdict against my client.  You3

granted a directed verdict without a motion against my client4

on the guarantee.5

THE COURT:  No, I did not, Mr. McKibbon.  God Almighty. 6

Are you -- you want to confess judgment?7

MR. McKIBBON:  For the ---8

THE COURT:  Is that what I'm hearing?9

MR. McKIBBON:  No, Your Honor.  For the -- for the10

company, yes.  The company will confess judgment.  It is a --11

it is a defunct company.  And there's no reason to burden the12

jury or the Court any further.  You ---13

THE COURT:  Well, they want a judgment against your14

client individually.  Are you -- I mean, I ...15

MR. McKIBBON:  Well, Your Honor, you've ruled that the16

guarantee is valid and enforceable.  Did you not?17

THE COURT:  Yes.  18

MR. McKIBBON:  Well, what am I ---19

THE COURT:  There's nothing ---20

MR. McKIBBON:  What am I missing?21

THE COURT:  There's -- wow.  This should have been22

fleshed out a long time ago in a motion practice.  And the23

fact that you didn't supply that email chain to counsel24

constitutes a little bit of what I would call sharp practice.  25
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So if you're -- there's nothing on the face of that document1

that ties it to the application solely to the April2

application.  3

MR. McKIBBON:  Well, Your Honor, as in the proffer Mr.4

Zielinski testified in agreement that the application for5

credit was denied, ---6

THE COURT:  Yeah.7

MR. McKIBBON:  --- no contract was formed in any form or8

fashion.  I can't just ---9

THE COURT:  The personal guarantee stands on its own two10

feet.11

MR. McKIBBON:  He also testified that the guarantee was a12

requirement to form the contract to purchase -- to get credit. 13

It was declined.14

THE COURT:  That application was declined.  Correct,15

that's what he said.  And then in December apparently they16

satisfied whatever contingencies needed to be satisfied.  They17

didn't say the personal guarantee was no good when they denied18

the application.19

MR. McKIBBON:  The personal ---20

THE COURT:  So I -- I'll tell you, we'll make it easy. 21

I'm going to grant the directed verdict.  He's making -- you22

don't want anymore cross-examination?23

MR. McKIBBON:  No, Your Honor.24

THE COURT:  Do you have any other witnesses?25
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MR. ALLEN:  I have no other witnesses, Your Honor.1

THE COURT:  You want to do any redirect or anything like2

that?3

MR. ALLEN:  No redirect, Your Honor.4

THE COURT:  Okay.  And you made a motion for directed5

verdict?6

MR. ALLEN:  I did, Your Honor.7

THE COURT:  Granted.  Okay.8

MR. ALLEN:  Thank you, Your Honor.9

THE COURT:  Thank you.  You can stand down.  We'll mark10

the email chain, I guess, as a Court's exhibit number 1.11

(Whereupon Court's exhibit 1 was marked)12

MR. ALLEN:  Thank you, Your Honor.13

THE COURT:  All right.  Okay.14

MR. ALLEN:  We're free to go, Your Honor?15

THE COURT:  Yep, all done.16

MR. ALLEN:  Thank you, Your Honor.17

THE COURT:  Yep.18

(Hearing Ended at 12:47 pm)19

(End of Requested Transcript of Record)20
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